/ 


UNIVERSITY 

OF  CALIFORNIA 

LOS  ANGELES 


SCHOOL  OF  LAW 
LIBEIARY 


Digitized  by  the  Internet  Archive 

in  2008  with  funding  from 

IVIicrosoft  Corporation 


http://www.archive.org/details/cyclopediaoflaw09chad 


CYCLOPEDIA  OF  LAW 


EMBRACIN(; 


THE  BRANCHES  OF  AMERICAN 
JURISPRUDENCE 


HOW  TO  STUDY  LAW 

BLACKSTONE'S   commentaries   and  QUI! 

CONSTITUTIONAL  LAW-FEDERAL  AND   STATE 

INCLUDING  LEADING  CASES 

PERSONAL  RIGHTS  AND  DOMESTIC  RELATIONS 

INCLUDING  LEADING  CASES 

CONTRACTS  AND  PARTNERSHIPS 

INCLUDING  LEADING  CASES 

AGENCY  AND  BAILMENTS,   INCLUDING  COMMON 
CARRIERS 

INCLUDING  LEADING  CASES 

NEGOTIABLE  INSTRUMENTS  AND  PRINCIPAL  AND  SURETY 

INCLUDING  LEADING  CASES 

WILLS  AND  SETTLEMENT  OF  ESTATES 

INCLUDING  LEADING  CASES 

PERSONAL  PROPERTY  AND  EQUITY  OR  CHANCERY  LAW 

INCLUDING  LEADING  CASES 

PUBLIC    CORPORATIONS    AND    PRIVATE    CORPORATIONS 

INCLUDING  LEADING  CASES 

REAL  PROPERTY  AND  PLEADING   AND  PRACTICE 

INCLUDING   LEADING  CASES 

CRIMINAL  LAW,  CRIMINAL  PROCEDURE,   AND    EVIDENCE 

INCLUDING  LEADING  CASES 

PUBLIC  INTERNATIONAL  LAW,  AND  LEGAL  ETHICS 

LEGAL  FORMS,  LATIN  TRANSLATIONS,  GENERAL  INDEX 


CYCLOPEDIA    OF    LAW 

PRINCIPLES  OF  THE  LAW  OF 

PRIVATE  AND  PUBLIC 

CORPORATIONS 

INCLUDING 

THE  HISTORY,  FORMATION,  CREATION 
AND  CLASSIFICATION  OF  CORPORA- 
TIONS; CORPORATE  POWERS  AND  LIA- 
BILITIES ;  MUNICIPAL  CORPORATIONS ; 
ADMINISTRATIVE    CORPORATIONS,    ETC. 

AND 

LEADING     CASES 


VOLUME    IX 


EDITOR  IN   CHIEF 

HON.  CHARLES  E.  CHADMAN,  LL.B.,  LL.M.,  LL.D. 

ASSISTED   BY 

A  CORPS  OF  LEGAL  EXPERTS 


PUBLISHERS 

DE  BOWER-ELLIOTT  COMPANY 
CHICAGO,  r.  S.  A. 


/ 


T 

y.9 


Vol.  IX. 
Copyright  1905 

BY 

Frederick  .1.  Drake  &  Co. 


COPYKIOHT  1908 
BY 

American  Correspondence  School  of  Law 
Chicago 


FACULTY,  ADVISORY  BOARD  AND  LECTURERS 


Dean. 
HONORABLE  GEO.  D.  ANTHONY,  A.  B.,  A.  M.,  LL.  B. 

Author  of  Text  Books. 
HONORABLE  CHARLES  E.  CHADMAN,  LL.  M.,  LL.  D. 

Advisory  Board. 
HOWARD  W.  HAYES,  LL.  B., 

Assistant  Corporation  Counsel,  Chicago. 

RUSSEL  S.  CLARK,  LL.  B., 
Member  of  Illinois  Bar. 

GEORGE  J.  MEIER,  LL.  B., 
Member  of  Illinois  Bar. 

GEORGE  D.  ANTHONY,  LL.  B., 

Author  and  Writer  of  Text  Books. 

ROBERT  W.  DUNN,  LL.  B., 

Member  of  Illinois  Bar. 

THOMAS  D.  KNIGHT,  A.  B.,  A.  M.,  LL.  B., 

Ex-Ass't  State's  Attorney  and  Member  of  Illinois  Bar. 


COKPS   OF   LECTURERS 


T.  ELLIOTT  PATTERSON, 
Practicing  Attorney,  Philadelphia.  Pa. 

CHARLES  G.  NEELT, 
Ex-Judge  Circuit  Court,  Illinois. 

C.  L.  SMITH, 
Judge  Municipal  Court,  Minneapolis. 

GILBERT  E.  ROE, 
Practicing  Attorney,  New  York  City. 

JOHN  D.  LAWSON, 
Dean  Missouri  Law  School,  Missouri. 

MAJOR  CHARLES  R.  EVANS, 

Dean  Law  Department,  Grant  University, 

Chattanooga. 

ORVILLE  W.  COOLIDGE, 
Judge  Circuit  Court,  Michigan. 

F.  A.  WILLIAMS, 

Justice  Supreme  Court,  Texas. 

ROBERT  M.  BASHFORD, 

Justice  Supreme  Court,  Wisconsin. 


PATRICK  B.  WOLFE, 

Ex-Judge  District  Court,  Iowa. 

JOSEPH  R.  LONG. 

Author  and  Lecturer,  Washington  and  Lee 

University,  Virginia. 

WILLIAM  H.  H.  HART, 

Ex-Attorney  General,  California. 

JAMES  A.  SEDDON, 

E.x-Judge  Circuit  Court,  Missouri. 

JAMES  SCHOULER, 

Author  and  Counsellor,  Boston.  Mass. 

WALTER  CLARK, 

Chief  Justice  Supreme  Court, 

North  Carolina. 

GEORGE  F.  TUCKER. 

Author  and  Practicing  Attorney, 

Boston,  Mass. 

EDWIN  W.  SIMS, 
United  States  District  Attorney,  Illinois. 

LUTHER  LAFLIN  MILLS, 
Ex-State's  Attorney,  Cook  County,  111. 


AUTHORITIES  CONSULTED 


In  writing  and  compiling  the  twcive  volumes  con- 
stituting the  Cyclopedia  of  Law,  neither  time  or 
expense  was  spared  to  make  it  what  it  is,  the  best  and 
most  comprehensive  work  of  its  character  ever  published. 
It  has  received  the  endorsement  of  many  of  the  high- 
est legal  authorities  in  America. 

The  standard  authorities  of  the  world  were  con- 
sulted during  the  time  of  its  compilation,  notably  : 


E.  S.  ABBOTT, 
On  Municipal  Corporations. 

W.    A.    ALDERSON, 
On  Judicial  Writs  and  Process. 

W.    C.   ANDERSON, 
Anderson's  Law  Dictionary. 

WILLIAM    F.    BAILEY, 

Bailey's    Personal    Injuries    Relat- 
ing   to    Master    and    Servant; 
Bailey's  Jurisdiction, 
etc.,  etc. 

FRANCIS    BACON, 
Bacon's    Complete    Works. 

M.   BACON, 
Bacon's  Abridgment. 

F.  H.  BACON, 

On    Benefit    Societies    and    Life 

Insurance. 

J.   P.    BISHOP, 

Criminal   Law;  Bishop's  Contracts; 

Bishop's  Directions  and  Forms; 

Bishop's  Marriage,   Divorce 

and   Separation,  etc., 

etc. 

G.   T.   BISPHAM, 
Principles  of  Equity. 


M.  M.  BIGELOW, 
Bills,   Notes  and  Checks;    English 
Procedure;    Bigelow's  Equity; 
Bigelow's  Estoppel;  Life 
and  Accident  insur- 
ance Reports. 

E.   C.   BENEDICT, 
Benedict's  American  Admiralty. 

C.    F.    BEACH, 
Beach's     Contracts;      Beach's     In- 
surance; Beach's  Contributory 
Negligence;    Beach's 
Injunction;   Beach's 
Monopolies. 

E.  E.  BALLARD, 
Real  Property  Law;   Deed  Forms. 

SIMEON    E.    BALDWIN, 
Baldwin's       American       Railroad 
Law,    American   Judiciary; 
Baldwin's   Modern    Po- 
litical  Institutions. 

W.  E.  BENJAMIN, 

Bills,     Notes     and     Checks;     the 

recognized  standard  authority 

on  subjects  treated. 

U.    BLICKENSDERFER. 

Blackstone's    Elements;    Students' 

Review. 


AUTHORITIES  COlN'SULTED 


J.  H.  BREWSTER. 
Brewster's    Conveyancing. 

WILLIAM   BLACJKSTONE, 

Blackstone'9   "  Commentaries,  I 

Abridged  by  James  DeWitt  An-  j 
drews,  Becket,  Chitty,  Elwell, 
>Iammond,  Sharswood,  Brown. 
Blackstone's  Commentaries  have 
been  text  books  for  students  for 
many  vfars. 

G.    BLISS, 
Life   Insurance. 

H.    C.    BLACI^, 
Black's     Accident     Cases;      Bank- 
ruptcy Law;    Constitutional 
Problems;   Law  Dictionary; 
Judgment;    Tax   Titles, 
etc.,  etc. 

C.  L.  BATES, 
Bates*  Federal   Equity  Procedure. 

W.  H.  BROWNE, 

Law    ',of    Trade    Marks;     Divorce 

and    Alimony. 

HENRY  F.  BUSWELL, 

Buswell's     Insanity;     Limitations 

and    Adverse    Possessions; 

Personal    Injuries. 

F.  M.    BURDICK, 
Partnership,    Sales,    Torts. 

A.  M.  BURRILL, 
Assigaments ;    Circumstantial  Evi- 
dence;   Practice. 

JOHN  BOUVTER, 
Institutes;    Law  Dictionary. 

IRVING    BROWNE, 
Domestic      Relations;      Bailments 
and  Carriers;    Criminal  Law; 
Law  and  Lawyer  in  Litera- 
ture; Parol  Evidence. 

S.    V.    CLEVENGER, 
Spinal  Concussion;  MeJical  Juris- 
prudence of  Insanity. 

G.  A.  CLEMENTS, 
Digest    of    Fire    Insurance    Deci- 
sions. 


JOSEPH  CHITTY.  JR., 
Chitty's  Contracts. 

CHARLES    D.    DRAKE, 
Drake's  Attachment    Suits. 

GEORGE  B.   DAVIS, 
Davis'     Military     Law;      Interna- 
tional Law;  Elements  of  Law. 

M.   E.   DUNLAP, 
Abridgment    of   Elementary   Law. 

EATON    S.    DRONE, 
Copyright  Law, 

JOHN    F.    DILLON, 
Municipal  Corporations;    Jurispru- 
dence of  England  and  America. 

CHARLES    B.    ELLIOTT, 
Public  Corporations. 

SIMON    GREENLEAF, 

Greenleaf's    Evidence,    recognized 

as  the  highest  authority. 

A.    M.    HAMILTON, 
Medical  Jurisprudence. 

G.  E.   HARRIS, 
Contracts     by     Married     Women; 
Damages  by  Corporations;   Law 
of      Certiorari;       Sunday 
Laws  Civil  and  Crimi- 
nal. 

JOHN  G.  HAWLEY, 
International    Extradition;     Inter- 
state Extradition;   Law  of 
Arrest. 

E.  W.  HUFFCUT, 

Negotiable   Instruments;   Business 

Law ;    Agency. 

JAMES  L.  HIGH, 
Higli    on    Injunctions;    Extraordi- 
nary Legal  Remedies;   High's 
Receivers. 

F.  N.   JUDSON, 
Interstate  Commerce. 

J.  A.  JOYCE, 
Insurance:    Electric    Law;    Dam- 
ages. 


AUTHORITIES  CONSULTED 


JOHN  D.   LAWSON, 

Contracts;  Civil  Damages  for  Sale 

of  Liquors;  Defense  to  Crime; 

Expert   Evidence,   etc.,   etc. 

J.   R.   LAW, 
Irrigation    Law;     Domestic    Rela- 
tions. 

S.  S.  MERRILL, 
Mandamus;   Conflict  of  Laws. 

J.  W.  MAY, 
Law  of  Crime;    Insurance;    U.    S. 
Supreme  Court  Practice;  Fraud- 
ulent Conveyances. 

G.  L.  PHILLIPS, 
Code  Pleading. 

J.   H.   PURDY, 

Private  Corporations. 

H.   E.   PAINE, 
Law  of  Election. 

J.  RAM, 
Ram's  Facts;   Legal  Judgments. 

W.  C.  ROBINSON, 
American  Jurisprudence;    Elemen- 
tary  Law;    Forensic  Oratory; 
Law  of   Patents. 

W.   H.  RAWLE, 

Covenants     for     Title;      Rawle's 

Equity. 

H.  D.  SEDGWICK, 

Law  of  Damages;   Leading  Cases 

on  Law  of   Damages. 

JAMES  SCHOULER, 
Domestic     Relations;     Bailments; 
Executors     and     Administra- 
tors;   Law  of  Wills, 
ttc,  etc. 


W.  L.   SNYDER, 

Mines     and     Mining;      Interstate 

Commerce  Act. 

GEORGE  H.  SMITH, 
Elements  of  Right  and  of  the  Law. 

JAMES    F.    STEPHEN, 
Stephen's  Practice;   Digest  of  Evi- 
dence;   Criminal    Law,    etc. 

HANNIS    TAYLOR, 
International     Law;     Jurisdiction 
and    Procedure    of   U.    S.    Su- 
preme Court. 

C.    G.    TIEDEMAN, 
Bills,  Notes  and  Checks;  Commer- 
cial   Paper;    Municipal   Corpo- 
rations; American  Law  of 
Real   Property. 

BRADLEY  M.  THOMPSON, 

Cases    of     Equity     Pleading    and 

Practice. 

H.   C.   UNDERBILL, 

Criminal    Evidence;     Trusts     and 

Trustees;    Wills. 

GEORGE  W.  WARVELLE, 

Abstracts    of    Title;     Ejectments; 

Ethics;   Real  Property,  etc. 

FRANCIS  WHARTON, 

American    Law;    Agency:    Conflict 

of  Laws;  Contracts;   Criminal 

Law;    International   Law; 

Law  of  Negligence, 

etc.,  etc. 

JOHN  H.  WIGMORE, 
Examinations  in  Law. 

J.  G.  WOERNER, 
American  Guardianship. 


PREFACE. 


The  elementary  principles  of  the  law  which  govern 
the  formation  and  control  of  public  and  private  corpora- 
tions are  fully  shown  in  this  volume.  It  is  the  tendency 
to  merge  all  large  private  enterprises  into  corporations, 
because  of  the  better  protection  of  the  investors  when 
corporations  are  properly  and  legally  handled. 

Public  corporations  are  a  necessity,  and  the  law  show- 
ing how  to  incorporate  both  public  and  private  corpora- 
tions is  briefly,  yet  explicitly  shown  in  this  volume,  as  is 
also,  the  manner  of  conducting  the  corporations,  their 
rights,  and  the  rights  of  the  general  public  as  against 
them. 

To  the  law  student  and  business  man,  this  volume 
should  appeal  in  the  strongest  manner.  The  greater  the 
knowledge  the  law  student  requires  of  corporate  law,  the 
greater  will  be  his  financial  returns,  for  it  is  an  estab- 
lished fact  that  corporation  lawyers  are  the  highest  paid 
in  the  world. 

The  business  man  must  of  necessity  understand  cor- 
porate law,  for  he  is  sure  at  some  time  to  become  an  ac- 
tive member  of  a  corporation,  and  the  study  of  this  vol- 
ume will  prove  of  invaluable  benefit  to  him. 

The  subject  matter  will  be  found  condensed,  easily 
understood  and  complete  in  all  the  title  of  the  volume 
implies. 

9  »i 


CONTENTS. 


Preface jjj 

Abbreviations    271 


PRIVATE   CORPORATIONS. 

CHAPTER  I. 

A  Corporation  Defined 1 

Theories  as  to  Corporate  Entity  or  Personality 3 

Definition  and  Theory  of  the  Franchise 4 

Examples  Showing  When  a  Corporation  Is  Considered  as  a 

Person,  a  Collection  of  Persons,  a  Franchise    6 

Corporation  Distinguished   from   Partnerships,  Joint  Stock 

Companies,    etc 8 

Tests  of  Corporate  Existence 11 

Classification  of  Corporations    12 

Authorities  on  the  Law  of  Private  Corporations    15 


CHAPTER  II. 

Creation   of  a   Corporation    in   General    16 

The  State's  Functions — Power  to  Create 16 

Same  Subject — Evidence  of  the  Sovereign's  Consent 17 

Same  Subject- — Form  in    which  the    Legislative    Authority 

Is  Exercised    19 

Same  Subject- — Limits  in  Legislative  Authority    21 

Same     Subject — Federal      Constitutional     Restrictions      on 

State  Legislatures    22 

Same   Subject — State  Constitutional  Limitations    23 

Same  Subject — Powers  of  Congress  to  Create  Corporations.  24 

9  V 


vi  CONTENTS. 

Same   Subject — rowers  of  Territorial    Legislatures    25 

The  Promoter's  Functions — Promoters   Defined  and  Classi- 
fied       25 

The  Corporate  Charter — Its  General  Nature    28 

Same  Subject — Offer  and  Acceptance    29 

Same  Subject — What  Constitutes  the  Charter    29 

The  Association — Its  Necessity  and  Nature 31 

Same  Subject — Fonns  of  Association  Contracts    32 

Same     Subject — Conditional     Subscriptions — 1.        Express 

and  Implied  Conditions    35 

Same     Subject — Conditional    Subscription     Prior     to     In- 
corporation      36 

Same  Subject — Conditions  Precedent  and  Subsequent    ....  37 
Same  Subject — Conditional    Delivery    of    Subscription    ...  37 
Same  Subject — Fraud  and  Mistake  as  Affecting  Subscrip- 
tions      ^^ 

Same  Subject — Parties  that  May  Subscribe    39 

Organization — In    General    39 

Same  Subject — Proof  of  Organization    ^0 

Same  Subject — Commencement   of   Corporate   Existence...  40 

Same  Subject — Condition  of  De  Jure  Existence 41 

Same  Subject — Conditions  of  De  Facto  Existence 41 

Same  Subject — Conditions  of  Existence  by  Estoppel    ....  42 

Same  Subject— What  Parties  Will  be  Estopped    43 

Same  Subject — Effect   of   Failure   to   Comply   Avith   Condi- 
tions      ^^ 


CHAPTER  III. 

Members — Their  Necessity ^iS 

Same  Subject — Acquisition  of  Member.ship    45 

Integral   Parts    46 

Organs  of  Action   46 

Same   Subject— Qualification  of  Agents  and  Officers 46 

Same  Subject — Functions  of  Shareholders  and  Directors  .  .  47 
9 


CONTENTS.  vii 

Same  Subject — Functions  of  the  Other  Officers    47 

Internal  Relations  of  the  Corporation  Arising  from  the  Con- 
tracts Contained  in  or  Resulting  from  the  Charter  ....  48 
Corporate  Funds,  Their  General  Purpose  and  Designation.  50 

Same  Subject — Capital  and  Capital  Stock    50 

Same  Subject — Purpose  of  Capital  Stock    50 

Same  Subject — Capital   Stock  and  Shares    of    Stock  Dis- 
tinguished      52 

Same  Subject — Kinds  of  Shares    54 

Same  Subject — Right  to   Create  a  Capital   Stock   a   Fran- 
chise      56 

Same  Subject — Nature  of  Shares  of  Stock 56 

The  Corporate  Name — Its  Necessity    58 

Same  Subject — Acquisition  of  a  Name    58 

Same  Subject — Rights   in  the  Corporate  Name    58 

Same  Subject — Effect   of   Misnomer    59 

Same  Subject — How  the  Corporate  Name  May  be  Changed  59 

The  Corporate  Life — Meaning  of  Perpetual  Succession    .  .  60 
Same  Subject — Corporate    Action   Taken    in    Shareholders' 

Meeting 60 

Same  Subject — Notice  of  Shareholders'  Meeting    60 

Same  Subject — What  Will  Constitute  a  Quorum 61 

Same  Subject — Place   of  Meeting    62 

Same  Subject — Directors'    Meeting    62 

Same  Subject — How      Corporate      Contracts      Should     be 

Executed    "~ 

Dissolution  of  Corporations — Methods  of  Dissolution 655 

Same  Subject — One  Man  Companies 64 

Same  Subject— Effect  of  Dissolution 64 

CHAPTER  IV. 

Powers  in  General — Theories  of  Corporate  Capacity GG 

Classification  of  Corporate  Powers   67 

Same  Subject— General    Rules    for    Construing    Corporate 

Charters    ^^ 

9 


viil  CONTENTS. 

Particular  rowers — Power  to  Contract    68 

Same  Subject — Power     to    Contract     Debts     and     IJorrow 

Money   68 

Same  Subject — Power  to  Issue  Negotiable   Instruments    .  .  69 

Same  Subject — Power  to  Issue  Accommodation  Paper   ....  69 

Same  Subject — Power  to  Be  Surety  or  Guarantor    69 

Same  Subject — Power  to  Form  Partnerships    70 

Same  Subject — Power  to  Enter  Into  Trade  Combinations.  .  70 

Same  Subject — Power  to  Form  Unincorporated   Trusts    .  .  72 

Same  Subject — Incorporated   Trusts    72 

Same  Subject — Power  to  Consolidate 73 

Same  Subject — Power  to  Hold  and  Acquire  Real  Properly  74 

Same  Subject — Power  to  Take  by  Devise 74 

Same  Subject — Power  to   Acquire  Personal  Property    ....  75 

Same  Subject — Power  to  Acquire  Its  Own  Shares    75 

Same  Subject — Power  to  Acquire  Stock  in  Other  Corpora- 

porations   76 

Same  Subject — Power  to  Alienate  Property    76 

Same  Subject — Power  to  Act  in  a  Personal  Relation 77 

Same  Subject — Right  to  Sue 77 

Same  Subject — Suits  Against  Corporations 77 

Same  Subject — Pleading  Corporate  Existence    78 

Same  Subject — The  Right  to  Have  a  Corporate  Seal   ....  79 

Same  Subject — Corporation's  Powers  to  Make  By-Laws   .  .  79 
Concerning  the  Doctrine  of   Ultra   Vires — Meaning   of   the 

Term    81 

Same  Subject — As  to  Executed  Contracts    82 

Same  Subject — Executory    Contracts     82 

Same  Subject — Partially  Executed  Contracts 82 

Same  Subject — Who   IVIay    Complain    of   Ultra   A'ires   Con- 
tracts     "'^ 

Liabilities  of  Corporations  for  Torts  and  Crimes 84 

9 


CONTENTS. 


CHAPTER  V. 


IX 


The  State's  Means  of  Control — In  General   86 

The  State  and  Its  Own  Corporations — Control  by  the  Courts  87 
Same  Subject — For  What  Causes  Forfeiture  ^Nlay  be  Had.  .    89 
Same  Subject — Forfeiture  as  Effected  by  Statutes  of  Limita- 
tion  and   Waiver    89 

Same  Subject — The  State's  Power  to  Control  by  Mandamus  90 

Same  Subject — Control  by  Courts  of  Equity   90 

Same  Subject — Control  by  Private  and  Public  Visitor  ....    91 

Same  Subject — Control   by  the  Legislature    92 

Same  Subject — The  Power  of  Eminent  Domain 92 

Same  Subject— The  Police  Power    93 

Same  Subject — The   Taxing   Power    94 

Same  Subject — Power  to  Repeal  and  Forfeit 99 

Same  Subject — Power  to  Amend    99 

The  State  and  National  Corporations — In  General    101 

The  State  and  Foreign  Corporations — Right  of  the  Foreign 

Corporation  in  a  State 101 

Same  Subject — Right  to  Engage  in  Commerce    102 

Same  Subject — What  is  Interstate  or  Foreign  Commerce?.  .102 
Same  Subject — Right   of   State  to    Exclude   Foreign   Cor- 
poration     10!5 

Same  Subject — Methods  of  Excluding  or  Restricting  For- 
eign   Corporations    10 1 

The    National    Government    and    State    Corporations — The 

Taxing  Power  a  Means  of  Controlling  the  Trusts 105 

Same  Subject — Adopting  State  Regulations 106 

Same  Subject — Interstate  Commerce    106 

Same  Subject— Anti-Trust   Acts    107 

9 


CONTENTS. 


CHAPTER  VI. 

The  Corporation  and  Its  Promoters — Duties  of  Promoters  108 

Same  Subject — Liabilities  of  Promoters    108 

Same  Subject — Liability  of  Corporation  for  Acts  of  Pro- 
moters     109 

The  Corporation  and  Its  Officers — General  Relation    110 

Same  Subject — General  Rule  as  to  Duties  of  Officers    .  .  .  .110 

Same  Subject — Right  to  Remove  Corporate  Officers Ill 

Same  Subject — Right  of  Officer  to  Deal  with  Corporation  .  .111 

Same  Subject — Right  to  Receive  a  Salary    112 

The  Corporation  and  Its  Shareholders — In  General 113 

Same  Subject — Right  of  Corporation  to  Collect  Subscrip- 
tions   113 

Same  Subject — Calls  for  Payment  of  Subscriptions 114 

Same  Subject — Evidence  of   Membership    114 

Same  Subject— Right  to  Vote    115 

Same  Subject — Voting   by   Proxy    115 

Same  Subject — Irrevocable  Proxy    115 

Same  Subject — Voting  Trusts    116 

Same  Subject — Cumulative   Voting    116 

Same  Subject — Dividends    117 

Same  Subject— Who  Is  Entitled  to  Dividends 118 

Same  Subject — Dividends  as  Between  Life  Tenant  and  Re- 
mainderman   118 

Same  Subject — Transfer       of       Shares — The       Right      to 

Transfer    119 

Same  Subject — Registration  of  Transfer  of  Shares 119 

Same  Subject — Effect  of  Transfer  of  Stocks  upon  Forged 

Power  of  Attorney 120 

Same  Subject— Effect  of  Transfer  of  Shares  in  Breach  of 

Trust 121 

Same  Subject— How  a  Gift  of  Shares  May  be  Made 121 

Same  Subject— Effect  of  the  Transfer  of  Shares 121 

Same  Subject— Remedy  for  Refusal  to  Transfer 122 

9 


CONTENTS.  xi 

Same  Subject — Shareholder's  Right  to  Inspect  Books   ,  .  .  .122 

Same  Subject — Right  to  Share  in  Increase  of  Stock 122 

Same  Subject — Shareholder's  Right  to  Sue  for  Money  Due 

the  Corporation 123 

Creditors — Creditors  and  the  State 123 

Same  Subject — Creditors  and  the  Corporation 12-4 

Same  Subject — Preferring  Creditors 124« 

Same  Subject — Assets  Are  Regarded  as  a  Trust  Fund  for 

the  Protection  of  Creditors    125 

Same  Subject — Right    of   Creditor   to   Prevent    Dissipation 

of  Funds 126 

Same  Subject — Creditors  and  Officers    126 

Same  Subject — Statutory  Liability  of  Officers    127 

Same  Subject- — Creditors   and   Shareholders    127 

Same  Subject — Effect  of  Agreement  to  Pay  in  Property  on 

Rights  of  Creditors 129 

Same    Subject — Liabilities    of    Shareholders   Under   Special 

Statutes    131 

Same  Subject — When  Liability  Penal  in  Form  Will  be  Con- 
sidered Contractual 132 

Same  Subject— Enforcement  of  Statutory  Liability  in  Other 

Jurisdictions    133 


xil  CONTENTS. 

PART  II. 
PUBLIC   CORPOKATIONS. 


CHAPTER  I. 


What  the  Subject  Includes 135 

Sonic  Pre-roquisites  to  the  Creation  of  a  Pubhc  Corporation.  135 

Creations  of  Public  Corporations  in  General. 136 

Public  and  Private  Corporations  Distinguished 137 

Public  and  Municipal  Corporations  Distinguished 138 

Classification  of  Public  Corporations 141 

Authorities  on  Public  or  Municipal  Corporations 141 


CHAPTER  II. 

Three  Types  of  Political  Communities    Possessing  Corporate 

Powers  In  America 142 

Peculiar  Characteristics  of  Administrative  Corporations.  .  .  .144 

Counties 1 48 

Same  Subject — The  Governing  Body  in  the  County  Is  the 

Board  of  County  Commissioners 1 49 

Same  Subject — General  Principles  Governing  Commissioners 

When  Acting  as  an  Auditing  Board 150 


CHAPTER  III. 

Modes  of  Creating  Municipal  Corporations  in  England.  .  .  .153 
Creation  of  INIunlcipal  Corporations  In  the  United  States.  .  .153 

Eegislativc  Control  of  Municipalities 156 

9 


CONTENTS.  xiii 


CHAPTER  IV. 


Types  of  Municipal  Charters 160 

Charters  Under  Judicial  Sanction  Considered 163 

Method  of  Proving  Municipal  Charters 165 

Canons  of  Construction  of  City  Charters 166 

Charter  Powers  Are  General  and  Special 170 

Special  Charter  Powers — As  to  Parks  and  Public  Squares.  .170 

Same  Subject — As  to  Wharves  and  Docks 172 

Same  Subject — Power  of  the  City  to  Maintain  and  Control 

Wharves    174 

Same  Subject — Ferry  Franchises   176 

Same  Subject — As  to  Providing  for  the  Public  Health.  .  .  .176 

Same  Subject — As  to  Public  Markets 178 

Same  Subject — As   to   the  City's   Power   to   Establish   and 

Maintain  Fire  Departments  to  Suppress  Fires 180 

Same  Subject— As  to  Water  Supply  for  City 181 

Same  Subject — As  to  Public  Lighting 182 

Same  Subject — As  to  the   Suppression   and   Prevention   of 

Nuisances 185 

Special  Limitations  upon  Municipal  Powers 188 

Same  Subject — Limitations  on  the  Power  to  Borrow  Money  .188 
Same  Subject — Limitations  upon  Municipal  Indebtedness.  .190 
Same  Subject — Other  Limitations    192 


CHAPTER  V. 

Scope  of  the  Chapter 194 

The  Right  to  a  Corporate  Name 194 

Charter  Requirements  as  to  a  Corporate  Seal 196 

The  Power  to  Hold  Corporate  Meetings 197 

Same  Subject — Action  by  the  Council 197 

Same  Subject — Municipal   Records    201 

9 


xiv  CONTENTS. 

Same  Subject — Ordinances    203 

Same  Subject — Ordinances — Method  of  Enactment 204 

Implied  Limitations  upon  the  Power  of  a  City  to  Pass  Or- 
dinances    205 

Concerning-  the  Pubhcation  of  Ordinances 207 

Power  to  Enforce  Ordinances  by  Fines  or  Imprisonment.  .  .209 
Who  Are  Required  to  Take  Notice  of  the  Existence  of  Mu- 
nicipal   Ordinances 210 

License  Power  of  Municipalities 211 

Ordinances  Against  Public  Offenses 215 

The  General  Welfare  Clause — Rules  of  Interpretation 216 

Procedure  to  Enforce  Ordinances 217 


CHAPTER  VI. 

Municipal  Courts 219 

Municipal  Property 222 

Municipal  Property  Cannot  Be  Sold  on  Execution  to  Satisfy 

a  Claim  Against  the  City 224 

How  ^Municipalities  Ma^-  Acquire  Property — The  Principles 

of  Dedication  as  Affecting  Municipalities,  Considered.  .225 
Same  Subject — The  Fact  of  Dedication  Ma}-  Be  Established 

in  Three  Ways 227 


CHAPTER  VII. 

Methods  of  Transportation 231 

Limitations  upon  the  Power  of  the  City  to  Control  Streets 

by  U.  S.  Postal  Regulations 235 

Same  Stibject — Arc  Railway's  a  Double  Use  of  Streets  and 

Highways  ?    238 

Remedy  for  Wrongful  Double  Use  of  a  Street 240 

9 


CONTEMS.  XV 


CHAPTER  VIII. 

Power  to  Make  Public  Improvements 241 

Liability  of  the  Municipality  for  Its  Torts 24.4 

Dissolution  of  Municipal  Corporations — In  England 245 

Same  Subject — How  Dissolved  in  the  United  States 246 

Questions  for  Students 249 


PRINCIPLES    OF    THE    LAW    OF 
PRIVATE  CORPORATIONS. 


CHAPTER  I. 

DEFINITION  AND  GENERAL  IDEA  OF  A  CORPORATION. 

Sec.  1201.*     A  CORPORATION  DEFINED.— 

The  definitions  given  by  the  courts  and  text-book  writ- 
ers emphasize  the  fact  that  a  corporation  may  be,  and 
usually  is,  viewed  as  being — a  person,  a  collection  of  per- 
sons, a  franchise,  thus: — 

Chief  Justice  Marshall  defines  a  corporation  as  "an 
artificial  being,  invisible,  intangible,  and  existing  only 
in  contemplation  of  law."t  While  Mr.  Kyd  defines  a 
corporation  as:  "A  collection  of  many  individuals  united 
into  one  body,  under  a  special  denomination,  having  per- 
petual succession  under  an  artificial  form,  and  vested 
by  the  policy  of  the  law%  with  the  capacity  of  acting  in 
several  respects  as  an  individual."!  And  Chancellor 
Kent's  definition  is:  "A  corjjoration  is  a  franchise  pos- 
sessed by  one  or  more  individuals,  who  subsist,  as  a  body 
politic,  under  a  special  denomination,  and  are  vested, 
by  the  policy  of  the  law  with  the  capacity  of  perpetual 

*This  book  is  Vol.  9  of  The  Cyclopedia  of  Law ;  the  former 
1200  sections  comprise  the  first  eight  books  of  the  series. 

fPer  Ch.  J.  Marshall  in  Dartmouth  College  v.  Woodward,  4 
Wheat.  517,  636. 

%\  Kyd,  Corp.  13. 
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succession,  and  of  acting  in  several  respects,  however 
numerous  the  association  may  be,  as  a  single  individ- 
ual."* 

The  student  will  soon  ascertain  from  the  cases  that 
a  corporation  is  not  only  one,  but  all  of  these,  accord- 
ingly as  it  is  viewed  as  a  separate  entity;  as  a  com- 
posite creation;  or  as  respects  its  limited  and  restricted 
powers.  Every  corporation  aggregate,  then,  consists 
of,  (a)  a  collection  of  individuals;  (b)  a  legal  entity, 
or  artificial  being,  w^hich,  in  contemplation  of  law,  is 
largely  separate  and  distinct  from  its  composite  member- 
ship, and  (c)  a  franchise  or  privilege  derived  from  the 
sovereign  authority  conferring  the  powers  necessary  to 
the  existence  of  the  corporation  as  a  separate  entity.f 

A  corporation  is  regarded  as  a  separate  legal  entity 
to  the  extent  that  it  may  as  such  entity  acquire,  con- 
vey and  hold  property,  contract  obligations,  incur  lia- 
bilities, sue  and  be  sued,  and  may  buy  from  and  sell  to 
and  contract  with  its  members  as  with  strangers.! 


*2  Kent,  Com.  267-8. 

fThe  distinction  between  natural  persons  and  artificial  or  cor- 
porate bodies,  created  by  the  policy  of  the  law,  was  well  known 
to  the  early  law  writers,  as  Lord  Coke,  who  says:  "A  body 
politic  is  a  body  to  take  in  succession,  framed  by  policy,  and 
therefore  it  is  called  by  Littleton  a  'body  politic' ;  and  it  is  called 
a  'corporation'  or  'body  corporate'  because  the  persons  are  made 
into  a  body*  and  of  a  capacity  to  take  and  grant,"  etc.  Co. 
Litt.  250a. 

t"A  corporation  is  a  body,  created  by  law,  composed  of  in- 
dividuals united  under  a  common  name,  the  members  of  which 
succeed  each  other,  so  that  the  body  continues  the  same   not- 
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Sec.  1202.  THEORIES  AS  TO  THE  CORPOR- 
ATE ENTITY  OR  PERSONALITY.— It  has  been 
said  in  the  definition  of  a  corporation  that  it  is  an  arti- 
ficial being,  existing  only  in  contemplation  of  law,  and 
that  the  idea  of  the  corporate  entity  is  not  real,  but 
fictitious,  being  a  mere  figure  of  speech,  which  abstract 
or  intangible  being  is  given,  by  the  policy  of  the  law, 
in  certain  cases,  all  the  characteristics  and  attributes  of 
natural  persons,  but  in  other  cases,  chiefly  equitable,  it 
will  be  disregarded,  and  the  court  will  look  behind  the 
corporate  entity  to  the  individual  members  composing 
it,  in  order  that  justice  may  be  done.  This  theory, 
known  as  the  fiction  theory,  is  the  prevailing  American 
view,  and  is  acknowledged  by  many  courts  and  writers. 

Another  view  or  theory  as  to  the  corporate  entity  is 
advocated  by  German  law  writers,  called  the  organic 
theory,  in  which  it  is  maintained  that  the  personality 
of  a  corporation  is  as  real  and  tangible  as  that  of  the 


withstanding  the  change  of  the  individuals  composing  it,  and 
is,  for  certain  purposes,  considered  as  a  natural  person."  An- 
gell  &  Ames,  Corp.  Sec.  1. 

"A  corporation  aggregate  is  a  collection  of  individuals  united 
in  one  body,  under  such  a  grant  of  privileges  as  secures  a 
succession  of  members  without  changing  the  identity  of  the 
body,  and  constitutes  the  members  for  the  time  being  one  arti- 
ficial person,  or  legal  being,  capable  of  transacting  some  kind  of 
business  like  a  natural  person.  .  .  .  Such  a  union  as  I  have 
mentioned  can  only  be  effected  under  a  grant  of  privileges  from 
the  sovereign  power  of  the  state.  A  Corporation  is,  therefore, 
said  to  be  a  legal  being,  or  the  mere  creature  of  law." — Per 
Bronson,  J.,  in  People  v.  Assessors  of  Village  of  Watertown,  1 
Hill  (N.  Y.)  620. 
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State,  since,  iii  law,  a  person  is  anything  that  is  a  dis- 
tinct subject  of  rights  and  liabilities,  and  juristic  per- 
sons are  no  more  fictitious  than  is  the  conception  of 
OAniership,  since  they  are  subjects  of  legal  rights  and 
duties. 

Still  another  theory  is  advocated  by  Doctor  Ernst 
Freund  of  Chicago  University,  called  the  representa- 
tive theory,  in  which  it  is  sought  to  show  that  the  rights 
held  and  exercised  by  the  corporation  are  not  those  of 
any  physical  person,  but  those  of  the  corporation  as  di- 
rected by  the  majority  of  its  members,  that  is,  the  ma- 
jority vote  of  the  quorum  is  the  representative  of  all, 
and  this  group  representing  the  majority  of  a  quorum, 
which  is  the  real  corporation,  is  no  unreal  or  fictitious 
thing,  and  is  the  real  entity  which  the  corporation  rep- 
resents. 

Sec.  1203.  DEFINITION  AND  THEORY  OF 
THE  FRANCHISE.— "A  franchise  is  a  right,  priv- 
ilege or  power  of  public  concern  w^hich  ought  not  to 
be  exercised  by  private  individuals  at  their  mere  will 
or  pleasure,  but  should  be  reserved  for  public  control 
and  administration,  either  bj^  the  government  directly, 
or  by  public  agents,  acting  under  such  conditions,  and 
regulations  as  the  government  may  impose  in  the  pub- 
lic interest,  and  for  the  public  security.  .  .  .  No 
persons  can  make  themselves  a  body  corporate  and  po- 
litic without  legislative  authority.  Corporate  capacity 
is  a  franchise."*  The  State  in  its  political  capacity  is 
the  holder  of  all  franchises  in  trust  for  the  public  wel- 

♦Per  J.  Bradley,  in  127  U.  S.  1,  40. 
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fare;  and  when  it  makes  a  grant  of  any  part  of  such 
franchises  it  does  not  lose  its  power  of  control  to  see 
that  the  powers  granted  shall  be  exercised  in  advanc- 
ing the  public  welfare.  This  is  an  essential,  though  im- 
plied, condition  of  the  grant,  if  not  conformed  to  the 
State  may  resume  its  powers  and  annul  the  grant  as 
for  a  condition  broken. 

The  right  to  be  and  act  as  a  corporation,  mainly  based 
upon  historical  reasons,  is  considered,  and  wisely  so, 
as  a  right  or  privilege  of  public  concern.  This  is  true 
even  though  the  business  to  be  done  is  of  a  private  na- 
ture, such  as  refining  sugar  or  oil.  The  business  is  neither 
more  nor  less  public  than  if  done  by  individuals  in  their 
private  capacity,  but  the  privilege  consists  in  bringing 
into  existence  and  using  in  the  business  the  valuable,  ef- 
ficient, impersonal,  and  in  many  ways  less  responsible 
agency,  known  as  the  corporation;  this  is  the  matter  of 
public  concern,  which  the  State  having  created,  from  the 
plentitude  of  its  pow^er,  for  the  public  good,  is  bound  to 
see  to  it  that  its  creation  shall  be  so  environed  that  it 
does  not  work  harm  instead  of  good.  The  control  can 
only  be  exercised  through  the  franchise  which  is  the  life 
of  the  corporation. 

Corporate  franchises  are  frequently  said  to  be  primary 
and  secondary.  The  primary  franchise  is  the  privilege 
to  be,  exist  and  act  as  a  corporation ;  while  the  secondary 
franchises  are  such  other  powers  and  privileges,  as  the 
right  to  take  property  by  eminent  domain,  and  the  like, 
as  may  be  conferred  upon  the  corporation,  for  particular 
purposes  or  reasons. 
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Sec.  1204.  EXAMPLES  SHOWING  WHEN 
A  CORPORATION  IS  CONSIDERED  AS  A 
PERSON,  A  COLLECTION  OF  PERSONS,  A 
FRANCHISE. — For  most  purposes  a  corporation  is 
considered  a  person  or  entity ;  thus,  it  has  rights  of  prop- 
erty and  reputation  protected  at  Common  Law,  and  un- 
der constitutional  provisions,  very  much  as  natural  per- 
sons; it  has  duties  arising  from  its  charter  and  charged 
upon  it  by  the  Common  Law ;  it  is  entitled  to  the  benefit 
of  statutes  conferring  rights  or  placing  obligations  upon 
citizens,  though  not  specifically  named.  But  corpora- 
tions are  held  not  to  be  citizens  entitled  to  the  benefit 
of  the  provision  of  the  federal  constitution  that  "the  cit- 
izens of  each  State  shall  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  in  the  several  States,"  nor 
wdthin  the  meaning  of  the  constitutional  provision  that 
no  State  shall  deny  to  any  j)erson  within  its  jurisdiction 
the  equal  protection  of  its  laws.*  They  are  citizens 
within  the  meaning  of  the  acts  of  Congress  defining  the 
jurisdiction  of  the  federal  courts.  As  regards  the  own- 
ership of  its  property  a  corporation  is  a  person,  the  prop- 
erty belongs  to  it  and  not  to  its  members ;  it  is  held  and 
conveyed  in  the  corporate  name  and  not  in  the  name  of 
its  members,  so  suits  must  be  brought  by  and  against  it 
in  the  corporate  name. 

A  corporation  may  be  considered  as  a  collection  of 
persons  from  the  fact  that  in  the  management  the  ma- 
jority controls.    So,  when  justice  requires,  the  corporate 

*Ducat  V.  City  of  Chicago,  48  111.  172;  Tatem  v.  Wright,  23 
N.  J.  I..  429;  Pembina,  etc.,  Co.  v.  Pennsylvania,  125  U.  S. 
181;  136  U.  S.  114. 
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entity  will  be  ignored,  and  the  rights,  duties  and  obliga- 
tions of  the  composing  members  considered;  thus,  in 
matters  relating  to  the  changing  of  the  constitution ;  in 
determining  the  rights  of  the  members  among  themselves 
in  equity;  in  cases  where  corporate  sins  result  from  the 
concerted  but  apparently  individual  acts  of  members,  or 
where  the  corporate  entity  or  organization  is  used  as  a 
cloak  to  aid  in  the  perpetration  of  a  fraud,  the  courts 
will  disregard  the  corporate  personality  and  look  back 
of  it  to  the  members.*  But  the  entity  will  be  regarded 
rather  than  the  membership  in  determining  the  situs  of 
the  corporation  property  for  taxation,  registry,  and  the 
like.f 

A  corporation  is  considered  as  a  franchise  in  its  re- 
lation to  the  State,  with  resj^ect; — (a)  to  the  methods 
by  which  the  State  retains  control  over  it,  as  by  the  ^mts 
of  scire  facias  and  quo  warranto;  (b)  to  its  incapacity 
to  alienate  its  franchise  without  the  consent  of  the  State. 
These  result  from  the  principle  that  the  primary  fran- 
chise is  granted  by  the  State  to  a  corporation  upon  the 
implied  condition  that  the  grantees  will  faithfully  carry 
out  the  purposes  for  which  it  was  formed.  A  corpora- 
tion will  also  be  regarded  as  a  franchise  in  that  (c)  its 
franchise  will  be  considered  property  for  the  purpose  of 
taxation  by  the  State;  (d)  the  State  is  unable  to  change 
the  franchise  or  charter  without  the  consent  of  its  mem- 


*People  V.  Sugar  Refining  Co.,  121  N.  Y.  582;  State  v. 
Standard  Oil  Co.,  49  Ohio  St.  137;  30  N.  E.  279. 

tQueen  v.  Arnaud,  16  Law  J.  C.  L.  50;  Smith  v.  Hurd,  12 
Met.  371. 
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bers;  and  (e)  from  the  inabilit}^  of  the  majority  to 
change  the  constitution  of  the  corporation  without  the 
consent  of  all  the  members.  These  last  three  being  based 
on  the  doctrine  that  a  franchise  once  granted  and  ac- 
cepted, becomes  a  vested  property  right  in  the  members, 
of  which  they  cannot  be  deprived  without  their  consent. 
Sec.  1205.  CORPORATION  DISTINGUISHED 
FROM  PARTNERSHIP,  JOINT  STOCK  COM- 
PANIES, ETC. — A  corporation  differs  from  a  part- 
nership : — 

1.  In  origin, — the  idea  of  a  corporation  being  trace- 
able to  the  public  law  of  Rome;  while  that  of  partner- 
ship was  derived  from  the  customs  of  merchants  in  Eng- 
land and  on  the  Continent  and  from  Roman  traders.* 

2.  In  creation, — since  a  corporation  can  only  be  cre- 
ated by  express  authority  of  the  State,  a  partnership, 
by  mere  contract  of  the  parties. 

3.  In  franchise, — a  corporation  having  a  franchise, 
a  partnership  none. 

4.  In  management, — a  corporation  is  managed  only 
through  its  duly  authorized  officers  and  agents;  in  a 
partnership,  each  partner  or  member  may  act  for  the 
firm. 

5.  In  powers, — the  corporation  can  lawfully  exer- 

*For  the  history  of  corporations,  see,  2  Kent,  Com.  268 ;  1 
Wat.  Corp.  Sec.  11 ;  1  Pollock  &  Maitland  Hist.  Com.  Law,  469. 
Bodies  politic  similar  to  corporations  are  traceable  as  far  back 
as  the  time  of  Cicero,  and  even  to  the  laws  of  Solon  of  Athens, 
who  lived  500  years  previous.  Poth.  Panel  of  Just,  book  3,  p. 
109;  Dig.  lib.  3,  tit.  4a. 
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cise  no  powers  except  those  expressly  conferred  or  neces- 
sarily implied  from  those  granted,  and  its  powers  can- 
not be  enlarged  except  by  the  consent  of  the  State ;  the 
members  of  a  partnership  may  do  anything  by  mutual 
agreement  which  is  not  unlawful. 

6.  In  duration, — the  corporation  is  perpetual  unless 
expressly  limited,  and  is  not  affected  by  the  death,  resig- 
nation or  insolvency  of  its  members ;  while  either  of  these 
dissolve  a  partnership. 

7.  In  ownership  of  property, — the  title  to  all  prop- 
erty is  in  the  corporation;  that  of  the  partnership  is  in 
the  members,  who  are  considered  part  owners. 

8.  In  litigation, — a  corporation  sues  in  its  corporate 
name ;  the  partnership  in  the  name  of  its  members. 

9.  In  the  transfer  of  interest, — which  has  no  effect 
on  the  corporation;  but  the  transfer  of  a  member's  in- 
terest in  a  partnership  dissolves  the  firm. 

10.  In  liability  of  members, — in  the  absence  of  stat- 
ute, members  of  a  corporation  are  not  liable  beyond  the 
amount  of  then-  shares ;  while  in  a  partnership  each  mem- 
ber is  liable  to  the  full  extent  of  the  firm  debts. 

11.  In  dissolution, — a  corporation  can  be  rightly  dis- 
solved only  by  or  with  the  consent  of  the  State;  part- 
ners may  dissolve  at  any  time. 

12.  In  theory  of  existence, — a  corporation  is  a  legal 
entity;  a  partnership  is  not  so  considered  in  law,  except 
in  certain  cases. 

Corporations  and  Joint  Stock  Companies.  A  joint 
stock  company  is  sometimes  said  to  be  a  partnership 
with  many  of  the  powers  of  a  corporation.    It  is  an  evo- 
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lutfon  of  partnership  law,  excluding  some  of  the  in- 
cidents of  a  partnership,  as  the  non-transferability  of 
shares,  and  the  authority  of  a  partner  to  bind  all  the 
others,  these  being  excluded  by  the  contract  or  statute 
under  which  it  is  formed.  While  it  can  be  formed,  as 
between  the  members  themselves  or  the  members  and 
those  who  deal  with  it  with  full  knowledge,  merely  by 
contract,  such  formation  without  express  authority  does 
not  exclude  the  partnership  liability  to  those  who  have 
no  knowledge  of  the  facts.  All  presumptions  are  in  fa- 
vor of  the  partnership  liability  and  can  be  excluded  only 
by  express  statutory  provision  or  actual  knowledge  by 
the  party  dealing  with  it.  They  are  usually  authorized 
by  statute,  with  transferable  shares,  and  managed  by  a 
.board  of  du'ectors.*  The  presumptions  of  corporation 
law  are  exactly  the  reverse,  there  being  no  individual 
liabilit}^  of  the  members  unless  created  expressly  by  the 
statute.  Joint  stock  companies  have  no  franchise  and 
are  not  considered  legal  entities  as  are  corporations. 

Corporation  and  Fraternity  or  Stock-Exchange.  An 
unincorporated  society  resembles  a  partnership  more 
nearly  than  a  corporation;  they  are  not  legal  entities, 
and  hence  those  who  claim  to  be  agents  of  such  an  in- 


*JoInt  stock  companies  are  formed  solely  by  agreement  be- 
tween the  associates,  and  rest  upon  their  common  law  right  to 
contract  with  each  other,  and  are  not  dependent  upon  a  license 
or  charter  from  the  state  as  is  the  case  with  corporations.  They 
are  merely  a  pecuhar  sort  of  partnership.  Atty.  Gen.  v.  Ins. 
Co.,  121  Mass.  524;  Hedge's  Appeal,  63  Pa.  St.  273;  Bumes 
V.  Pennell,  2  H.  L.  Cas.  520;  Taft  v.  Ward,  106  Mass.  518; 
People  V.  Coleman.  133  N.  Y.  279. 
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stitution  bind  only  themselves  and  those  who  authorized 
them  to  act.  The  members  are  not  authoi'ized  to  act 
for  one  another  as  in  partnerships. 

Corporations  and  Cost-Book  Mining  Companies. 
By  custom  of  miners  there  has  grown  up  an  unincor- 
porated association  that  is  quite  like  a  joint  stock  com- 
pany, in  which  the  shares  are  transferable  without  af- 
fecting the  continued  existence  of  the  association,  and 
only  those  especially  appointed  have  authority  to^  bind 
the  othei's,  otherwise  partnership  rules  apply. 

Syndicates.  These  are  in  fact  temporary  partner- 
shii>s  organized  for  a  particular  transaction,  such  as  to 
purchase  or  subscribe  for  a  lai'ge  amount  of  stock  in  a 
corporation  to  be  formed,  so  as  to  insure  the  completion 
of  the  proposed  scheme.  As  soon  as  the  special  transac- 
tion is  completed  the  syndicate  terminates,  and  is  gov- 
erned substantially  by  partnership  rules. 

Corporations  and  State  Institutions.  There  are  in 
many  States  institutions  as  State  universities,  asylums, 
penitentiaries,  and  the  like,  managed  by  boards  created 
by  law,  and  appointed  by  the  governor  or  elected  by  the 
electors.  These  are  frequently  called  corporations  of  a 
public  kind.  In  some  States  they  are  not  considered  as 
corporations,  though  possessing  corporate  powers,  and 
as  State  institutions  are  subject  to  modification  at  the 
will  of  the  State,  without  violating  the  constitutional 
prohibition  against  impaning  the  obligation  of  contract. 

Sec.  1206.  TESTS  OF  CORPORATE  EXIST- 
ENCE.— In  many  cases  it  is  difficult  to  determine 
whether  a  particular  institution  is  a  corporation  or  not. 
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The  following  tests  have  been  suggested: — (a)  In  a  cor- 
poration the  individuals  composing  the  corporate  bqdy 
are  merged  into  one  separate  and  distinct  artificial  en- 
tity or  personality,  (b)  If  there  has  been  leg'islative  in- 
tent to  create  a  corporation  this  will  control  in  the  creat- 
ing State  but  not  necessarily  elsewhere,  (c)  There  are 
certain  attributes  and  incidents  essential  to  the  exist- 
ence of  every  corporation  which  serve  as  distinguishing 
characteristics  or  ear  marks;  these  are;  to  have  continu- 
ous succession,  under  a  special  name,  and  in  an  artificial 
form,  without  being  subject  to  dissolution  or  change  of 
identity  by  the  death,  resignation  or  legal  disability  of 
members ;  to  take  and  grant  property  and  contract  obli- 
gations, sue  and  be  sued  in  the  corporate  name,  and  to 
receive  other  grants  and  privileges  and  enjoy  them  in 
common.  In  foreign  jurisdictions,  the  powers  conferred 
rather  than  the  legislative  declaration  will  control  in  de- 
termining the  existence  of  the  corporation.  The  word 
"corporation"  or  "incorporate"  need  not  be  used  in  its 
creation.* 

Sec.  1207.  CLASSIFICATION  OF  CORPOR- 
ATIONS.— Corporations  may  be  classified  as  follows: 

1.  According  to  their  membership,  they  are  sole  or 
aggregate.  In  a  sole  corporation  there  can  be  but  one 
member  at  a  time ;  corporations  aggregate  are  composed 
of  more  than  one  member  at  a  time.f 


*Thomas  v.  Dakin,  22  Wend.  9;  Sutton's  Hospital  Case,  10 
Coke,  23a;  10  B.  &  C.  349;  44  Cal.  440;  10  Wall.  566. 

fThe  sovereign  of  England  has  always  been  regarded  as  a 
corporation    sole,   because   of   the   office   which   is   clothed    with 
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2.  As  to  their  object  or  purpose,  corporations  are 
ecclesiastical  or  religious,  and  lay;  which  latter  are  elee- 
mosynary and  civil. 

An  ecclesiastical  or  religious  corporation  was  one  com- 
posed of  spu'itual  persons,  clothed  with  spiritual  juris- 
diction, as  opposed  to  temporal,  and  subject  to  control 
by  the  church  authorities.  They  do  not  exist  m  this  coun- 
try, las  the  State  cannot  confer  such  jurisdiction,  having 
none  itself.  So  that  religious  corporations  are  with  us 
of  a  civil  kind,  formed  to  manage  the  temporalities  of  a 
church.  All  other  than  ecclesiastical,  were  lay  corpora- 
tions, organized  for  various  secular  purposes,  and  were 
divided  into  eleemosynary  or  charitable,  formed  to  dis- 
tribute the  charity  of  their  founders;  and  civil,  which 
were  for  any  other  lay  purpose. 

3.  In  relation  to  the  State  authority,  corporations 
are  public,  quasi-public  and  private. 

Public  corporations  are  such  as  are  created  for  the 
purpose  of  government  and  the  management  of  public 
affairs,  as  cities  and  villages,  and  banks  and  hospitals, 
founded  by  the  State  and  managed  by  it  for  governmen- 
tal purposes.    Quasi-public  corporations  are  really  pri- 


perpetulty ;  so  a  bishop,  dean,  parson  and  vicar  are  given  as 
examples  of  corporations  sole  in  England.  In  America  there 
has  been  but  one  corporation  sole  created  by  a  state  legislature 
and  that  in  the  case  of  the  Roman  Catholic  Archbishop  of  Chi- 
cago, Illinois ;  though  a  governor  of  a  state  has  been  held  to  be 
a  quasi-sole  corporation,  also  a  minister  of  a  parish,  as  to  parish 
holdings  might  be  so  considered.  1  Bl.  Com.  469 ;  2  Kent,  Com. 
273;  Weston  v.  Hunt,  2  Mass.  500;  Terrett  v.  Taylor,  9 
Cranch  43 ;  McCloskey  v.  Doherty,  30  S.  W.  649. 
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vate  corporations,  but  on  account  of  their  public  func- 
tions are  subject  to  supervision  by  the  State,  a  raih-oad 
company  is  an  example  of  such  a  corporation.  Private 
corporations  are  such  as  are  created  for  private  benefit 
of  the  members  and  which  does  not  involve  any  pecul- 
iarly public  purpose,  as  manufacturing,  banking,  etc.* 

4.  Civil  corporations  are  again  divided  into  stock 
and  non-stock  corporations,  as  regards  the  methoc^  of 
acquiring  membership  therein.  In  a  stock  corporation 
the  ownership  of  stock  or  shares  entitles  such  owner  to 
membership.  In  non-stock  corporations  membership  is 
acquired  by  election  or  complying  with  the  corporate 
constitution  or  by-laws. 

5.  As  to  completeness  of  corporate  existence,  cor- 
porations are  said  to  be  xfure  and  perfect,  and  quasi  or 
imperfect.  The  first  having  all  the  powers  of  self-man- 
agement incident  to  corporations  at  Common  Law,  and 
the  latter  having  only  a  part  of  such  powers;   thus  a 

*It  does  not  require  very  fundamental  reasoning  to  discover 
that  all  corporations  are  really  public  or  quasi-public,  and  that 
the  state,  by  which  we  mean  the  whole  people,  are  vitally  inter- 
ested in  every  one  of  them,  whether  fonned  to  run  a  grocery 
store,  refine  oil,  operate  a  railroad,  or  govern  a  city.  Society 
has  now  become  so  complex,  and  the  division  of  labor  so  com' 
plete,  that  the  performance  of  every  act  towards,  housing,  feed- 
ing, clothing,  supplying,  amusing,  as  well  as  instructing,  trans- 
porting and  governing  its  various  units  becomes  of  importance 
to  the  state,  or  body  politic,  and  must  be  supenised  by  the  body 
politic,  if  not  actually  managed  by  it,  if  society  is  to  be  pre- 
served from  the  monarchical  inclined  individuals  and  associations 
who  delight  to  prey  upon  it. 
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municipal  corporation  is  an  illustration  of  the  first,  and 
a  county  or  township  of  the  latter. 

6.  As  to  the  validity  of  corporate  existence,  corpora- 
tions are  classified  as  de  jure,  de  facto,  and  by  estoppel. 
A  de  jure  corporation  is  one  fully  and  perfectly  organ- 
ized in  conformance  to  law,  and  whose  right  to  exercise 
corporate  powers  is  invulnerable  by  any  one.  A  de  facto 
corporation  is  one  whose  existence  is  invulnerable  against 
any  one  except  the  State  in  a  direct  quo  warranto  pro- 
ceeding. A  corporation  by  estoppel  is  one  which  has  no 
legal  existence  except  as  against  some  one  who  is 
estopped  from  denying  its  existence. 

It  is  with  the  law  pertaining  to  private  corporations 
that  we  are  now  concerned. 

Sec.  1208.  AUTHORITIES  ON  LAW  OF  PRI- 
VATE CORPORATIONS.— There  are  many  lit- 
ers on  corporate  law,  some  dealing  with  corporations 
generally,  others  with  private  corporations,  and  some 
with  special  features  of  corporate  law  only.  Among  the 
earliest  standard  authorities  may  be  mentioned  Angell 
&  Ames'  work  on  Corporations,  which  has  reached  its 
eleventh  American  edition.  Morawetz's  work  on  Private 
Corporations  is  a  standard  work  and  has  been  re-edited. 
Beach's  Private  Corporations  is  also  a  standard  two- 
volume  work  of  recent  date ;  other  authors  of  books  on 
corporations  are  Cook,  Elliott,  Clark,  Field  and  Abbott. 
The  subject  of  corporations  is  also  ably  presented  in  the 
second  edition  of  the  American  and  Enghsh  Encyclo- 
pedia of  Law,  and  there  are  numerous  books  giving  lead- 
ing cases  on  the  law  of  corporations. 


CHAPTER  II. 

CREATION  OF  CORPORATIONS. 

Sec.  1208a.  CREATION  OF  A  CORPORA- 
TION IN  GENERAL.— A  corporation  is  created 
through  the  joint  act  of  the  State  and  individuals, 
usually  designated  incorporators  or  promoters.  The 
promoters  or  incorporators  apply  to  the  State  for  the 
privilege  of  becoming  incorporated  themselves,  or  of 
forming  a  corporation  out  of  other  individuals,  groups 
of  individuals,  or  associations  or  corporations.  Having 
secured  permission  these  promoters  provide  for  the  or- 
ganization of  the  corporation,  which,  when  organized, 
puts  an  end  to  the  functions  of  the  promoters,  and  be- 
comes a  distinct  entity.  The  members  or  subscribers  to 
the  stock  contribute  the  capital,  elect  directors  and  of- 
ficers and  take  general  control  of  the  corporate  affairs; 
the  management  and  operation  of  the  corporation  when 
fully  organized  devolves  upon  the  directors  and  officers. 

In  the  creation  or  institution  of  a  corporation  the  fol- 
lowing steps  must  be  taken:  1.  A  grant  of  authority 
or  charter  must  be  obtained  from  the  State  or  sovereign 
power.  2.  The  grant  from  the  State  must  be  accepted 
by  the  corporators.  3.  An  agreement  between  the  cor- 
porators and  the  corporation. 

Sec.  1209.  THE  STATE'S  FUNCTIONS- 
POWER  TO  CREATE.— The  power  to  create  a  cor- 

16 
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poration  is  an  incident  of  sovereignty,  and  so  does  not 
have  to  be  conferred  by  constitutional  provision.*  And 
this  sovereign  consent  is  essential;  no  other  power  can 
rightfully  create  a  corporation.  None  but  the  sovereign 
authority  can  create,  and  none  but  it  can  take  away  the 
franchise  to  be  a  corporation. 

Sec.  1210.  SAME  SUBJECT  —  EVIDENCE 
OF  THE  SOVEREIGN'S  CONSENT.— The  con- 
sent of  the  State  or  sovereign  may  be  evidenced  in  one  of 
four  ways: — 1.  By  King's  Charter.  2.  By  Common 
Law.  3.  By  prescription.  4.  By  legislative  act.  Thus 
Lord  Coke  says  that  the  essentials  of  incorporation  are, 
— persons  to  be  incorporated ;  a  name  by  which  they  are 
incorporated;  of  a  certain  place,  and  sufficient  words, 
and  while  the  words  "incorporate,"  "found,"  "erect,"  or 
"d-eate,"  are  generally  used,  they  are  not  imperative  or 
essential,  since  any  words  that  indicate  an  intention  to 
create  are  sufficient.! 

1.  By  King's  Charter.  In  England  under  the  Com- 
mon Law,  the  usual  method  of  creating  a  corporation 
was  by  King's  charter,  and  this  power  still  exists  in  the 
King,  and  is  sometimes  exercised,  particularly  in  creat- 
ing corporations  for  establishing  colonies.  But  by  the 
development  of  the  powers  of  Parliament  the  King's 
prerogative  became  limited,  and  now  the  right  to  incor- 
porate is  usually  given  by  Act  of  Parliament  to  which 

*State  V.  Bradford,  32  Vt.  50;  Bridge  Co.  v.  Wood,  14  Ga. 
80,  21  Pa.  St.  9;  McCullough  v.  Maryland,  4  Wheat.  316. 

fRiver  Tone  v.  Ash,  10  B.  &  C.  349;  Bow  v.  Allenstown,  34 
N.  H.  351. 
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the  King's  consent  is  essential.  The  King  is  unable  tc 
create  a  cori^oration  with  a  monopoly  of  the  jDOwer  of 
imprisonment,  or  jurisdiction  contrary  to  the  Common 
Law.*  Private  business  corporations  are  now  organized 
under  the  general  law  called  the  Companies  Act  of  1862, 
and  since  amended.  Public  service  companies  require 
a  special  act  of  Parliament,  and  are  incorporated  only 
after  investigation  and  report  of  their  necessity. 

2.  Corporate  Creation  by  Common  Law.  The  State 
and  the  nation  in  their  organized  capacity,  are  them- 
selves corporations;  so,  also,  the  King,  the  bishop,  and 
executive  officers  generally,  in  their  official  capacity,  are 
considered  corporations  sole,  in  England.  They  are  not 
incorporated  in  the  ordinary  sense,  but  the  Common 
Law  holds  these  to  be  cor]3orations  so  far  as  necessary 
to  enable  their  functions  to  be  performed  without  break, 
in  case  of  death  or  removal;  that  is,  the  office  or  state 
endures,  though  the  office  holder  dies,  or  according  to 
the  Common  Law  maxim,  "the  King  never  dies."  Per- 
haps these  are  corporations  by  prescription. 

3.  Corporate  Existence  by  Prescription.  At  Com- 
mon Law  when  a  corpoi  ation  could  show  that  it  has  ex- 
ercised corporate  powers  for  a  long  period  of  time,  its 
right  to  be  a  corporation  could  not  be  questioned  by  any 
one  except  the  State  or  King.  The  Common  Law  in- 
dulged the  presumption  that  the  proper  charter  had 
once  been  granted  but  through  the  lapse  or  accidents  of 
time  had  been  lost.    The  corporation's  right  to  exist  was 


*1  Kyd  on  Corp.  61 ;  The  Companies  Act,  25  &  26  Vict.,  c. 
89 ;  1  Bl.  Com.  474. 
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then  said  to  be  by  prescription.  In  America,  in  the  case 
of  public  corporations,  the  same  presumptions  are  made, 
but  it  has  been  said  that  they  will  not  be  made  in  case 
of  private  corporations.* 

4.  Creation  by  Legislative  Act.  In  England,  as  the 
King  was  the  supreme  executive,  he  was  the  holder  of 
all  the  franchises  of  the  commonwealth,  and  his  consent, 
at  least  nominally,  was  essential  to  the  creation  of  any 
corporation.  In  the  United  States,  the  legislative  bodies 
are  the  custodians  of  the  State's  franchises,  and  hence  no 
corporation  can  be  created  without  legislative  consent. 
This  power  inheres  in  our  general  legislative  bodies,  and 
is  exclusive,  and  plenary  as  to  time,  place,  method  and 
purpose,  unless  limited  by  constitutional  provisions,  or 
by  the  nature  of  legislative  power  or  franchise.  The 
power  cannot  be  delegated  in  the  United  States,  under 
the  maxim,  delegatus  delegare  non  protest  A 

Sec.  1211.  SAME  SUBJECT  —  FORM  IN 
WHICH  THE  LEGISLATIVE  AUTHORITY 
IS  EXERCISED.— The  legislative  authority  may  be 
exercised  in  the  following  forms,  when  the  constitution 
of  the  State  does  not  prevent:  1.  By  special  act.  2. 
by  general  act.  3.  By  implication.  4.  By  consolida- 
tion. 

1.     By  Special  Act.     Until  about  1840  this  was  the 


*1  Bl.  Com.  473;  Kyd  on  Corp.  40;  Greene  v.  Dennis,  6 
Conn.  293;  34  N.  H.  351 ;  Am.  &  Eng.  Encyc.  Law  (2d  ed.), 
vol.  7,  p.  646. 

fEx  parte  Burns,  1  Tenn.  Ch.  83;  State  v.  Armstrong,  3 
Sneed,  Tenn.  634. 
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usual  method  of  creating  corporations  in  the  United 
States,  and  to  a  great  extent  in  England.  The  special 
art  conferring  a  franchise  or  charter  was  usually  enacted 
at  the  instigation  and  under  the  influence, — which  might 
be  good  or  bad, — of  those  who  wished  to  become  incor- 
porated, and  would  have  such  powers  and  privileges  as 
the  whim  or  caprice  of  the  promoters  and  the  legislature 
dictated.  Thus  there  were  corporations  of  like  kind  and 
purpose  with  entirely  different  organizations  and  pow- 
ers. The  various  special  acts  were  enrolled  as  laws,  and 
proved  by  duly  exemplified  copies. 

2.  By  General  Act.  The  creation  of  corporations 
by  general  act  is  supposed  to  have  been  employed  in 
Rome,  but  the  first  general  law  in  England  was  in  the 
time  of  Lord  Coke,  and  provided  for  the  erection  of 
hospitals,  and  was  not  extended  to  other  corporations. 
After  the  promulgation  of  the  political  views  that  all 
men  were  entitled  to  equal  rights,  and  by  reason  of  the 
great  and  manifest  injustice  of  special  acts,  a  popular 
demand  for  equal  privileges  and  general  laws  as  to  the 
creating  of  corporation  to  prevent  the  legislative  job- 
bery incident  to  the  grant  of  franchise  arose.  It  was 
proposed  to  have  one  general  and  uniform  law  for  the 
creation  of  corporations,  which  any  class  of  persons 
might  use  by  complying  with  the  requirements  laid  down. 
In  1793  such  a  general  law,  with  easy  and  simple  require- 
ments, was  passed  by  Pennsylvania  as  to  churches.  Mas- 
sachusetts provided  such  a  law  for  manufacturing  cor- 
porations in  I8O7.  New  York  followed  with  a  similar 
law  in  1811,  and  by  1840  nearly  every  State  had  such  a 
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general  law  for  one  or  all  classes  of  corporations.  In 
1843  the  State  of  Louisiana  put  in  her  constitution  that 
corporations  should  not  be  created  by  special  act,  but 
only  under  general  laws;  the  other  States  have  adopted 
similar  provisions,  so  that  at  present  ahnost  every  State 
has  such  a  provision  in  its  constitution.  It  is  usual  in 
these  provisions  to  resen-e  to  the  State  the  right  to 
amend  or  repeal  any  of  these  grants.* 

3.  By  Implication.  Where  rights  and  powers  are 
granted  to  an  association  of  persons,  and  there  is  no 
mode  by  which  such  rights  and  powers  can  be  enjoyed 
or  exercised  without  acting  as  a  corporation,  such  an  as- 
sociation is,  by  implication  J,  held  to  be  a  corporation  to 
the  extent  necessary  to  make  such  rights  and  powers 
available. 

4.  By  Consolidation.  The  legislature  by  general 
law,  or  special  act,  where  the  State  constitution  does  not 
fc^bid,  may  provide  for  the  formation  of  one  corporation 
out  of  tw^o  or  more  existing  corporations,  and  this  is 
hnown  as  consolidation  or  amalgamation. 

Sec.  1212.  SAME  SUBJECT  — LIMITS  IN 
LEGISLATIVE  AUTHORITY.— The  Hmits  upon 
legislative  authoritj^  are  such  as  arise:    1.  From  the  na- 

*It  has  been  held  that  the  general  laws,  and  articles  of  in- 
corporation adopted  in  pursuance  of  such  general  laws,  con- 
stitute the  charter  of  the  corporation.  Shoe  Mfg.  Co.  v.  Shel- 
don, 44  Neb.  279;  Van  Etten  v.  Eaton,  19  Mich.  187.  Such 
general  laws  passed  by  the  legislatures  in  pursuance  of  consti- 
tutional provisions  are  now  too  well  settled  to  be  attacked  on 
the  ground  of  unconstitutionahty.  Falconer  v.  Campbell,  2 
McLean  (U.  S.)  195;  Bridge  Co.  v.  Wood,  14  Ga.  80, 
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ture  of  legislative  authority.  2.  From  the  nature  of  a 
franchise.  3.  From  constitutional  limitations  or  pro- 
visions. 

1.  From  the  Nature  of  Legislative  Authority,  In 
the  United  States  the  legislatures  are  held  to  have  dele- 
gated authority,  and  not  origmal  authority,  and  this 
delegated  authority  cannot  be  re-delegated  to  others, 
since  it  is  regarded  as  a  discretionary  power,  but  this 
limitation  does  not  prevent  the  passing  of  a  general  law 
providing  for  the  ci-eation  of  corporations  by  complying 
with  the  specific  terms,  and  directing  an  executive  officer 
to  certify  to  the  fact  that  compliance  has  been  made.  A 
real  exception  appears  to  exist,  to  this  rule,  in  that  Con- 
gress has  the  power  to  delegate  to  the  territorial  legisla- 
tures the  power  to  create  corporations. 

2.  From  the  Nature  of  the  Franchise.  It  is  against 
the  liberty  of  the  Common  Law  to  thmst  even  a  benefit 
upon  an  individual  without  his  consent,  so  that  the  State 
is  unable  to  incorporate  into  a  private  corporation  any 
person  who  does  not  consent  to  be  a  member.  But  this 
rule  does  not  apply  to  public  or  municipal  corporations. 

3.  Constitutional  Limitations.  The  constitutional 
limitations  upon  the  power  of  the  State  and  legislatures 
to  create  corporations  are  to  be  found  in  the  federal  con- 
stitution and  the  State  constitutions. 

Sec.  1213.  SAME  SUBJECT  —  FEDERAL 
CONSTITUTIONAL  RESTRICTIONS  ON 
STATE  LEGISLATURES.— There  are  no  express 
limitations  in  the  federal  constitution,  but  there  is  the  im- 
plied limitation  that  no  State  can  create  corporations 
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and  confer  upon  them  such  powers  as  would  prevent  the 
exercise  of  such  exclusive  or  concurrent  power  as  Con- 
gress has  over  the  subject.  And  no  State  can  create  a 
corporation  for  a  purpose  that  is  expressly  or  impliedly 
prohibited  by  the  constitution.  (JNIcCullough  v.  Mary- 
land, 4  Wheat.  316.) 

Sec.  1214.  SAME  SUBJECT— STATE  CON- 
STITUTIONAL LIMITATIONS.— The  most 
usual  constitutional  limitation  is  that  the  legislature  shall 
pass  "no  special  act  creating  corporations,"  or  "confer- 
ring corporate  powers"  and  requiring  that  they  shall 
provide  b)^  general  law  for  the  creation  of  corporations, 
and  that  all  such  laws  shall  be  subject  to  amendment  or 
repeal. 

By  the  weight  of  authority  "creating  corporations" 
and  "conferring  corporate  powers"  are  equivalent  ex- 
pressions, although  some  cases  hold  that  after  a  corpora- 
tion is  once  created  under  a  general  law,  other  or  special 
powers  can  be  conferred  upon  it  by  special  act.*  Such 
provisions  do  not,  however,  prevent  the  classification  of 
corporations  upon  some  reasonable  basis,  and  the  mak- 
ing of  provisions  for  the  creation  of  these  different 
classes,  with  varjdng  powers  and  functions  for  each  class. 

^Southern  Pac.  R.  Co.  v.  Orton,  6  Sawy.  (U.  S.)  157; 
Wiley  V.  Bluffton,  111  Ind.  152;  State  v.  Railroad  Co.,  48  Mo. 
468;  Atty.  Gen.  v.  Ins.  Co.,  82  N.  Y.  172.  Contra,  State  v. 
Cincinnati,  20  Ohio  St.  18;  McGregor  v.  Baylies,  19  Iowa  43. 
The  constitutions  of  Colorado,  Illinois,  and  Nebraska,  expressly 
forbid  acts  extending,  altering,  amending  any  charter  or  fran- 
chise already  in  force,  with  the  exception  of  certain  corporations 
of  a  public  character. 
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A  law  which  relates  to  a  class  of  persons  or  things  is  gen- 
eral; while  a  law  relating  to  particular  persons  or  things 
in  a  class  is  special.  Other  constitutional  provisiions 
sometimes  requu-e  that  no  law  shall  embrace  more  than 
one  subject,  and  this  shall  be  distinctly  set  forth  in  the 
title ;  others  require  the  laws  for  the  creation  of  corpora- 
tions to  receive  a  two-thirds  or  three-fourths  vote  of  the 
legislature. 

Sec.  1215.  SAME  SUBJECT— POWERS  OF 
CONGRESS  TO  CREATE  CORPORATIONS.— 
The  Federal  Constitution  neither  expressly  authorizes 
or  forbids  the  formation  of  corporations,  but  from  the 
time  of  the  report  of  Alexander  Hamilton  uj^on  the  Na- 
tional Bank,  and  the  decision  in  McCullough  v.  Mary- 
land (4  Wheat.  316)  it  has  been  estabhshed  that  Con- 
gress has,  as  incidental  to  its  express  powers,  the  power 
to  create  any  corporation  which  it  deems  necessary  or 
convenient  in  carrying  out  any  of  its  great  substantive 
powers.  It  can  create  a  corporation  as  a  means^  but  not 
as  an  end.  Thus  it  can  create  a  bank,  a  railroad,  bridge, 
turnpike,  telegraph  and  such  like  corporations,  to  be 
located  and  operated  in  any  of  the  States,  either  with 
or  without  the  State's  consent.  Congress  has  now  also 
exercised  this  incidental  power  to  create  a  corporation 
for  building  a  canal  across  the  isthmus  of  Panama.  By 
special  provision,  within  the  territories,  and  the  District 
of  Columbia,  Congress  has  unlimited  power,  and  hence 
unrestricted  power,  the  same  as  legislatures,  to  create 
corporations.     (Thomp.  Corp.,  Sec.  682.) 
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Sec.  1216.  SAME  SUBJECT— POWERS  OF 
TERRITORIAL  LEGISLATURES.— The  power 
to  create  corporations  iiilieres  in  such  bodies,  subject  to 
the  control  of  Congress.  By  act  of  Congress  it  has  been 
provided  that  corporations  can  be  formed  in  the  terri- 
tories only  under  general  laws,  which  are  also  subject  to 
repeal  or  amendment  by  the  territorial  legislature  or  by 
Congress.  When  created,  such  corporations  are  not  af- 
fected by  the  admission  of  the  territory  into  the  Union, 
and  the  adoption  of  a  State  constitution.* 

Sec.  1217.  THE  PROMOTER'S  FUNCTIONS 
—PROMOTERS  DEFINED  AND  CLASSI- 
FIED.— A  promoter  is  a  person,  who,  by  whatever 
name  he  may  be  designated,  sets  the  machinery  in  mo- 
tion, procures  the  subscriptions,  directs  the  end,  looks 
after  the  organization,  prepares  the  prospectus,  and  ne- 
gotiates the  agreements  necessary  to  the  formation  and 
creation  of  a  corporation.  For  convenience,  they  may  be 
classified  as:  1.  Statutory,  which  may  also  be  divided 
into  commissioners  under  special  acts  and  incorporators 
under  general  laws.    2.  Self-constituted. 

1.  Commissioners.  When  corporations  were  formed 
under  special  acts  it  was  customary  to  designate  a  part 
or  all  of  the  applicants,  as  commissioners  to  open  books, 
receive  subscriptions  to  stock,  distribute  the  stock,  call 
a  meeting  for  organiz?ation,  and  superintend  such  meet- 
ing. When  this  preliminary  work  was  accomplished  the 
functions  of  the  commissioners  ceased;   their  functions 


*Vincennes  University  v.  State  of  Indiana,  14  How.  (U.  S.) 
268;  112  U.  S.  414;  Rev.  Stat.  U.  S.  Sec.  1889. 
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were  of  a  public  discretionary  character,  and  they  were 
regarded  as  standing  towards  the  corporation  and  sub- 
scribers as  tiTistees.  They  were  permitted  to  subscribe 
to  the  stock  and  exercise  their  discretion  in  nmaking  allot- 
ments of  shares  when  there  was  an  over  subscription. 

Incorporators.  At  present,  under  general  laws,  a  cer- 
tain number  of  persons  are  required  to  sign  and  file  arti- 
cles of  incorporation ;  these  persons  are  called  incorpora- 
tors or  corporators,  and  are  usually  directed  or  permit- 
ted to  call  for  subscriptions  to  the  stock  of  the  corpora- 
tion to  be  formed,  call  an  organization  meeting  of  sub- 
scribers, act  as  inspectors  of  the  first  election,  and  cer- 
tify who  are  elected,  and  appoint  a  time  and  place  for 
the  first  directors'  meeting.  The  functions  of  incorpora- 
tors are  about  the  same  as  commissioners  under  special 
acts.  They  may,  or  may  not,  subscribe  for  stock.  Their 
functions  cease  as  soon  as  the  organization  is  complete 
and  the  corporation  launched. 

2.  Self -Constituted  Promoters.  It  is  not  onlj^  the 
commissioners  and  incorporators  that  are  permitted  to 
organize  corporations  as  promoters.  Any  one  who  ac- 
tively undertakes  amy  important  step  in  the  creation  of 
a  corporation  is  regarded  as  a  promoter;  thus  a  self- 
appointed  person  may  introduce  the  enterjirise  to  capi- 
tal, indicate  possible  profits  and  secure  the  money  to  fi- 
nance the  corporation.  In  recent  years  the  functions  of 
such  promoters  have  become  important,  especially  in 
consolidating  corporations.  The  steps  usually  taken  by 
them  are:  1.  Securing  options  on  the  stock  or  property 
of  the  association  or  companies  to  be  combined.     2, 
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Financiering  the  new  concern  by  securing  the  money 
necessary  to  complete  the  transaction  and  furnish  work- 
ing capital.     3.  Organize  the  new  company.     As  soon 
as  options  are  obtained,  a  proposition  is  made  to  some 
financial  house  to  underwrite  the  stock, — by  which  is 
meant,  that  the  company  agrees  to  take  it  until  it  can 
be  unloaded  on  the  public, — of  the  new  corporation,  to 
the  extent  necessary  for  completing  the  transaction ;  for 
this  sen^ice  the  underwriters  get  a  handsome  commission 
in  stock  of  the  new  company.     As  soon  as  such  agree- 
ment is  made  the  promoter  secures  the  fewest  possible 
persons  necessary  to  incorporate,  with  the  least  possible 
amount  of   stock,   but  with  authority  to   increase  the 
amount  of  the  stock  to  the  sum  desired.    When  the  small 
amount  of  stock  necessary  to  incorporate  is  subscribed, 
the  corporation  is  organized  and  officers  elected.   These 
then  increase  the  stock  as  desired,  authorize  the  issuing 
of  all  of  it  to  the  promoter,  who,  in  consideration  there- 
for, agrees  to  have  conveyances  of  all  the  property  or 
stock  of  the  corporations,  or  companies  upon  which  he 
holds  options  made  to  the  new  corporation;   these  con- 
veyances are  made,  the  promoter  delivers  the  stock  or 
cash  to  the  old  companies  in  payment,  and  then  after 
paying  the  underwriter  the  allotted  commissions,  usually 
pockets  the  rest  of  the  stock  as  his  charges  for  floating  a 
new  concern  and  assisting  in  watering  its  stock.* 


*The  evil  resulting  from  this  combining  and  consolidation  of 
corporations  is  easily  discernible.  If  a  farmer  wishes  to  sell 
his  farm  or  other  property  he  has  to  take  what  it  will  bring 
from  a  purchaser  who  knows  just  what  he  is  buying;  but  the 
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Sec.  1218.  THE  CORPORATE  CHARTER, 
ITS  GENERAL  NATURE.— The  conception  of  a 
corporation  consists  in  the  offer  and  acceptance  of  a  char- 
ter wherein  are  set  forth  the  terms  and  conditions  upon 
which  the  State  will  permit  individuals  or  associations 
of  individuals  to  exercise  the  franchise  granted  therein. 
It  is  both  a  contract,  resulting  from  the  offer  and  accept- 
ance, or  agreement;  and  a  laio,  conferring  the  powers 
indicated.  As  a  contract  it  is  obligatory,  binding  both 
parties,  and  cannot  be  impaired  by  either  without  the 
consent  of  the  other.  As  a  law  every  person  is  bound 
to  know  its  contents,  under  the  maxim,  that  "ignorance 
of  the  law  excuses  no  one."  If  general,  the  courts  will 
take  judicial  notice  of  it;  if  special,  it  usually  must  be 
pleaded  and  proved.  In  its  first  instance,  however,  the 
charter  or  articles  of  association  is  a  license  for  the  per- 
sons named  therein  to  convert  themselves,  or  other  per- 

system  by  which  corporations  can  issue  stock  without  limit 
against  their  holdings,  regardless  of  their  real  value,  and  put  the 
stock  on  the  public  market,  and  use  a  thousand  and  one  schemes 
to  unload  it  on  an  unsuspecting  public,  is  little  short  of  the 
confidence  man's  scheme.  It  is  advocated  that  publicity  of  their 
affairs  would  remedy  the  evil,  but  if  this  is  the  remedy,  why 
won't  the  same  remedy  apply  to  the  evils  of  gambling  and  the 
like?  The  fact  Is,  that  If  the  state  realizes  the  necessity  of 
guarding  certain  Individuals  from  the  snares  of  others,  more 
ambitious  or  designing,  it  certainly  must  follow  that  it  Is  high 
time  to  take  some  effective  steps  to  curb  the  piratical  acts  of 
trusts,  and  establish  some  safeguards  for  the  people  against  the 
masked  filchers,  whose  proceeds,  swept  up  from  a  single  well- 
managed  combination  amount  to  more  than  the  earnings  of  all 
the  gambling  dens  In  a  year. 
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sons,  into  a  corporation  by  organizing  in  compliance  with 
the  rules  and  regulations  indicated.  As  a  contract,  it  is 
made  up  of  an  offer  by  the  State  and  acceptance  by  the 
corporators,  and  if  not  accepted  the  offer  will  lapse. 

Sec.  1219.  SAME  SUBJECT— OFFER  AND 
ACCEPTANCE.— The  offer  of  a  charter  may  be  made 
by  the  State  to  persons, — as  is  the  case  where  incorpora- 
tion is  by  general  laws; — or  by  persons  to  the  State,  as 
where  sjiecial  agents  secure  the  charters.  Acceptance  is 
necessary  to  the  taking  effect  of  the  offer,  but  it  need  not 
be  formal;  and  can  be  implied  from  acts,  such  as  organiz- 
ing and  acting  under  it.  But  to  be  valid  as  against  the 
State  making  the  offer,  unless  otherwise  expressly  pro- 
vided, the  acceptance  must  be  within  the  State  making  it, 
by  all  to  whom  the  offer  was  made,  and  unconditionally 
according  to  all  its  terms.  Renewals,  extensions,  and 
amendments  must  be  accepted  in  the  same  way.* 

Sec.  1220.  SAME  SUBJECT— WHAT  CON- 
STITUTES THE  CHAPTER.— When  the  charter 
was  obtained  from  the  king,  or  by  special  act  of  the 
legislature,  the  instrument  or  act  comprised  the  char- 
ter, and  set  forth  in  detail  the  name,  powers,  method 
of  acquiring  membership,  management,  and  other  in- 
cidental matters  showing  the  purpose  and  object  of  the 


*Perkins  v.  Sanders,  56  Miss,  733 ;  Atlanta  v.  Gas  Light  Co. 
71  Ga.  106;  Smith  v.  Mining  Co.,  20  Atl.  1032;  State  v.  Daw- 
son, 16  Ind.  40;  Rex.  v.  Westwood,  4  B.  &  C.  781;  Bank  v. 
Dandridge,  12  Wheat.  64;  80  Md.  278;  Com.  v.  Cullen,  13 
Pa.  St.  133;  Owen  v.  Purdy,  12  Ohio  St.  73;  Miller  v.  Ins.  Co., 
92  Tenn.  167. 


so  PRIVATE  CORPORATIONS. 

corporation  and  the  method  of  operating.  When  the 
incorporation  is  under  general  laws,  articles  of  incor- 
poration or  association  are  required  to  be  entered  into 
and  filed  with  some  public  officer;  the  charter  in  such 
cases  consists  of:  1.  The  provisions  of  the  general  law 
enacted  by  the  legislature  for  the  formation  of  corpora- 
tions. 2.  The  articles  of  association  as  filed,  which  must 
be  consistent  with  the  general  law. 

1.  Provisions  of  tlie  General  Law.  The  general  law 
for  the  incorporation  of  private  corporations  enumerates 
the  purpose  or  purposes  for  which  corporations  can  be 
formed,  contains  provisions  or  restrictions  as  to  number 
of  incorporators,  provides  for  a  name,  duration,  amount 
of  stock  or  debt,  location  of  offices,  number  and  qualifi- 
cation of  directors  and  officers,  liability  of  members, 
method  of  voting,  notice  of  meetings,  quorum,  and  the 
like.  And  also  make  provision  as  to  the  contents  of 
the  articles  of  incorporation.  These  provisions  must  be 
comj)lied  with.* 

2.  The  Articles  of  Incorporation.  The  general  laws 
usually  require  that  those  who  wish  to  incorporate,  fre- 
quently not  less  than  five  natural  persons  competent 
to  contract,  shall  enter  into  written  articles  of  incor- 
poration, sign  and  acknowledge  the  same,  as  they  would 
a  deed,  and  file  these  articles  with  some  specified  public 
officer,  who  is  to  record  the  same,  if  it  complies  with  the 
law,  and  furnish  a  certified  copy  thereof  under  the  seal 

*Atty.  Gen.  v.  Hanchett,  42  Mich.  436;  Reed  v.  Railway  Co., 
50  Ind.  342;  State  v.  Relief  Assoc,  29  Ohio  St.  399;  Corey  v. 
Morrill,  61  Vt.  598. 
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of  the  state  to  the  applicants;  this  copy,  so  authenticated, 
is  usually  made  prima  facie  evidence  of  the  existence  of 
the  corporation.  The  general  law  usually  requires  these 
articles  to  set  forth  the  name  of  the  corporation,  its  pur- 
pose, location,  duration,  amount  of  stock,  number  of 
shares,  officers,  directors,  and  in  some  cases  other  matters. 
The  articles  must  then  be  made  to  conform  to  the  re- 
quirements of  the  general  law,  all  inconsistent  provisions 
being  treated  as  surplusage  and  void,  and  usually  can- 
not, even  though  claimed,  secure  any  powers  except  such 
as  are  allowed  by  the  general  law.  In  New  Jersey  and 
Delaware,  however,  all  powers  claimed  by  the  incorpora- 
tors in  their  articles  are  held  to  be  created  unless  forbid- 
den expressly  by  the  general  law.  Under  the  first  gen- 
eral incorporation  law  in  England  for  the  formation  of 
hospitals,  the  corporation  was  created  by  a  deed  of  settle- 
ment, setting  forth  the  organization  in  the  deed  endow- 
ing the  charity.  This  method  is  not  customary  in  this 
country. 

Sec.  1221.  THE  ASSOCIATION— ITS  NE- 
CESSITY AND  NATURE.— It  follows  from  the 
fact  that  corporations  aggregate  being  composed  of  more 
than  one  person,  none  of  whom  are  obliged  to  accept 
membership  in  such  an  organization,  that  sorne  asso- 
ciation or  agreement  of  a  contractual  character  pre- 
cedes, accompanies  or  results  from  the  formation  of  a 
corporation;  this  agreement  between  the  members  need 
not  be,  though  it  usually  is,  a  fonnal  or  written  transac- 
tion, but  sometimes  it  is  very  complex  and  intricate.  In 
its  general  nature  it  is  an  agreement  by  each  associate 
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with  his  fellows,  to  organize  for  the  purpose  contem- 
plated, and  contribute  his  proportion  of  the  funds  agreed 
upon,  the  consideration  for  the  agreement  of  each  being 
the  mutual  promises  of  the  parties.  ( 1  Mor.  Priv.  Corp. 
Sec.  24.)  Other  authorities  claim  that  this  relation  is 
not  so  much  an  agreement  between  the  subscribers  or 
members,  as  it  is  an  agreement  between  each  subscriber 
and  the  corporate  body.     ( Clark  on  Corp.  p.  64.) 

Sec.  1222.  SAME  SUBJECT— FORMS  OF  AS- 
SOCIATION CONTRACTS.— The  contract  of  asso- 
ciation may  take  various  form,  but  for  convenience  these 
may  be  classified  as:  1.  An  exclusive  statutorj^  con- 
tract. 2.  A  common  law  agreement.  These  latter  may 
be:  (a)  An  agreement  to  subscribe  for  stock  in  the 
corporation  to  be  formed,  (b)  An  agreement  subscrib- 
ing for  stock  in  a  corporation  to  be  formed,  or  after  it  is 
formed.  (c)  Subscriptions  to  promoters,  agents,  or 
trustees,  (d)  Underwriting  contracts,  (e)  Applica- 
tion, allotment  and  notice,  (f)  Conditional  subscrip- 
tions. 

1.  Statutory  Contract.  In  some  states  where  the 
statutes  provide  that  articles  of  incorporation  shall  be 
filed,  in  which  shall  be  stated  the  names  of  the  incorpora- 
tors, and  the  number  of  shares  which  each  agrees  to  take, 
all  who  wish  to  become  members  must  subscribe  for  the 
stock  in  the  articles  of  incorporation,  and  no  other  meth- 
od of  subscribing  ^\^11  be  valid.  (16  N.  Y.  451.)  This 
view,  however,  seems  to  be  confined  to  a  few  cases  in 
New  York  and  Missouri,  under  special  statutes,  and  the 
general  rule  in  other  states  is  otherwise. 
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2.  Common  Law  Agreement,  (a)  Agreement  to 
subscribe  for  stock  in  a  corporation  to  be  formed.  This 
contemplates  a  subscription  upon  the  books  of  the  com- 
pany after  they  are  opened,  at  some  time  in  the  future. 
It  does  not  constitute  the  party  so  agreeing  a  member, 
nor  can  the  corporation  enforce  the  subscription.  It  con- 
stitutes an  agreement  between  the  parties  that  they  will 
subscribe  at  some  future  time,  and  until  they  do  so  sub- 
scribe it  is  no  binding  contract  with  the  corporation.* 

(b)  Agreements  subscribing  for  stock  in  a  corpora- 
tion to  be  formed.  This  differs  materially  from  the 
agreement  to  subscribe  just  considered,  yet  there  is 
much  conflict  of  authority  as  to  the  legal  effect  of  such 
an  agreement,  and  four  different  theories  exist:  (i) 
That  it  is  a  mere  offer,  withdrawable  at  any  time  before 
the  corporation  is  organized  and  accepts  the  offer;  that 
death  or  insanity  revokes  it,  and  any  one  may  withdraw 
upon  giving  notice  to  the  person  who  took  the  subscrip- 
tion.!    (ii)    That  it  is  an  offer  until  acted  upon  in  ac- 


*Mor.  Corp.  Sees.  46,  49;  Thrasher  v.  Pike  County  R.  Co., 
25  111.  393,  where  the  contract  was,  "We,  the  undersigned,  agree 
to  subscribe  to  the  stock  of  the  Pike  County  Railroad  the  sums 
set  against  our  names,  when  the  books  may  be  opened  for  sub- 
scription," it  was  held  that  the  corporation  could  not  maintain 
an  action  against  the  signers  for  a  failure  to  subscribe  when 
the  books  opened.  Stowe  v.  Flagg,  72  111.  397;  Mt.  Sterling, 
etc.  V.  Little,  14  Bush.  (Ky.)  429.  This  principle  has  been 
questioned,  and  is  perhaps  modified  to  some  extent.  See,  85  Ky. 
184;  27  Pa.  St.  261. 

fFanning  v.  Insurance  Co.,  37  Ohio  St.  339;  Real  Estate  Co. 
V.  Tower,  156  Mass.  82;  Wallace  v.  Townsend,  43  Ohio  St. 
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cordance  with  the  provisions  and  then  becomes  a  bindhig 
contract.?  (iii)  That  it  is  a  binding  contract  from  the 
time  it  is  made.  §  (iv)  That  it  is  an  offer  to  a  proposed 
corporation  before  its  incorporation  and  acceptance,  but 
a  binding  agreement  between  the  subscribers  from  the 
time  it  is  made.*  The  first  view  probably  has  the  weight 
of  authority.  If  the  subscription  is  made  to  the  stock  of 
a  corporation  already  formed,  which  accepts  the  sub- 
scription, the  contract  is  binding  from  such  acceptance 
by  the  corporation. 

(c)  Subscriptions  to  promoters,  agents  or  trustees. 
When  the  subscription  is  made  to  a  statutory  promoter, 
as  a  commissioner  or  incorporator,  it  is  a  binding  con- 
tract from  the  time  of  making;  if  made  to  a  self-consti- 
tuted trustee,  who  is  to  organize  the  corporation,  and 
deliver  certificates  of  stock  to  the  subscribers,  it  is  a  bind- 
ing contract  between  the  promoter  and  subscriber,  in 
accordance  with  its  terms,  from  the  time  it  is  made;  the 
trustee  has  a  right  to  enforce  it,  if  he  j^erforms  his  part, 
and  when  it  is  delivered  to  the  corporation  and  accepted 
by  it,  the  corporation  can  enforce  it. 

(d)  Underwriting.  Underwriting  contract  is  a  form 
of  subscription  entered  into  before  subscriptions  are 
called  for  from  the  public,  whereby  for  an  agreed  com- 
mission or  profit,  the  underwriter  agrees  to  take  all 

537;  Auburn,  etc.,  Works  v.  Schultz,  143  Pa.  St.  256;  4  Tex. 
Civ.  App.  224;  87  Mich.  182. 

:j:156  Mass.  82;  161  Mass.  10;  140  111.  248;  116  Mass.  471. 

§Minn.  Threshing  Machine  Co.  v.  Davis,  40  Minn.  110;  14 
N.  Y.  336. 

*16  N.  Y.  451 ;  16  Ind.  389;  124  Ind.  401. 
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the  shares  except  those  whicli  the  public  will  subscribe 
for  after  the  books  are  regularly  opened  and  subsxirip- 
tions  solicited. 

(e)  Application,  Allotment  and  Notice.  Under  the 
English  law  an  application  for  shares  is  made  to  the 
promoters,  verj^  similar  to  our  subscriptions  for  stock 
in  a  corporation  to  be  formed.  After  the  subscription 
books  are  closed,  the  promoters  make  allotment  of 
shares  among  those  who  have  subscribed,  either  pro- 
rata, or  in  such  w^ay  as  the  promoters  deem  for  the  best 
interests  of  the  corporation.  After  the  allotment  is 
made  the  subscribers  must  each  be  notified  of  the  niunber 
of  shares  allotted  to  him.  The  contract  is  not  complete 
until  after  the  allotment  and  notice,  prior  to  that  time  it 
is  a  mere  withdraw^able  offer. 

(f)  Conditional  Subscriptions.  Subscriptions  to 
stock  may  be  upon  condition  or  conditions,  w^hich  condi- 
tions may  be:  1.  Express  or  implied.  2.  Precedent  or 
subsequent.  3.  Before  or  after  incorporation.  4.  Or 
the  delivery  of  the  subscription  may  be  conditional. 

Sec.  1223.  SAME  SUBJECT— COXDITIOXAL 
SUBSCRIPTIONS.— 1.  EXPRESS  AND  IM- 
PLIED CONDITIONS.— Express  conditions  may  be 
found  either  in  the  subscription  or  in  the  statutes  re- 
lating to  subscription;  the  former  may  be  of  infinite 
variety,  if  not  inconsistent  w^ith  the  charter.  The  most 
usual  condition  found  in  statutes  is  that  requiring  pay- 
ment of  a  certain  amount  of  subscription  in  cash  at 
the  time  of  making  the  subscription.  When  such  sub- 
scription is  made  before  incorporation  two  views  are 
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taken  as  to  the  necessity  of  payment  under  such  a  statute. 
One  holding  that  it  is  obligatory,  and  failure  to  so  pay 
makes  the  subscription  void;  the  other  holding  that  such 
provision  is  meant  for  the  benefit  of  the  corporation  only, 
and  that  the  corporation  ma}'  waive  it  if  it  chooses.  The 
later  holding  is  supported  by  the  weight  of  authority.* 

The  principal  implied  condition  attaching  to  subscrip- 
tions at  common  law  is  that  no  one  can  be  called  upon  to 
pay  anything  to  the  corporation  for  carrying  on  its  busi- 
ness until  the  whole  amount  of  the  stock  as  agreed  upon 
is  fully  subscribed.  (91  Tenn.  44 ;  88  Mich.  02 ;  74  Wis. 
226.) 

Sec.  1224.  SAME  SUB JECT— COXDITIONAL 
SUBSCRIPTIOXS  PRIOR  TO  INCORPORA- 
TION.— Where  subscriptions  are  necessary  prior  to 
organization,  and  they  are  made  conditionally,  or  upon 
condition,  two  views  are  held  in  regard  to  them:  By 
the  New  York  holdings  they  are  entirely  void,  and  can- 
not be  counted;  while  the  Pennsylvania  rule  is  that  the 
condition  annexed  to  the  subscription  is  void,  and  the 
subscription  absolute  regardless  of  the  condition,  and  to 
be  counted  as  one  of  the  necessary  subscriptions.  When 
such  conditional  subscriptions  are  not  necessary  for  or- 


*"A  conditional  subscription  to  stock  of  a  corporation  is  a 
subscription  to  take  effect  only  on  the  fulfillment  of  a  condition 
precedent.  The  subscriber  does  not  become  a  shareholder,  nor 
liable  on  his  subscription,  until  the  condition  is  substantially 
performed  according  to  its  terms.  When  it  is  so  performed,  the 
subscription  becomes  absolute  and  unconditional."  Clark  on 
Corp.  Sec.  107. 
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ganization,  they  would  probably  be  held  valid  according 
to  their  terms  in  either  state. f 

Sec.  1225.  SAME  SUBJECT— CONDITIONS 
PRECEDENT  AND  SUBSEQUENT.— A  sub- 
scription upon  condition  precedent  is  one  which  requires 
the  condition  to  be  performed,  unless  waived,  before 
the  subscriber  can  become  a  member.  If  such  a  sub- 
scription is  made  after  incorporation  two  theories  pre- 
vail as  to  the  legal  effect  of  it:  1,  That  the  subscription 
is  a  mere  withdraw^able  offer  until  the  condition  is  fully 
performed.  2.  That  it  is  a  binding  contract  from  time 
of  making,  to  await  the  time  of  performance  of  the  con- 
dition, and  the  subscriber  cannot  withdraw  unless  the 
corporation  fails  to  perform.* 

Subscriptions  upon  conditions  subsequent  are  valid, 
and  have  the  effect  to  make  the  subscriber  a  member 
from  the  time  of  acceptance  by  the  corporation.  If  the 
corporation  fails  to  perform  the  condition,  the  subscriber 
cannot  withdraw,  but  has  to  rely  upon  his  action  for  dam- 
ages against  the  corporation  for  its  failure  to  perform 
the  condition.  Courts  will  construe  conditional  subscrip- 
tions to  be  conditions  subsequent  if  possible,  rather  than 
conditions  precedent. 

Sec.  1226.  SAME  SUBJECT— CONDITIONAL 
DELIVERY    OF    SUBSCRIPTION.  — Subscrip- 

fTroy  &  B.  R.  Co.  v.  Tibbltts,  18  Barb.  (N.  Y.)  297;  Caley 
V.  Railroad  Co.,  80  Pa.  St.  363 ;  Boyd  v.  Railway  Co.,  90  Pa. 
St.  169. 

*That  it  is  a  withdrawable  offer,  see  Webb  v.  Railroad  Co., 
77  Md.  92 ;  that  the  subscriber  is  bound  by  it  and  has  to  wait 
performance,  see  Armstrong  v.  Karshner,  47  Ohio  St.  276. 
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tions  absolute  in  form,  ma^^  be  turned  over  to  some  one 
to  be  delivered  to  the  corporation  only  upon  the  happen- 
ing of  some  event;  when  this  delivery  is  made  to  some 
one  unconnected  with  the  corporation  it  does  not  become 
effective  until  delivery  to,  and  acceptance  by  the  corpora- 
tion; if  delivered  to  an  agent  of  the  corporation  one  line 
of  authorities  holds  that  the  legal  effect  is  the  same  as  if 
delivered  to  some  outside  party,  while  another  line  of 
authorities  holds  that  it  becomes  absolute  at  once,  and 
the  condition  is  waived,  on  the  ground  that  there  can  be 
no  delivery  in  escrow  to  the  other  party  or  his  agent.  (40 
Minn.  110.) 

Sec.  1227.  SAME  SUBJECT— FRAUD  AND 
MISTAKE  AS  AFFECTING  SUBSCRIP- 
TIONS.— Fraud  and  mistake  vitiate  any  subscription 
into  which  they  enter,  in  the  same  way,  and  to  the  same 
extent  as  in  any  other  contract,  and  make  it  voidable  at 
the  option  of  the  subscriber.  He  must,  however,  be  dili- 
gent in  discovering  the  fraud  or  mistake,  and  prompt 
in  repudiating  the  subscription  after  ascertaining  the 
fact.  The  English,  and  some  American  cases  hold  that 
even  if  the  subscriber  has  acted  with  due  diligence,  he 
cannot  repudiate  the  subscription  after  insolvency  of  the 
corporation,  and  the  rights  of  creditors  have  intervened; 
other  authorities  hold  that  he  can  if  he  is  not  guilty  of 
laches.* 


*Fcar  V.  Bartlett,  81  Md.  435;  Ramsey  v.  Mfg.  Co.,  116  Mo. 
313;  Walker  v.  Railroad  Co.,  34  Miss.  245.  That  the  fraud 
cannot  be  set  up  after  insolvency,  see  Turner  v.  Ins.  Co.,  65 
Ga.  649;  Ashley's  case,  L.  R.  9  Eq.  263;  91  U.  S.  45. 

Mistake  renders  a  contract  absolutely  void,  but  there  are  very 
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Sec.  1228.  SAME  SUBJECT  — PARTI  E  S 
THAT  MAY  SUBSCRIBE.— The  general  rule  is 
that  subscribers  must  be  persons  capable  of  contracting 
so  far  as  all  subscriptions  necessary  for  organization  are 
concerned.  An  infant  may  subscribe,  but  if  he  does  so 
he  may  repudiate  the  subscrij^tion  as  in  other  contracts. 
At  common  law,  the  subscriptioii  of  a  married  woman 
was  said  to  be  void,  but  under  statutes  in  most  states  her 
subscription  is  now  valid.  An  alien  friend,  or  non-resi- 
dent, or  person  of  any  nationality  or  vocation  may  sub- 
scribe. Neither  private  nor  public  corporations  can  sub- 
scribe for  shares  miless  specially  authorized.  It  is  held 
that  in  the  absence  of  constitutional  provisions  forbid- 
ding, the  state  or  nation,  by  legislative  permission,  may 
subscribe  for  stock. 

Sec.  1229.  ORGANIZATION— IN  GENERAL. 
— Under  a  charter  granted  from  the  king,  or  special  act 
of  the  legislature,  or  by  deed  of  settlement,  the  organiza- 
tion was  distinctly  set  forth  in  the  instrument  itself,  and 
usually  the  persons  who  were  to  act  as  first  officers  were 
therein  designated,  methods  of  continuing  the  succession 
were  also  specifically  provided.  Under  general  incor- 
poration laws  it  is  usual  for  the  corporation  to  be  com- 

few  cases  where  it  can  be  set  up  to  defeat  a  subscription,  and 
perhaps  the  only  one  is  where  the  mistake  is  as  to  the  nature  of 
the  transaction,  and  was  induced  by  the  deceit  or  fault  of  the 
corporation  or  some  third  person,  and  was  such  as  ordinary  dili- 
gence could  not  guard  against.  Mistake  as  to  the  advantages  to 
be  gained  by  the  incorporation  cannot  be  set  up  to  defeat  a 
subscription;  neither  can  a  mistake  of  law.  (Salem,  etc.,  v. 
Ropes,  9  Pick.  187;  1  Mor.  Corp.  Sec.  97.) 
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pleted  before  the  articles  of  incorporation  are  filed,  by 
electing  the  proper  officers  and  agents,  who  make  certifi- 
cate of  the  fact  that  the  articles  are  filed  with  the  public 
officer,  usually  the  secretary  of  state.  In  other  cases 
after  the  subscriptions  have  been  received,  the  incorpora- 
tors call  the  subscribers  together  and  they  elect  officers, 
adopt  by-laws  and  take  the  other  initial  steps  to  start 
the  corporate  machinery.  In  some  states  more  formal 
proceedings  are  essential,  such  as  having  a  hearing  be- 
fore a  court  or  commission  established  for  the  purpose. 

Sec.  1230.  SAME  SUBJECT— PROOF  OF 
ORGANIZATION.— Usually,  under  general  laws,  a 
certified  copy  of  the  articles  of  association  filed  with  the 
secretary  of  state,  duly  certified  by  him  under  the  great 
seal  of  the  state,  is  prima  facie  evidence  of  the  existence 
of  the  corporation;  but  it  is  not  usually  conclusive,  and 
the  fact  of  organization  may  be  inquired  into.  Where 
the  incorporation  is  by  special  Act,  the  Act  itself,  or  an 
exemplified  copy,  with  evidence  of  user  was  sufficient  to 
establish  the  fact  of  corporate  existence.  So  general 
reputation  has  been  held  to  be  sufficient. 

Sec.  1231.  SAME  SUBJECT— CO^MMENCE- 
MENT  OF  CORPORATE  EXISTENCE.— As  to 
the  exact  time  of  corporate  birth  there  are  divergent 
views,  based  largely  upon  peculiar  provisions  of  the 
various  statutes.  These  are:  1.  There  is  no  corporate 
life  until  organization  is  complete.  2.  Corporate  life 
begins  as  soon  as  proper  articles  of  incorporation  are 
filed  with  the  prescribed  officer,  regardless  of  stock  sub- 
scription or  organization.    3.  Only  a  qualified  corporate 
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existence  begins  when  the  articles  are  filed,  and  adult,  or 
perfect  corporate  capacity,  is  not  acquired  until  the  stock 
is  subscribed  for  as  required.  4.  Corporate  life  begins 
as  soon  as  articles  are  filed,  but  until  the  stock  is  divided 
into  shares,  the  incorporators  are  tenants  in  common  of 
the  proposed  capital.  5.  Under  special  acts  the  statute 
may  make  those  named  therein,  ipso  facto  et  eo  instante 
a  corporation,  without  further  act  upon  their  part. 

Sec.  1232.  SAME  SUBJECT  — CONDITION 
OF  DE  JURE  EXISTENCE.— A  substantial,  but 
not  necessarily  literal,  compliance  with  all  the  mandatory 
conditions  of  the  general  law,  is  essential  to  de  jure  cor- 
porate existence,  that  is,  to  constitute  an  organization  or 
incorporation  which  will  prevail  against  even  the  direct 
assault  of  the  state  by  quo  warranto  proceedings. 

The  implied  condition  that  there  must  be  good  faith 
in  seeking  corporate  powers  is  mandatory.  The  express 
mandatory  conditions  are:  1.  That  there  shall  be  a 
certain  number  of  incorporators.  2.  Written  articles  of 
agreement  or  incorporation.  3.  Usually  requiring  the 
names  and  residences  of  the  subscribers  to  the  stock. 
4.  The  naming  of  the  place  of  business.  5.  The  purpose 
or  purposes  of  the  corporation  is  usually  required  to  be 
stated.  6.  That  the  articles  of  association  be  sub- 
scribed. 7.  Acknowledged.  8.  Filed  as  required  by 
law;  all  of  these  things  have  been  held  to  be  matters  of 
which  the  state  may  complain  if  not  substantially  fol- 
lowed by  the  incorporators. 

Sec.  1233.  SAME  SUBJECT— CONDITIONS 
OF   DE  FACTO  EXISTENCE.— Something  less 
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than  a  substantial  compliance  with  all  mandatory  pro- 
visions will  suffice  for  the  de  facto  existence  of  a  corpora- 
tion, that  is,  for  an  existence  that  is  valid  as  against  any 
one  except  the  state.  The  conditions  for  de  facto  exist- 
ence may  be  stated  to  be :  a  valid  law  under  which  such 
a  corporation  could  be  formed;  a  bona- fide  attempt  to 
organize  under  the  law;  an  apparent  compliance  there- 
with; and  corporate  user.  Where  these  things  have  oc- 
curred, by  the  weight  of  authority,  no  one  but  the  state 
can  successfully  question  the  validity  of  the  corporate 
existence. 

Sec.  1234.  SAME  SUBJECT— CONDITIONS 
OF  EXISTENCE  BY  ESTOPPEL.— All  persons 
who  have  acted  as  if  a  corporation  was  in  existence,  and 
in  such  a  manner  as  to  recognize  its  existence,  and  whom 
it  would  be  equitable  to  hold  to  such  recognition,  and 
inequitable  not  to  do  so— will  be  estopped  from  denying 
the  corporate  existence,  even  though,  as  a  matter  of  fact, 
it  is  neither  a  de  jure  or  a  de  facto  corporation.  This  is 
the  rule  established  by  the  weight  of  authority,  though 
there  are  many  cases  to  the  contrary.  Another  view  is 
that  there  can  be  no  estoppel  upon  a  matter  of  law,  and 
hence  if  there  is  no  law,  or  an  unconstitutional  law  for 
the  corporation,  there  can  be  no  corporate  existence  by 
estoppel.  Still  another  view  is  that  it  is  against  public 
policy  to  allow  persons  to  claim  corporate  existence,  un- 
less they  have  substantially  complied  with  a  valid  law, 
and  therefore  refuse  to  recognize  the  existence  of  a  cor- 
poration by  estoppel. 
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Sec.  1235.  SAME  SUBJECT— WHAT  PAR- 
TIES WILL  BE  ESTOPPED?— Where  the  exist- 
ence of  a  corporation  by  estoppel  is  recognized,  the  parties 
who  will  be  estopped  to  deny  its  existence  are:  1.  The 
pretended  corporation  itself.  2.  Those  who  act  as,  or 
claim  to  be,  members,  either  among  themselves,  or  in  re- 
gard to  their  liability  upon  their  subscriptions,  or  statu- 
tory liability  to  corporate  creditors.  3.  The  promoters 
and  officers  of  the  apparent  corporation.  4.  Persons  who 
have  dealt  with  the  apparent  corporation  in  such  a  way 
as  to  recognize  it  to  be  such,  either  when  they  seek  to 
avoid  their  liability  to  it,  or  to  hold  its  members  liable  as 
partners.  5.  Persons  who  have  injured  such  corporation 
by  their  torts  or  crimes,  when  called  to  account  by  it.* 

Sec.  1236.  SAME  SUBJECT— EFFECT  OF 
FAILURE  TO  COMPLY  WITH  CONDITIONS. 
— ^The  state  may  oust  any  corporation  for  failure  to  sub- 
stantially comply  with  any  mandatory  condition  by  quo 
warranto  proceedings.  And  if  there  is  neither  sufficient 
compliance  on  the  part  of  the  apparent  corporation  to 
form  a  de  jure  nor  a  de  facto  existence,  any  one  not  es- 
topped for  other  reasons,  can  attack  the  validity  of  the 

*Scheufler  v.  Grand  Lodge,  45  Minn.  256,  47  N.  W.  799 
Ferine  v.  Grand  Lodge,  48  Minn.  82 ;  Callender  v.  Railroad  Co. 
11  Ohio  St.  516;  Fitzpatrick  v.  Rutter,  160  111.  282;  Bon,  etc. 
Co.  V.  Ins.  Co.,  34  W.  Va.  764;  Wadesboro  Cotton  M.  Co.  v 
Burns,  114  N.  C.  353;  Aultman  v.  Waddle,  40  Kans.  195 
Chubb  V.  Upton,  95  U.  S.  665 ;  Eaton  v.  Aspinwall,  19  N.  Y 
119;  Ins.  Co.  V.  Sherwood,  72  Mo.  461;  Bushnell  v.  Machine 
Co.,  138  111.  67;  Bank  v.  Pfeiffer,  108  N.  Y.  242;  Hassinger 
V.  Ammon,  160  Pa.  St.  245, 
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pretended  corporate  existence  in  any  proceeding  in  which 
it  is  of  any  importance  to  such  person  to  have  it  deter- 
mined. If  there  is  a  de  facto  existence,  except  as  against 
the  state,  the  powers,  rights,  duties  and  liabihties  of  the 
corporation  and  its  members  are  the  same  as  if  de  jure. 
So,  where  theie  is  neither  de  jure  or  de  facto  existence, 
as  to  any  one  otherwise  estopped  by  his  own  acts  from 
denying  it,  the  apparent  corporation  is  to  such  person 
as  it  would  be  if  it  had  a  de  jure  existence.  While  to  one 
not  so  estopped,  the  members,  if  it  is  a  business  corpora- 
tion, may  be  treated  as  partners,  or  at  least  hold  them 
liable  as  members  of  an  unincorporated  association.* 

*Atty.  Gen.  v.  Hanchctt,  42  Mich.  436 ;  State  v.  Relief  As- 
soc, 29  Ohio  St.  399;  People  v.  Self  ridge,  52  Cal.  331 ;  North 
V.  State,  107  Ind.  356;  97  Ind.  365;  16  Ind.  275;  26  N.  Y.  75; 
People  V.  Board,  111  111.  171;  Pape  v.  Bank,  20  Kan.  440; 
Bank  v.  McDonald,  130  Mass.  264. 


CHAPTER  III. 

THE  BODY  CORPORATE. 

Sec.  1237.  MEMBERS  — THEIR  NECES- 
SITY.— In  a  corporation  aggregate  there  must  be 
members,  otherwise,  the  corj)oration  cannot  exist.  If  it  is 
a  non-stock  company  the  death  of  all  the  members  termi- 
nates its  existence,  while  if  it  is  a  stock  company,  the 
representatives  of  deceased  members  who  succeed  to  the 
shares  become  members,  and  consequently  the  corpora- 
tion is  perpetually  renewed,  or  has  the  faculty  of  "per- 
petual succession."*  A  practice  has  grown  up  whereby 
a  corporation  purchases  and  retires  its  own  shares  of 
stock.  When  that  is  done  to  the  extent  that  all  the  shares 
are  retired  it  would  seem  that  the  corporation  having  no 
stock,  and  hence  no  members,  would  be  dissolved;  but 
no  case  has  yet  been  decided  in  this  regard. 

Sec.  1238.  SAME  SUBJECT— ACQUISITION 
OF  MEMBERSHIP.— Membership  in  non-stock  com- 
panies is  obtained  by  complying  with  the  conditions  set 
forth  in  the  constitution  and  by-laws.    In  stock  corpora- 

*By  reason  of  this  faculty  corporations  are  called  "immor- 
tal," but  their  immortality  is  thus  limited;  usually  they  are 
limited  by  the  act  creating  them  to  a  certain  term  of  years,  and 
when  this  is  not  the  case  they  may  forfeit  their  right  to  exist- 
ence and  be  dissolved  by  the  state,  and  the  term  therefore  does 
not  mean  that  the  corporation  may  continue  forever,  but  that  it 
may,  unless  voluntarily  surrendered. 

45 
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tions  membership  is  acquired  through  ownership  of 
stock,  and  this  may  be:  1.  By  subscription  to  the  stock 
and  acceptance  by  the  corporation.  2.  By  a  completed 
transfer  of  shares.  3.  By  estoppel  in  some  cases,  as  by 
acting  as  a  member  without  having  in  fact  subscribed. 

Sec.  1239.  INTEGRAL  PARTS.— In  some  cases 
a  corporation  is  composed  of  two  groups  of  individuals 
in  such  a  way  that  the  continuance  of  both  is  essential 
to  the  continued  corporate  existence.  In  such  a  case,  if 
from  any  cause,  all  of  one  group  should  die,  and  there 
was  no  method  of  supplying  their  place,  the  corporation 
would  necessarily  be  dissolved.  It  was  once  contended 
that  the  directors  were  such  an  integral  part,  but  the 
cases  have  held  otherwise.  It  is  not  usual  to  find  a  cor- 
poration so  created. 

Sec.  1240.  ORGANS  OF  ACTION.— Since  a  cor- 
poration is  an  artificial  entity,  it  can  act  only  through 
its  representatives.  These  are:  1.  The  majority  of  a 
quorum  of  corporate  members  duly  assembled  in  cor- 
porate meeting.  2.  A  majority  of  directors  duly  as- 
sembled in  directors'  meeting.  3.  Officers  of  the  cor- 
poration, who  are  considered  parts  of  the  organization; 
or  agents,  who  are  not  part  of  the  organization,  but  who 
represent  it  as  any  agent  represents  his  principal.  5. 
Servants,  who  do  not  represent  the  corporation,  but  sim- 
ply work  for  it. 

Sec.  1241.  SAME  SUBJECT— QUALIFICA- 
TION OF  AGENTS  AND  OFFICERS.— Unless 
the  state  statute  or  charter  prevents,  a  corporation  may 
select  any  person  it  pleases  to  be  its  officers,  agents  or 
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servants.  But  it  is  usual  to  require  directors  to  be  share- 
holders, and  in  some  states  they  are  required  to  be  citi- 
zens of  the  United  States. 

Sec.  1242.  SAME  SUBJECT— FUNCTIONS 
OF  SHAREHOLDERS  AND  DIRECTORS.— 
Shareholders  in  a  corporation  wield  extraordinary  and 
unusual  power,  such  as  electing  directors,  accepting  and 
rejecting  amendments,  increasing  and  reducing  capital 
stock,  making  by-laws,  admitting  members,  and  under 
some  cuTumstances  removing  officers,  restraining  ultra 
vires  transactions,  disposing  of  corporate  property, 
winding  up  corporate  business,  and  surrendering  corpo- 
rate franchises. 

The  directors  control  the  ordinaiy  business  affairs  of 
the  corporation,  such  as  the  policy  of  its  affairs,  its  en- 
tering into  contract,  selecting  inferior  officers,  fixing 
their  compensation,  directing  their  action,  etc.  Within 
this  scope  of  their  authority,  if  they  act  in  good  faith,  the 
stocldiolders  cannot  dictate  to  them  or  control  their  acts 
in  any  particular.  If  the  directors  keep  within  their 
authority  the  stockholders  must  wait  until  it  is  time  for 
a  new  election  and  then  select  such  directors  as  will  shape 
the  policy  and  management  of  the  corporation  in  ac- 
cordance with  their  wishes. 

Sec.  1243.  SAME  SUBJECT— FUNCTIONS 
OF  THE  OTHER  OFFICERS.— The  President, 
merely  as  president,  presides  over  corporate  meetings 
and  has  no  greater  power  in  managing  the  corporate 
business  than  any  other  shareholder,  but  by  statute,  or 
charter  or  by-law,  or  by  a  course  of  action  acquiesced  in 
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by  all,  lie  is  usually  given  the  power  to  represent  the 
corporation  in  most  of  its  ordinary  business  transactions. 
He  usually  executes  conveyances,  signs  contracts  and 
certificates  of  stock. 

The  Vice  President  performs  tlie  duties  of  the  presi- 
dent when  the  president  is  unable  to  do  so. 

The  Secretary  keeps  the  minutes,  records  of  corporate 
meetings,  and  has  no  othej'  duties  unless  others  are  spe- 
cially conferred  upon  him.  He  is  usually  made  the  cus- 
todian of  the  corporate  seal,  and  required  to  affix  and 
attest  it  to  all  documents  executed  by  the  corporation. 
He  frequently  is  allowed  to  issue  shares,  and  is  made 
the  transfer  agent  of  the  corporation. 

The  Treasurer  is  custodian  of  the  corporate  funds,  and 
has  power  to  endorse  checks  for  collection  for  the  cor- 
poration. ITe  is  sometimes  said  to  have  implied  author- 
ity to  draw  checks  or  bills  of  exchange,  or  sign  promis- 
sory notes  for  money  boiTOwed  by  the  corporation,  but 
it  is  questionable  if  he  can  do  so  without  special  authority. 

Sec.  1244.  INTERNAL  RELATIONS  OF  THE 
CORPORATION  ARISING  FROM  THE  CON- 
TRACTS CONTAINED  IN  OR  RESULTING 
FROM  THE  CHARTER.— In  1769  the  king  of 
England  incorporated  twelve  persons  under  the  name  of 
Trustees  of  Dartmouth  College,  and  granted  to  them 
and  their  successors  the  usual  corporate  powers,  and  also 
the  power  to  fill  up  any  vacancies  which  might  happen  in 
their  own  body.  In  1816,  the  legislature  of  the  state  of 
New  Hampshire  attempted  to  amend  this  charter  by 
increasing  the  number  of  trustees  to  twenty-one,  the  nine 
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additional  members  to  be  appointed  by  the  Governor, 
and  also  by  putting  over  the  trustees  a  board  of  overseers 
with  power  to  inspect  and  control  the  most  important 
acts  of  the  trustees.  The  corporation  refused  to  accept 
the  amendment,  and  the  case  which  resulted  was  carried 
to  the  Supreme  Court  of  the  United  States,  where  it  was 
held  that  the  charter  constituted  a  contract  between  the 
king  (originally) ,  and  after  the  Revolution,  between  the 
state  of  New  Hampshire  and  the  corporation,  which  con- 
tract was  of  the  same  nature  as  any  contract,  the  obliga- 
tion of  which  could  not  be  impaired  by  the  state  of  New 
Hampshire  without  violating  the  federal  constitution  in 
the  provision  declaring  that  "no  state  shall  pass  any  law 
impairing  the  obligation  of  contracts."  From  this  case. 
Trustees  of  Dartmouth  College  v.  Woodward,  has 
sprung  up  a  great  body  of  corporation  law,  involving 
many  far-reaching  and  important  principles.  Thus, 
resulting  from  this  case  it  has  been  held  that  in  the  for- 
mation of  a  corporation  the  following  contracts  are 
created:  1.  A  contract  between  the  state  and  the  cor- 
poration. 2.  A  contract  between  the  state  and  corporate 
creditors;  and  between  stockliolders  and  corporate  cred- 
itors, where  special  statutory  liability  of  stocldiolders  is 
provided.  3.  A  contract  between  the  state  and  the  cor- 
porators or  members.  4.  A  contract  between  the  cor- 
poration and  the  members,  or  among  the  members  them- 
selves as  to  the  amount  to  be  contributed,  or  that  sub- 
scriptions are  made  in  good  faith.  All  these  contracts, 
whether  express  or  implied,  are  protected  by  the  consti- 
tutional provision  just  referred  to. 
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Sec.  1245.  CORPORATE  FUNDS,  THEIR 
GENERAL  PURPOSE  AND  DESIGNATION. 

— In  every  case  of  incorporation  for  business  purposes 
there  is  a  dedication  of  certain  funds  by  the  implied  and 
express  consent  of  the  state  and  corporators  to  the  at- 
tainment of  certain  purposes  in  a  certain  way.  Because 
the  state  believes  the  purpose  or  purposes  desirable  it 
authorizes  and  sanctions  the  peculiar  method  of  manag- 
ing the  business ;  because  the  corporators  deem  the  meth- 
od necessary  or  advantageous  and  the  purpose  profitable, 
they  contribute  the  funds  to  establish  the  enterprise.  The 
peculiar  method  consists  in  the  state  authorizing  a 
changing  body  of  persons,  through  a  specified  form  of 
organization  and  under  a  designated  name,  to  act  and  be 
considered  as  one  person,  or  entity,  in  whom  is  vested 
the  funds,  and  upon  whom  is  placed  the  duty  of  apply- 
ing them  to  the  purposes  named.  These  fmids  of  the 
corporation  are  designated  its  capital,  or  capital  stock. 

Sec.  1246.  SAME  SUB JECT— CAPITAL  AND 
CAPITAL  STOCK.— There  is  much  confusion  in  the 
use  of  these  terms.  By  the  best  usage  it  may  be  said 
that  the  capital  of  a  corporation  is  the  whole  amount 
of  its  property  of  whatever  kind ;  and  that  capital  stock 
is  the  amount  which  it  has,  or  is  authorized  to  obtain  by 
way  of  subscription.  This  latter  is  the  sum  fixed  by  the 
corporate  charter  as  the  amount  paid  in,  or  to  be  paid  in 
by  the  subscribers  for  the  prosecution  of  the  business  and 
for  the  benefit  of  corporate  creditors. 

Sec.  1247.  SAME  SUBJECT— PURPOSE  OF 
CAPITAL  STOCK.— The  chief  purpose  of  requiring 
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a  fixed  capital  stock  arises  from  the  fact  that  so  long 
as  a  corporation  acts  within  the  scope  of  its  corporate 
powers  it  does  not  cast  any  liability  upon  its  officers,  or 
anyone  else,  since  it  alone  becomes  responsible  for  its 
acts.  So  that  the  purpose  or  policy  of  requiring  a  capi- 
tal stock,  is  to  be  security  and  indemnity  for  persons  who 
become  its  creditors.*  The  state  confers  upon  the  incor- 
porators privileges,  as  a  franchise,  or  right  to  make  con- 
tracts in  an  artificial  name  without  fastening  liability  on 
any  natural  person,  and  it  exacts  from  them,  as  a  condi- 
tion on  which  it  grants  this  franchise,  that  they  place  a 
capital  stock  in  safe  pledge  for  the  security  of  their  cred- 
itors. This  is  a  permanent  investment  with  no  power  in 
a  shareholder  to  withdraw  it  until  the  corporation  is 
wound  up  and  all  its  debts  paid,  and  with  no  power  in 
the  managing  board  to  permit  it  to  be  withdrawn  at  the 
expense  of  creditors.  It  is  looked  upon  as  a  trust  fund 
for  the  benefit  of  the  corporation  and  the  protection  of 
corporate  interests.f 

*In  a  few  states  in  addition  to  the  capital  stock  the  share- 
holders or  members  are  made  liable  to  corporate  creditors  in  an 
amount  equal  to  the  capital  stock  which  each  holds,  constituting 
what  is  called  the  double  liability  of  stockholders.  It  is  to  be 
lamented  that  many  states,  including  Ohio,  have  seen  fit  to 
change  this  double  liability  and  establish  the  single  security  of 
the  capital  stock  of  the  corporation,  which  so  often  proves  no 
security  whatever,  as  the  incorporators  if  at  all  shrewd  usually 
manage,  by  mortgaging  the  corporate  property,  and  by  selling 
watered  stock,  to  get  out  of  the  concern  far  more  than  they  ever 
put  Into  It. 

fThis  is  the  theory  of  the  law,  and  sounds  all  right  but  how 
is  it  In  practice.''     Does  the  capital  stock  protect  creditors?     Is 
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Sec.  1248.  SAME  SUBJECT  — CAPITAL 
STOCK  AND  SHARES  OF  STOCK  DISTIN- 
GUISHED.— ^Capital  stock  and  shares  of  stock  are  to 
be  distinguished,  as  they  are  different  things.  The  cap- 
ital is  the  money  or  property  or  both  of  the  corporation. 
The  shareholders'  shares  are  representative  of  the  capi- 
tal, the  surplus,  the  franchises,  and  the  good  will  of  the 
concern.  The  cai)ital  stock  of  the  company  is  owned  and 
held  by  the  company  in  its  corporate  capacity  and  char- 
acter; while  the  capital  stock  of  the  shareholders  is  owned 
by  them  as  individuals  in  varying  proportions  according 
to  their  subscriptions  or  purchases — that  is,  the  one  is 
regarded  as  belonging  to  the  corporation,  the  other  to 
the  corporators  or  members.  While  the  nominal  or  par 
value  of  the  capital  stock  and  the  share  stock  are  the 
same,  the  actual  value  is  often  widely  different.  The 
capital  stock  and  surplus  differ  also.    Neither  the  capital 


it  held  as  a  trust  fund  for  the  benefit  of  those  dealing  with  the 
corporation?  And,  if  so,  how  is  it  that  so  many  corporations 
so  easily  escape  all  responsibility  for  their  obligation?  Every 
day,  almost,  some  favored  institution,  to  whom  the  state  or 
nation  has  given  a  most  valuable  franchise  to  operate  a  bank  or 
business  without  individual  liability,  and  which  ought  to  be 
compelled  to  safeguard  its  patrons,  fails,  and  it  is  found  that 
there  is  absolutely  no  redress  for  those  who  have  been  the  victims 
of  misplaced  confidence.  It  is  to  be  hoped  that  the  sovereign 
people  who  stand  back  of  the  state  and  legislature  will  soon 
demand  of  these  favored  institutions  some  adequate  security, 
whether  by  double  stockholders'  liability,  insurance,  bondsmen  or 
a  competent  system  of  government  inspection  and  supervision, 
that  the  law  may  be  vindicated  and  business  be  placed  upon  a 
sound  footing. 
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or  capital  stock  can  be  divided  or  distributed,  but  the 
sui'plus  may  be.  So  that  it  may  be  said  that  the  property 
of  a  corporation  consists  in  three  things,  its  capital  stock, 
its  surplus  and  its  franchise,  and  these  three  things,  dis- 
tinct in  the  ownership  of  the  company,  are  united  in  the 
ownership  of  the  shareholders.* 


*The  capital  stock  of  a  corporation  is  the  amount  in  money 
or  property  subscribed  and  paid  in,  or  secured  to  be  paid  in,  by 
the  shareholders,  and  always  remains  the  same  unless  changed  by 
legislative  authority.  Although  sometimes  confused  with  the 
term  "capital,"  it  is  not  the  same  thing,  importing  not  the  value 
of  the  property  of  the  company,  but  simply  the  amount  of 
capital  prescribed  to  be  contributed  at  the  outset  by  the  stock- 
holders for  the  purposes  of  the  corporation.  (State  v.  Fire 
Assoc,  23  N.  J.  Law   195.) 

The  capital  of  a  corporation  includes  all  the  property  of  a 
corporation,  and  may  therefore  be  of  greater  value  than  the 
capital  stock. 

Shares  of  stock  are  said  to  be  "intangible,  and  rest  in  abstract 
legal  contemplation."  (Burrall  v.  Railroad  Co.,  75  N.  Y.  211, 
217.)  While  they  are  said  to  be  owned  by  the  individuals  as 
such,  it  means  only  that  the  owner  of  the  shares  has  a  right 
through  their  ownership  to  share  in  the  profits  of  the  corpora- 
tion, and  in  its  property  after  dissolution  and  payment  of  debts, 
in  proportion  as  the  number  of  his  shares  is  to  the  whole  number 
of  shares  comprising  the  capital  stock.  Burrall  v.  Railroad  Co., 
supra.  The  shares  of  stock  are  not  a  chattel  interest,  and  the 
holders  do  not  own  the  property  of  the  corporation;  they  are 
in  the  nature  of  a  chose  in  action,  or  claim  against  the  corporate 
property  after  dissolution  and  the  satisfaction  of  liabihties. 
They  are  personal  property,  regardless  of  the  fact  that  the  cor- 
poration property  is  all  or  chiefly  real  estate.  On  the  death  of 
the  shareholder  the  shares  are  to  be  distributed  as  personal  prop- 
erty.    Fisher  v.  Pank,  5  Gray  373;  Slaymaker  v.  Bank,  10  Pa. 
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Sec.  1249.  SAME  SUBJECT  — KINDS  OF 
SHARES. — Shares  of  stock  are  of  various  kinds,  such 
as  common,  preferred,  guaranteed,  interest-hearing, 
special,  treasury,  deferred,  founder's  shares,  watered, 
fictitious  and  spurious.  These  will  be  briefly  explained. 

Common  Stock.  Shares  of  common  stock  entitle 
their  owners  to  an  equal  proportional  participation  in 
the  management,  profits,  and  surplus  or  assets  in  case 
of  dissolution. 

Preferred  Stock.  Preferred  shares  entitle  the  owners 
to  some  preference  in  the  distribution  of  profits,  or  of 
assets,  over  the  owners  of  the  common  stock.  Such 
shares  may  be  either  cumulative  or  non-cumulative  as 
to  23rofits  up  to  a  certain  fixed  amount;  if  cumulative, 
a  deficiency  in  paying  the  profits  for  any  one  year  must 
be  made  up  out  of  the  profits  of  succeeding  years  before 
common  stock  is  entitled  to  receive  profits.  In  the  ab- 
sence of  preferred  stock  being  expressly  made  cumula- 
tive, it  will  still  be  held  to  be  so.  Preferred  shareholders 
have  a  right  to  participate  in  the  management  and  are 
subject  to  liabilities  as  other  shareholders. 

Guaranteed  Stock.  Guaranteed  shares  in  the  United 
States,  now  mean  substantially  the  same  as  cumulative 
preferred  shares. 

Interest  Bearing  Stock.  Interest  bearing  shares  are 
such  as  bear  interest  upon  all  simis  paid  in  until  the  cor- 
poration is  completed  and  profits  earned  out  of  which 


St.  373;  Humble  v.  Mitchell,  11  Ad.  &  E.  205;  Boardman  v. 
Cutter,  128  Mass.  388. 
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to  pay  dividends.  Such  pajnnent,  however,  is  held  to  be 
illegal  as  against  creditors  who  might  be  injured  thereby. 

Special  Stock.  This  is  a  peculiar  kind  of  stock  pro- 
vided by  law  in  Massachusetts,  and  limited  to  two-fifths 
of  the  actual  amount  of  capital  of  the  corporation,  sub- 
ject to  redemption  at  a  certain  time,  and  drawing  inter- 
est at  a  fixed  rate,  and  without  liability  of  the  holder 
beyond  the  amount  subscribed. 

Treasury  Stock.  By  treasury  stock  is  meant  that 
part  of  the  authorized  capital  left  in  the  possession  of 
the  corporation,  to  be  issued  in  the  future  by  the  cor- 
poration, or  upon  further  subscription.  The  term  is  also 
used  to  designate  stock  that  has  once  been  issued  but 
surrendered  or  forfeited  to  the  corporation,  and  after- 
wards re-issued  .by  it.  It  cannot  be  voted  nor  does  it 
draw  dividends. 

Deferred  Stock.  This  stock  draws  no  dividends  un- 
til some  other  class  of  shares  receive  their  dividends. 

Founder's  Shares.  These  entitle  the  holder  to  all  the 
profits  after  certain  fixed  maximum  dividends  are  paid 
to  the  other  shareholders. 

Watered  Stock.  By  watered  stock  is  meant  stock 
which  on  its  face  purports  to  have  been  paid  for  at  its 
full  value,  but  which  in  fact  has  been  issued  without  the 
corporation  having  anything  back  of  it  for  which  to 
demand  the  full  face  value. 

Fictitious  Stock.  By  this  is  meant  practically  the 
same  as  watered  stock  or  shares. 

Spurious  Stock.  When  stock  is  issued  in  excess  of 
the  amount  authorized,  it  is  spurious,  or  void,  and  the 
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holder  of  such  stock  does  not  become  a  member  of  the 
corporation. 

Sec.  1250.  SAME  SUBJECT— RIGHT  TO  CRE- 
ATE A  CAPITAL  STOCK  A  FRANCHISE.— 

The  right  or  power  to  create,  increase,  or  decrease  capital 
stock  is  a  franchise  which  can  be  exercised  only  mider  the 
authority  of  the  legislature.  At  the  time  a  corporation 
is  organized,  however,  it  may  then  ])rovide  for  both  com- 
mon and  preferred  stock  and  call  for  subscriptions  for 
either.  While  if  the  corporation  is  first  created  and  the 
stock  subscribed  upon  the  understanding  that  only  com- 
mon stock  shall  be  issued,  by  the  weight  of  authority  the 
corporation  cannot  create  shares  that  shall  have  a  pref- 
erence over  the  common  shares.  By  express  legislative 
authority,  however,  it  has  been  held  that  the  majority  of 
members  contrary  to  the  wishes  of  the  minority  may 
issue  preferred  shares.  This  power  to  issue  preferred 
shares  is  said  to  be  analogous  to  borrowing  money,  and 
the  majority  unquestionably  have  the  right  to  do  that  if 
done  in  good  faith. 

Sec.  1251.  SAME  SUBJECT— NATURE  OF 
SHARES  OF  STOCK.— A  share  of  stock  in  a  corpo- 
ration is  an  intangible  property  right,  entitling  the  own- 
er of  the  share  to  participate  hi  the  profits  of  the  corpora- 
tion, and  in  the  event  of  dissolution  to  share  pro-rata  in 
the  division  of  assets  after  the  debts  are  paid.  Shares  of 
stock  are  personal  property,  goods,  wares  and  merchan- 
dises within  the  17th  section  of  the  statute  of  frauds,  and 
choses  in  action.  They  are  not  negotiable  instruments, 
and  at  common  law  could  not  be  taken  by  attachment  or 
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on  execution,  because  of  their  incorporeal  nature.    They 
are  usually  considered  as  being  located  at  the  domicile 
of  their  owner,  though  the  state  may  give  them  a  situs 
at  the  domicile  of  the  corporation.    They  are  evidenced 
by  a  certificate  which  usually  says,  "This  is  to  certify 
that  A.  B.  is  the  owner  of  ten  shares  (or  any  specified 
number)  of  the  capital  stock  of  the  X  Company,  of  the 
par  value  of  $100.00  each,  fully  paid  up,  and  transfer- 
rable  only  upon  the  books  of  the  company  upon  the  sur- 
render of  this  certificate  duly  endorsed."    This  certificate 
is  usually  signed  by  the  president,  and  countersigned  by 
the  secretarj%  under  the  seal  of  the  corporation.    Upon 
the  back  is  usually  the  form  of  an  assignment  which  may 
read,  "For  value  received,  I  hereby  assign  and  transfer 
all  my  right,  title  and  interest  to  the  shares  in  the  X  Cor- 
poration, evidenced  by  this  certificate,  to  Y.  Z.,  and  I  do 
hereby  appoint  C.  to  be  my  agent  or  attorney  in  fact, 
for  me,  and  in  my  name  to  have  the  transfer  of  the  same 
made  upon  the  books  of  the  company."     This  assign- 
ment will  be  signed  by  A.  B.  and  delivered  to  Y.  Z. 
Though  it  is  not  necessary  to  fill  in  the  name  of  the  pur- 
chaser, nor  the  name  of  the  attorney  to  make  the  trans- 
fer, these  may  be  left  blank,  and  after  the  delivery  of 
the  certificate  to  Y.  Z.,  the  purchaser,  he  may,  by  mere 
delivery  of  the  certificate,  sell  it  to  some  one  else,  and  this 
person  to  another,  and  so  on,  and  the  last  pm-chaser  may 
fill  in  his  own  name  and  the  name  of  some  person  to 
make  the  transfer  on  the  books  of  the  corporation,  sur- 
render the  certificate,  have  the  transfer  made  to  him 
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upon  the  books,  and  receive  a  new  certificate  in  his  own 
name. 

Sec.  1252.  THE  CORPORATE  NAME— ITS 
NECESSITY.— It  was  said  in  the  early  history  of 
corporations,  and  is  the  rule  yet,  that:  "The  names  of 
corporations  are  given  of  necessity,  for  the  name  is,  as  it 
were,  the  very  being  of  the  constitution;  for,  though  it 
is  the  mil  of  the  king  that  erects  them,  yet  the  name  is 
the  knot  of  their  combination,  without  which  they  could 
not  perform  their  corporate  acts;  for  it  is  nobody  to 
plead  and  be  impleaded,  to  take  and  to  give,  until  it  hath 
gotten  a  name."* 

Sec.  1253.  SAME  SUBJECT— ACQUISITION 
OF  A  NAME. — A  name  is  usually  given  in  the  charter 
or  articles  of  association,  and  the  law  now  usually  re- 
quires it  to  be  so  given,  but  it  is  not  perhaps  indispen- 
sable that  it  should  be  so  given,  as  it  may  be  derived  from 
usage.  The  corporation  has  the  right  at  the  outset  to 
choose  any  name  it  may  see  fit,  except  perhaps  that  it 
cannot  choose  a  name  already  in  use  by  another  corpora- 
tion.! 

Sec.  1254.  SAME  SUBJECT— RIGHTS  IN 
THE  CORPORATE  NAME.— When  lawfully  ac- 
quired, the  right  to  a  corporate  name  is  a  franchise,  and 

*2  Bac.  Abr.  tit.  "Corporations,"  c.  1 ;  Conservators  of  the 
River  Tone  v.  Ash,  10  B.  &  C.  349;  Reg.  v.  Registrar,  10  Q. 
B.  839;  Thomas  v.  Dakin,  22  Wend.  9;  Ins.  Co.  v.  Mass.,  10 
Wall.  566. 

fState  V.  McGrath,  92  Mo.  355 ;  Elgin  Butter  Co.  v.  Elgin 
Creamery  Co.,  155  111.  127;  111.  Watch  Case  Co.  v.  Pearson, 
140  lU.  423. 
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a  name  so  acquired  is  protected  as  a  right  in  a  trade- 
mark; its  subsequent  appropriation  by  anyone  else  may 
be  enjoined  if  the  use  or  appropriation  is  to  the  damage 
of  the  original  acquirer  of  the  name.  It  has  been  held, 
however,  that  a  foreign  corporation  cannot  prevent  the 
use  of  a  corporate  name  afterwards  selected  by  a  do- 
mestic corporation,  and  that  no  exclusive  right  can  be 
acquired  in  the  use  of  geogi-aphical  names.  The  secre- 
tary of  state  or  other  proper  registering  officer,  has  dis- 
cretionary power  to  refuse  to  register  a  company  that 
chooses  a  name  identical  or  closely  resembling  one  al- 
ready in  use.f 

Sec.  1255.  SAME  SUBJECT— EFFECT  OF 
MISNOMER. — The  misnaming  of  a  corporation  in 
the  case  of  contracts  is  of  no  effect  if  the  identity  of 
the  corporation  can  still  be  established.  In  the  case  of 
legal  process  or  summons  issued  against  a  corporation 
by  the  wrong  name,  the  suit  is  not  validly  begun,  but 
the  error  may  be  corrected  by  amendment.  If  the  cor- 
poration issues  process  for  itself  in  a  wrong  name  it  is 
ground  for  plea  in  abatement,  though  slight  variation, 
not  misleading  as  to  the  identity  of  a  corporation,  is  not 
usually  material. 

Sec.  1256.  SAME  SUBJECT— HOW  THE 
CORPORATE  NAJNIE  MAY  BE  CHANGED.— 
The  corporate  name  can  be  changed  only  by  consent  of 
the  state  and  of  the  shareholders.    Such  change,  if  legal. 


t State  V.  McGrath,  supra;  Holmes,  Booth  and  Haydens  v. 
H.  B.  and  Atwood  ]\Ifg.  Co.,  37  Conn.  278 ;  Rogers  v.  Rogers, 
17  C.  C.  A.  579,  70  Fed.  1017. 
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does  not  affect  the  rights,  duties  or  liabilities  of  the  cor- 
poration. It  has  been  held,  however,  if  the  change  is 
illegal,  members  consenting  thereto  are  liable  as  part- 
ners thereafter. 

Sec.  1257.  THE  CORPORATE  LIFE— MEAN- 
ING OF  PERPETUAL  SUCCESSION.— In  the 
absence  of  any  provision  to  the  contrary,  the  duration 
of  a  corporation  is,  or  may  be,  perpetual.  It  is  usual  by 
constitutional  or  statutory  provision  to  fix  a  limit  to  the 
corporate  life.  Some  statutes  require  a  limit  to  be  fixed 
in  the  articles  of  incorporation.  Within  the  time  fixed, 
however,  the  corporation  is  said  to  have  perpetual  suc- 
cession, by  which  is  meant  the  power  to  provide  other 
members  in  the  place  of  those  who  drop  out.  In  the  case 
of  non-stock  companies,  this  is  usually  done  by  the  elec- 
tion of  other  members,  while  in  stock  corporations,  the 
successor  in  the  ownership  of  stock  becomes  a  member. 

Sec.  1258.  SAJNIE  SUBJECT— CORPORATE 
ACTION  TAKEN  IN  SHAREHOLDERS' 
JNIEETING. — So  far  as  the  members  control  corporate 
action,  they  must  do  so  in  a  duly  called  corporate  meet- 
ing. This  meeting  must  be  called  by  the  proper  offi- 
cers,— in  the  absence  of  other  provisions  the  directors 
have  this  authority, — though  it  is  usual  to  put  such 
authority  in  the  hands  of  the  president  or  secretary. 
Regular  meetings  of  shareholders  are  also  usually  pro- 
vided for  in  the  by-laws,  the  time  and  place  of  holding 
same  being  therein  designated. 

Sec.  1259.  SAME  SUBJECT— NOTICE  OF 
SHAREHOLDERS'    MEETING.— At    the    com- 
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mon  law  notice  of  corporate  meetings,  definite  as  to  day, 
hour,  and  place,  had  to  be  given  personally  to  each  share- 
holder in  order  to  make  the  meeting  valid.  In  the  ab- 
sence of  charter,  by-law  or  statutory  provision  this  is 
still  the  rule  of  summoning  the  members  to  a  corporate 
meeting.  The  matter,  however,  is  usually  regulated  by 
the  charter  or  by-laws,  which  usually  allow  notice  to  be 
given  by  publication  or  through  the  mail.  If  the  meeting 
is  a  special  one,  or  the  business  to  be  transacted  extraordi- 
nary in  character,  the  notice  must  state  what  the  business 
to  be  done  is.  No  further  notice  is  necessary  of  an  ad- 
journed meeting,  or  the  business  to  be  done  thereat, 
than  the  record  of  the  resolution  adjourning  the  meet- 
ing, after  the  time  and  place  is  fixed. 

Sec.  1260.  SAME  SUBJECT— WHAT  WILL 
CONSTITUTE  A  QUORUM.— At  common  law  if 
all  of  an  indefinite  number  of  shareholders  were  duly 
notified  to  meet  to  take  corporate  action,  those  who  as- 
sembled pursuant  to  the  notice  constituted  a  quorum; 
but  by  charter,  by-law  or  statutory  provision  it  is  now 
usually  required  that  a  majority  of  the  shares  outstand- 
ing be  represented  at  the  meeting  in  order  to  constitute 
a  quorum.  It  is  held  that  members  may  vote  by  proxy, 
and  by  this  method  it  seems  that  one  member  holding 
the  proxies  of  enough  shareholders  to  make  a  majority 
of  the  shares,  may  by  himself  hold  a  corporate  meeting 
and  elect  the  officers,  provided  the  meeting  was  duly 
called.  This  is  frequently  done  by  corporations  organ- 
ized in  New  Jersey. 
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Sec.  1261.  SAME  SUBJECT— PLACE  OF 
MEETING.— In  order  to  make  a  valid  meeting  against 
shareholders  who  do  not  attend,  the  meeting  must  be 
held  within  the  state  creating  the  corporation.  But  those 
w^ho  do  not  attend  will  be  estopped  from  denying  the 
validity  of  the  action  taken.  A  corporation  formed  by 
the  consolidation  of  two  corporations  created  in  different 
states,  may  hold  a  shareholders'  meeting  in  either  state. 

Sec.  1262.  SAME  SUBJECT  —  DIRECTORS' 
MEETING. — The  directors  must  also  act  in  a  duly 
called  meeting.  They  have  no  authority  to  bind  the 
corporation  by  their  individual  acts  done  outside  the 
corporate  meeting.  The  rules  as  to  notice  of  their  meet- 
ings are  the  same  as  in  the  case  of  shareholders.  In 
the  absence  of  a  provision  to  the  contrary,  the  quorum 
of  the  directors'  meeting  is  a  majority  of  the  directors. 
The  directors  vote  as  individuals  and  not  according  to 
the  shares  represented  by  them,  and  they  cannot  vote  by 
proxy.  Being  agents  of  the  corporation,  there  is  no 
necessity  for  them  to  meet  within  the  state,  as  is  the 
case  with  shareholders.  Exercising  delegated  powers 
themselves,  it  is  usual  to  say  that  they  cannot,  without 
special  authority,  delegate  their  discretionary  duties  to 
an  executive  committee.  There  are  many  cases,  how- 
ever, to  the  contrary. 

Sec.  1263.  SAME  SUBJECT— HOW  CORPO- 
RATE CONTRACTS  SHOULD  BE  EXE- 
CUTED.— The  contracts  of  a  corporation  should  be 
made  in  the  corporate  name.  Conveyances  of  land 
should  be  to  the  corporation  in  its  corporate  name,  and 
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likewise,  the  conveyances  of  the  corporation  should  pur- 
port to  be  granted  and  executed  by  the  corporation  in 
its  corj^orate  name.  Notes  by  the  corporation  should 
be  signed  by  the  corporate  name,  and  notes  payable  to 
it  should  be  made  to  it  in  the  corporate  name. 

Sec.  1264.  DISSOLUTION  OF  CORPORA- 
TIONS—METHODS OF  DISSOLUTION.— A 
corporation  may  be  dissolved  in  the  following  ways: — 
1.  By  the  expiration  of  the  time  mentioned  in  the  char- 
ter. 2.  By  the  happening  of  a  condition  or  contingency 
prescribed  by  the  charter  to  have  that  effect.  3.  By 
the  death  of  all  the  members  in  the  case  of  non-stock 
corporations, — but  as  in  the  case  of  a  stock  corporation, 
the  shares  of  the  deceased  members  are  distributed  as 
personal  property,  the  successors  in  ownership  becoming 
members,  the  corporate  life  is  not  affected.  4.  By  loss 
of  an  integral  part,  where  the  corporation  consists  of 
integral  parts,  without  the  power  to  replace  such  loss. 
5.  By  a  surrender  of  the  corporate  franchise,  and  its 
acceptance  by  the  state.  It  is  said  that  acceptance  by 
the  state  is  essential  to  dissolution,  but  this  is  cus- 
tomarily provided  for  now,  by  general  law  prescribing  a 
method  whereby  the  surrender  may  be  effected.  Mere 
non-user  or  msolvency  of  the  corporation  is  not  alone  a 
dissolution.  6.  By  repeal  of  the  corporate  charter  by 
the  legislature  when  the  state  has  reserved  such  power. 
7.  By  the  forfeiture  of  the  corporate  franchise  by  a  pro- 
ceeding in  the  courts  for  that  purpose,  because  of  non- 
user,  misuser,  or  other  act  in  violation  of  the  franchise 
granted. 
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Sec.  1265.  SAME  SUBJECT  — ONE  MAN 
COMPANIES.— In  the  case  of  stock  corporations 
there  is  usually  nothing  to  prevent  one  member  from 
acquiring  all  the  shares  of  stock.  By  the  weight  of 
authority,  if  the  corporation  was  validly  created,  the 
fact  that  one  person  acquires  all  the  stock  in  good  faith 
has  no  legal  effect  upon  the  continued  corporate  ex- 
istence. However  the  stock  is  owned,  if  the  action  is  in 
the  corporate  name,  and  through  the  corporate  officers, 
it  is  corporate  action.  And,  on  the  other  hand,  the  indi- 
vidual acts  of  the  sole  owTier  does  not  bind  the  corpora- 
tion, though  the  individual  owner  himself  might  be 
estopped  to  deny  that  such  action  was  in  effect  corporate 
action.  In  Maryland  and  Kentucky,  it  has  been  held 
that  the  ownership  of  stock  by  one  person  virtually  sus- 
pends corporate  existence  during  such  sole  ownership. 

Sec.  1266.  SAME  SUBJECT— EFFECT  OF 
DISSOLUTION.— The  effects  of  dissolution  are:— 1. 
Franchises  can  no  longer  be  exercised.  2.  As  to  ex- 
ecutory contracts,  involuntary  dissolution  at  common 
law  extinguished  such  contracts,  and  no  damages  could 
be  recovered  for  non-performance.  In  equity,  and  by 
statute  in  most  cases,  the  obligation  of  such  contracts 
survives,  and  may  be  enforced  against  the  corporate 
assets,  and  it  is  said  that  voluntary  dissolution  does  not 
extinguish  such  contracts.  3.  As  to  debts;  at  common 
law  debts  due  to  or  from  the  corporation  were  extin- 
guished, but  now  such  claims  are  preserved  in  equity, 
and  generally  at  law  by  statute.  4.  As  to  personal 
property;  at  conmion  law,  this  at  dissolution  vested  in 
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the  crown  or  state,  but  now  it  is  preserved  as  an  asset 
for  the  payment  of  creditors,  or  distribution  among  the 
shareholders  after  the  debts  are  paid.  5.  As  to  real 
property;  this  at  common  law  reverted  to  the  grantor, 
but  now  a  corporation  whose  duration  is  limited  may 
take  or  grant  an  estate  in  fee,  so  that  upon  dissolution 
all  land  then  belonging  to  the  corporation  becomes  as- 
sets for  the  payment  of  debts,  and  then  for  distribution 
among  the  shareholders,  there  being  no  reversion  either 
to  the  grantor  or  to  the  state  in  the  case  of  private 
business  corporations.  In  eleemosjTiary  and  non-busi- 
ness corporations,  the  common  law  doctrines  of  the 
escheating  of  personal  property  to  the  state,  and  the 
reversion  of  real  property  to  the  grantor,  are  applied. 
6.  As  to  actions  at  law  by  a  corporation ;  at  the  common 
law,  suits  or  actions  by  a  corporation,  abate  upon  its 
dissolution;  but  by  statute  such  a  result  is  now  pre- 
vented, by  allowing  the  representatives  of  the  defunct 
corporation  to  continue  the  actions  in  its  place.  At  the 
common  law  no  valid  judgment  could  be  rendered 
against  a  dissolved  corporation,  and  attachment  and 
garnishment  proceedings  were  terminated  by  a  dissolu- 
tion. Statutes  now  usually  provide  that  dissolution  shall 
not  abate  pending  suits,  nor  prevent  the  bringing  of 
suits  against  the  defunct  corporation.  Upon  dissolution, 
either  by  voluntary  surrender  of  the  charter,  by  repeal, 
or  by  forfeiture,  statutes  usually  provide  either  that  the 
corporation  shall  itself  continue  to  exist  for  a  certain 
time  in  order  to  wind  up  its  affairs,  or  that  a  receiver 
shall  be  appointed  for  such  purpose. 


CHAPTER  IV. 

CORPORATE  POWERS  AND  LIABILITIES. 

Sec.  1267.     POWERS  IN  GENERAL— THE- 
ORIES OF  CORPORATE   CAPACITY.— There 

are  two  general  theories  of  corporate  capacity,  though 
the  one  may  be  said  to  be  rather  an  exception  to  the 
other  theory  than  a  rule  in  and  of  itself.     These  are: 
1.   The  theory  that  a  corporation  has  only  special  ca- 
pacity—that is,  that  it  has  such  powers,  and  only  such, 
as  are  expressly  granted  or  necessarily  implied  from 
those   granted,   all   other  powers  being  excluded.     2. 
General  capacity,  by  which  is  meant  the  doctrine  that 
a  corporation  once  duly  created  has  all  the  powers  and 
capacities  of  a  natural  person,  so  far  as  they  can  be 
exercised  by  an  artificial  person.     While  the  rule  of 
special  capacities  is  ahnost  universally  adhered  to  in 
this  country,  there  is  a  tendency  in  the  decisions  of  the 
state  courts,  where  no  public  interest  or  policy  is  specially 
involved,  and  creditors'  rights  are  not  affected,  to  allow 
a  corporation  practically  a  general  power  to  do  almost 
everything  and  in  every  way  an  individual  could  do  it, 
within  the  field  covered  by  the  business  engaged  in  by 
the  corporation.* 

*Thomas  v.  Railroad  Co.,  101  U.  S.  71 ;  Byrne  v.  Mfg.  Co., 
65  Com.  336;  Downing  v.  Road  Co.,  40  N.  H.  230;  Ashbury, 
etc.,  Co.  V.  Riche,  L.  R.  9  Exch.  224;  9  Exch.  84. 
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Sec.  1268.  CLASSIFICATION  OF  CORPO- 
RATE POWERS.— Corporate  powers  are  of  three 
kinds  or  classes:  1.  Incidental.  2.  Express.  3.  Im- 
plied. The  incidental  powers  are  such  as  are  annexed 
tacitly  without  any  express  words  to  any  corporation 
duly  created.  They  include;  the  power  to  have  per- 
petual succession  for  the  period  designated;  to  have 
a  corporate  name,  and  to  contract,  grant,  receive,  sue 
and  be  sued  therein;  to  purchase  and  hold  personal  and 
real  property  necessary  to  the  enterprise;  to  have  and 
use  a  corporate  seal;  to  make  by-laws;  and  to  remove 
members  or  officers  under  some  circumstances.  (2  Kent, 
Com.  277-8.) 

2.  Express  powers  are  such  as  are  specifically  enum- 
erated in  the  charter  or  general  law,  and  constitutionally 
granted  therein,  together  with  such  as  are  lawfully  in- 
serted in  the  articles  of  incorporation. 

3.  Implied  powers  are  such  as  are  reasonably  neces- 
sary or  proper  for  the  execution  of  the  powers  expressly 
granted,  and  not  expressly  or  impliedly  excluded.  In 
this  connection,  necessary  does  not  mean  indispensable, 
but  does  include  that  which  is  convenient  and  usual  in 
carrying  out  the  express  powers. 

Sec.  1269.  SAME  SUBJECT  —  GENERAL 
RULES  FOR  THE  CONSTRUING  OF  CORPO- 
RATE CHARTERS.— These  are:  1.  The  legislative 
intention  is  to  be  ascertained,  if  possible,  and  given  full 
effect.  2.  The  language  used  is  to  be  construed  neither 
strictly  nor  liberally,  but  according  to  its  fair  import. 
3.  Words  are  to  be  given  their  ordinary  meaning  unless 
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custom  or  usage  has  given  them  a  different  one.  4.  The 
whole  law  is  to  be  considered,  but  the  enumeration  of 
certain  powers,  by  implication,  excludes  all  other  un- 
necessary powers.* 

5.  When  the  question  is  one  between  the  state  and 
the  corporation,  or  when  the  public  interest  is  involved, 
a  strict  construction  against  the  corporation,  and  in 
favor  of  the  state  will  be  applied.  And  if  the  charter  is 
silent  about  a  power  it  does  not  exist;  and  where  the 
language  used  is  susceptible  of  two  meanings,  that  con- 
struction is  to  be  adopted  which  will  work  the  least  harm 
to  the  state.f 

Sec.  1270.  PARTICULAR  POWERS— POWER 
TO  CONTRACT.— The  validity  of  corporate  con- 
tracts may  be  determined  by  investigating  as  to  three 
essential  things;  these  are:  1.  Did  the  corporation 
have  power  to  make  the  contract  in  question?  2.  Was 
it  made  by  an  authorized  agent?  3.  Was  it  made  in 
the  proper  form? 

Sec.  1271.  SAME  SUBJECT— POWER  TO 
CONTRACT  DEBTS  AND  BORROW  MONEY. 
— A  corporation  may  contract  debts  to  any  extent  for  its 
corporate  purposes  that  its  credit  will  allow,  unless 
statutes  expressly  forbid.     Statutes  frequently  fix  the 

*Shoe  Mfg.  Co.  V.  Sheldon,  44  Neb.  279;  State  v.  Payne, 
129  Mo.  468;  Black  v.  Canal  Co.,  24  N.  J.  Eq.  474;  Bank  v. 
Billings,  4  Pet.  514;  Bank  v.  Baldwin,  23  Minn.  198;  Case  v. 
Kelley,  133  U.  S.  21 ;  Talmadge  v.  Pell,  7  N.  Y.  328. 

fStourbrldge  Canal  Co.  v.  Wheeley,  2  B.  &  A.  792;  Ross- 
Meehan,  etc.,  Co.  v.  Iron  Co.,  72  Fed.  957 ;  Whitaker  v.  Canal 
Co.,  87  Pa.  St.  34. 
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limit  as  to  the  amount  that  may  be  borrowed,  and  in 
such  case  one  who  has  loaned  money  to  the  corporation 
in  excess  of  the  fixed  limit  cannot  recover  the  excess; 
but  one  who  in  good  faith  loans  money  after  the  cor- 
poration had  already  borrowed  up  to  the  limit  can  re- 
cover if  he  had  no  knowledge  of  the  fact.  It  has  been 
held  that  a  corporation  cannot  borrow  money  for  the 
purpose  of  purchasing  its  own  shares. 

Sec.  1272.  SAME  SUBJECT— POWER  TO 
ISSUE  NEGOTIABLE  INSTRUMENTS.— 
Whenever  it  is  a  necessary  or  convenient  method  of  con- 
ducting their  proper  business,  corporations,  through 
agents  having  express  or  implied  authority  to  bind  the 
corporation,  have  the  power  to  issue  any  form  of  nego- 
tiable instruments.  But  they  have  no  power  unless  ex- 
pressly authorized  to  deal  in  notes  or  bonds.  If  a  cor- 
poration has  power  to  issue  a  promissory  note  for  any 
purpose,  a  hona-fide  holder  for  value,  having  no  knowl- 
edge or  want  of  authority  of  the  agent  or  of  other  irreg- 
ularity, or  that  it  was  issued  for  an  ultra  vires  purpose, 
will  be  protected. 

Sec.  1273.  SAME  SUBJECT— POWER  TO 
ISSUE  ACCOMMODATION  PAPER.— There  is 
no  implied  power  to  issue  or  indorse  negotiable  instru- 
ments for  the  mere  accommodation  of  an  outside  party; 
but  if  it  is  done  by  a  corporation  having  authority  to 
issue  promissory  nates,  a  bona- fide  purchaser  without 
knowledge  of  the  fact  will  be  protected. 

Sec.  1274.  SAME  SUBJECT— POWER  TO 
BE  SURETY  OR  GUARANTOR.— Corporations 
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have  no  implied  power  to  become  sureties  or  guarantors, 
though  it  has  been  held  that  if  all  the  shareholders  agree, 
and  hona-jide  creditors'  rights  are  unaffected,  the  guar- 
anty will  be  binding.  There  are  also  well-defined  ex- 
ceptions to  the  general  rule ;  for  example,  a  corporation 
holding  the  securities  of  another  party  has  the  right  to 
dispose  of  them,  and  guarantee  their  payment  in  the 
ordinary  course  of  business;  so  also  a  railway  company 
may  guarantee  the  payment  of  bonds  and  interest  of  a 
company  whose  road  it  is  authorized  to  lease. 

Sec.  1275.  SAME  SUBJECT— POWER  TO 
FORM  PARTNERSHIPS.— The  general  rule  is 
that  a  corporation  has  no  power  to  form  a  partnership 
unless  expressly  authorized;  the  reason  being,  that  it 
would  necessarily  give  to  some  one  outside  of  the  cor- 
poration, as  the  other  partners,  a  power  of  management 
over  the  corporation,  which  would  be  inconsistent  with 
its  duty  to  the  state.  Of  course,  the  corporation  may  be 
expressly  authorized  to  enter  into  a  partnership,  and 
in  California  it  has  been  held  that  if  the  management 
was  left  entirely  to  the  corporation,  it  might  be  a  partner. 

Sec.  1276.  SAME  SUBJECT— POWER  TO 
ENTER  INTO  TRADE  COMBINATIONS.— In 
regard  to  pools  between  connecting  lines  of  railroads, 
where  a  division  of  earnings  is  made  for  through  traffic, 
if  the  rates  established  are  not  unreasonable,  such  trans- 
actions have  been  considered  valid.  But  if  they  are  es- 
tablished between  competing  lines,  and  for  the  purpose 
of  preventing  competition,  they  are  prima  facie  invalid. 
Though  in  New  England  and  New  Hampshire  they 
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have  been  held  vahd  if  the  rates  agreed  upon  were  not 
unreasonable.  The  United  States  Anti-Trust  Act  of 
1890  forbids  pooling  between  competing  lines,  whether 
the  rates  fixed  by  the  pooling  combination  are  reason- 
able or  unreasonable,  and  in  a  late  case  this  Act  has  been 
upheld  and  such  a  combination  or  pooling  of  interest 
between  competing  roads  prevented. 

Other  trade  combinations  which  restrain  trade  and 
competition,  or  which  restrain  or  prevent  a  corporation 
from  controlling  itself  through  the  officers  provided  in 
the  organization  of  the  company,  are  void,  for  two  rea- 
sions:  1.  All  contracts  in  restraint  of  trade,  with  some 
exceptions,  are  void  and  uninforceable,  whether  made 
between  individuals,  partnerships,  or  corporations.  2. 
Because  corporate  authority  is  a  franchise  granted  by 
the  state  for  a  definite  purpose  to  be  exercised  in  the 
way  prescribed,  and  subject  to  forfeiture  by  the  state 
if  it  is  not  carried  out  in  accordance  with  the  grant.  So 
that  if  the  corporation  abdicates  its  power  to  manage 
itself,  by  becoming  a  member  of  such  a  combination, 
the  state  may,  by  quo  warranto,  proceed  to  take  awa}^ 
its  charter.  Such  contracts  to  combine,  at  common  law, 
were  not  criminal  or  tortious,  but  merely  uninforcible. 
The  federal  government,  by  act  of  Congress,  as  to  inter- 
state and  foreign  commerce,  and  most  of  the  states,  have 
by  their  anti-trust  acts  made  such  combinations  both 
tortious  and  criminal,  so  that  those  who  may  become 
members  are  subject  to  a  penalty  in  favor  of  the  state, 
and  liable  to  damages  to  the  one  injured  thereby. 
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Sec.  1277.      SAME    SUBJECT— POWER    TO 
FORM  UNINCORPORATED  TRUSTS.  —  The 

original  form  of  a  trust  combination  was  for  the  share- 
holders of  a  corporation  to  place  then-  shares  in  the 
hands  of  trustees  to  be  voted  by  them  and  receive  from 
the  trustees,  trust  certificates  instead  of  their  shares ;  the 
duties  of  the  trustees,  in  a  general  way,  were  stated  in 
a  deed  of  trust,  enabling  the  trustees  through  their  own- 
ership of  the  stock  and  power  to  vote  it,  to  control  all 
of  the  corporations  whose  shareholders  had  so  placed 
their  stock  in  trust.  Such  transactions,  when  for  the 
purpose  of  creating  a  monopoly,  have  been  held  illegal 
and  void. 

Sec.  1278.  SAME  SUBJECT— INCORPORAT- 
ED TRUSTS. — Another  form  of  combination  or  trust 
is  obtained  by  one  corporation  purchasing  the  shares 
of  other  corporations,  and  issuing  its  own  shares  in  pay- 
ment thereof.  This  enables  the  shareholders  of  any  num- 
ber of  corporations  in  effect  to  combine  their  interests 
in  such  a  way  as  to  confer  the  sole  power  of  manage- 
ment of  all  of  them  in  the  hands  of  one  corporation. 
In  Illinois,  where  corporations  may  be  formed  for  any 
lawful  purpose,  it  was  held  that  a  corporation  formed 
for  a  purpose  of  this  kind,  which  practically  resulted 
in  a  monopoly  of  the  gas  business  of  Chicago,  was  illegal 
and  void,  and  could  be  dissolved  by  the  state,  though 
apparently  there  was  a  perfect  compliance  with  the  pro- 
visions of  the  law.  New  Jersey,  on  the  other  hand,  holds 
that  courts  have  no  authority  to  declare  such  a  corpora- 
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tion  illegal,  so  long  as  the  state  legislature  has  not  ex- 
pressly made  them  illegal. 

Sec.  1279.  SAME  SUBJECT— POWER  TO 
CONSOLIDATE. — By  consolidation  is  meant  a 
merger,  union,  or  amalgamation,  by  which  the  stock  of 
two  or  more  corporations  is  made  one;  their  property 
and  franchises  combined  into  one;  their  names  merged, 
and  their  powers  combined  so  that  practically  one  new 
corporation  results.  Consent  of  the  state  and  consent 
of  the  shareholders  are  essential  to  any  consolidation. 
By  the  weight  of  authority,  under  a  reserve  power  to 
alter  or  amend  the  charter,  the  majority  of  the  mem- 
bers may  consent  to  a  consolidation  against  the  wishes 
of  the  minority ;  if  the  state  has  not  reserved  the  power 
to  amend,  unanimous  consent  of  the  members  is 
necessary. 

By  such  consolidation  the  old  companies  are  usually 
dissolved,  their  property  becomes  that  of  the  new  com- 
pany, but  their  liabilities  continue  against  the  old  com- 
panies, although  they  are  also  usually  enforceable 
against  the  new  company.  Lands  of  the  consolidating 
companies  vest  by  virtue  of  consolidation  hi  the  new 
company  without  further  conveyance.  As  a  rule  the 
contract  rights  of  the  old  companies  pass  to  the  new, 
and  it  must  perform  the  contract  duties  of  the  old  com- 
panies. The  new  company  is  liable  for  the  debts  of  the 
old  companies  to  the  extent  of  property  received  from 
them,  and  if  expressly  assumed,  to  their  full  extent;  it 
is  usually  held  liable  for  the  torts  of  the  old  companies 
also.     In  inter-state  consolidation,  the  new  company  is 
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held  to  exist  as  a  new  company  in  each  state,  with  the 
powers,  rights,  and  franchises  that  the  constituent  com- 
pany had  in  that  state,  but  not  those  that  belonged  to 
the  companies  created  in  another  state. 

Sec.  1280.  SAME  SUBJECT— POWER  TO 
HOLD  AND  ACQUIRE  REAL  PROPERTY.— 
At  the  common  law,  it  has  been  said,  a  corporation  had 
the  power  to  acquire  real  property  to  an  unlimited  ex- 
tent, but  in  this  country  it  is  generally  held  that  corpora- 
tions have  the  right  to  purchase  and  hold  only  such  real 
property  as  is  necessary  or  convenient  to  carry  out  their 
legitimate  purposes.  If  a  conveyance  of  real  estate  to 
the  corporation  is  executed,  none  but  the  state  can  after- 
wards complain,  and  it  can  only  do  so  in  a  quo  warranto 
proceeding  to  forfeit  charter,  unless  some  statute  author- 
izes the  conveyance  to  be  set  aside,  or  the  land  escheated 
to  the  state.  If  the  conveyance  is  not  completed  an  in- 
terested party  may  object  in  any  suit  by  the  corporation 
to  perfect  its  title ;  and  a  court  of  equity  will  not  decree 
a  specific  performance  of  a  contract  to  convey  land 
which  the  corporation  had  no  authority  to  hold.  A  cor- 
poration may  take  any  estate  in  land  except  an  estate  in 
joint  tenancy,  or  such  as  dower,  courtesy,  or  tenancy  in 
tail,  etc.  A  grant  of  a  freehold  to  a  corporation  with- 
out words  of  inheritance  or  succession,  will  pass  a  fee 
to  a  corporation  aggregate,  and  this  is  so  though  the 
life  of  the  corporation  is  limited. 

Sec.  1281.  SAME  SUBJECT— POWER  TO 
TAKE  BY  DEVISE. — Corporations  were  expressly 
excepted  in  the  English  statute  of  Wills,  and  conse- 
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quently  lands  could  not  be  devised  to  them.  But  in  this 
country,  in  the  absence  of  a  special  statute  to  the  con- 
trary, they  are  capable  of  taking  a  devise  of  land  for  any 
purpose  necessary  in  carrying  on  their  business.  In 
some  of  the  states  there  is  a  limit  set  as  to  the  amount 
which  may  be  devised  to  them.  In  New  York  it  is  held 
that  a  devise  in  excess  of  this  fixed  amount  is  void  as 
to  the  excess,  and  the  next  of  kin  or  residuary  heirs  or 
legatees  may  claim  such  excess ;  by  the  weight  of  author- 
ity, however,  it  is  held  that  only  the  state  can  complain 
of  the  lack  of  authority  to  take  such  devises,  as  in  other 
matters. 

Sec.  1282.  SAME  SUBJECT— POWER  TO 
ACQUIRE  PERSONAL  PROPERTY.— It  is  the 

general  rule  that  a  corporation  can  only  acquire  such 
personal  property,  both  as  to  amount  and  kind,  as  is 
reasonably  necessary  for  the  corporate  purposes;  but 
there  is  no  limit  to  the  amount  of  personal  propertj^ 
that  may  be  acquired  by  a  corporation  through  the 
profits  made  in  carrying  on  the  corporate  enterprise. 

Sec.  1283.  SAME  SUBJECT— POWER  TO 
ACQUIRE  ITS  OWN  SHARES.— In  the  United 
States  by  the  weight  of  authority,  perhaps,  a  corpora- 
tion is  allowed  to  purchase  its  own  shares,  so  long  as  the 
security  of  creditors  is  not  impaired  thereby.  There  is 
no  doubt  that  it  may  do  so  in  order  to  prevent  loss  to 
the  company.  In  England,  however,  and  in  many  of 
the  states,  the  rule  is  otherwise. 
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Sec.  1284.  SAME  SUBJECT— POWER  TO 
ACQUIRE  STOCK  IN  OTHER  CORPORA- 
TIONS.— It  is  the  general  rule  in  the  United  States 
that  one  business  corporation  has  no  general  implied 
authority  to  acquire  or  hold  stock  in  another  such  cor- 
poration, organized  either  for  a  similar  or  a  different 
purpose,  as  an  investment,  for  speculation,  or  for  the 
purpose  of  controlling  or  managing  such  corporation. 
The  English  rule  is  to  the  contrary,  and  this  is  followed 
in  some  American  cases.  When  it  is  necessary  to  pre- 
vent loss,  or  secure  the  payment  of  a  debt,  such  stock 
may  be  taken ;  and  it  is  held  that  a  parent  company  may 
acquire  the  stock  of  a  branch  company.  So  likewise, 
it  is  said,  that  authority  to  consolidate,  implies  a  power 
to  purchase  the  stock  of  the  company  with  which  the 
consolidation  is  to  be  made. 

Sec.  1285.  SAME  SUBJECT— POWER  TO 
ALIENATE  PROPERTY.— In  the  ordinary  course 
of  business,  corporations  have  full  power  to  sell  or  dis- 
pose of  their  property  if  creditors,  dissenting  share- 
holders and  the  public  are  not  injuriously  affected 
thereby.  If  the  corporation  is  a  failing  one,  the  major- 
ity may,  against  the  consent  of  the  minority,  dispose  of 
all  its  property,  for  the  purpose  of  closing  out  its  busi- 
ness and  paying  creditors,  but  not  in  other  cases.  Such 
property  as  is  charged  with  a  public  trust,  or  which  is 
essential  to  the  performance  of  the  duties  the  corpora- 
tion owes  to  the  public,  cannot  be  sold  so  as  to  prevent 
the  performance  of  such  duties.  The  corporate  fran- 
chise cannot  be  disposed  of  without  special  authority. 
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and  when  that  is  given,  the  theory  is,  the  sale  of  it  is  in 
effect  a  surrender  to  the  state,  and  a  re-granting  of  it 
by  the  state  to  the  purchaser,  who  takes  it  subject  to  the 
provisions  of  the  law  as  they  exist  at  the  time  of  the 
purchase.  The  power  to  mortgage  is  co-extensive  with 
the  power  to  sell. 

Sec.  1286.  SAME  SUBJECT— POWER  TO 
ACT  IN  A  PERSONAL  RELATION.— A  corpo- 
ration may  take  property  that  it  has  power  to  own  in 
trust,  and  administer  the  trust  according  to  its  terms. 
In  some  states  it  is  held  that  a  corporation  may  be  an 
executor,  administrator,  or  guardian,  and  now  they  are 
frequently  authorized  to  assume  such  personal  relations 
by  statute.  They  also  may  be  an  agent  or  attorney  in 
fact. 

Sec.  1287.  SAME  SUBJECT  — RIGHT  TO 
SUE. — At  common  law  a  corporation  has  the  right  to 
sue  anywhere  it  can  find  the  defendant  and  serve  him 
with  process.  In  this  country  the  states  may  impose 
restrictions,  and  exclude  foreign  corporations  from 
suing  in  the  state  coui-ts  except  as  to  matters  involving 
inter-state  or  foreign  commerce;  but  no  state  can  ex- 
clude a  foreign  corporation  from  suing  in  the  federal 
courts.  Federal  corporations  also  have  the  right  to  sue 
in  the  federal  courts. 

Sec.  1288.  SAME  SUB  JECT  —  SUITS 
AGAINST  CORPORATIONS.— For  the  purposes 
of  being  sued  in  the  United  States  courts,  as  well  as 
bringing  suits,  a  corporation  is  conclusively  presumed  to 
be  a  citizen  of  the  State,  and  an  inliabitant  of  the  dis- 
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trict,  in  which  it  is  incorporated.     Alien  corporations, 
that  is,  such  as  are  formed  under  foreign  governments, 
may  be  sued  in  the  federal  courts  in  the  district  wherein 
they  may  be  found  doing  business.     Corporations  of 
other  States  may  be  sued  in  any  State  where  they  may 
be  found  doing  business,  if  proper  service  of  process  can 
be  made  upon  them.    It  has  been  held  that  a  corporation 
will  be  considered  as  doing  business  within  a  State,  when 
a  traveling  salesman  is  within  the  State  taking  orders  for 
its  goods,  and  that  service  of  process  may  be  made  upon 
him  in  suits  arising  out  of  business  done  with  the  corpo- 
ration through  him.    It  is  usual  to  say  that  the  corpora- 
tion must  be  engaged  in  business  in  the  State,  and 
that   the   agent    stands   in    some   representative   char- 
acter to  the  company  in  order  to  make  the  service  of 
process  valid,  and  judgment  thereon  effective  against  the 
corporation.    Service  upon  an  officer  of  the  corporation 
temporarily  within  the  state  is  not  usually  sufficient.* 

Sec.  1289.  SAME  SUBJECT  —  PLEADING 
CORPORATE  EXISTENCE.— The  courts  are  in 
conflict  as  to  the  necessity  of  alleging  corporate  exist- 
ence; one  line  of  authorities  holding  that  the  plaintiff  cor- 
poration must  always  allege  itself  to  be  such,  while  an- 


*Bank  of  Augusta  v.  Earle,  13  Pet.  519;  Livery  Co.  v.  Wat- 
son, 10  Mass.  91 ;  Henriques  v.  West  India  Co.,  2  Ld.  Raym. 
1532;  St.  Clair  v.  Cox,  106  U.  S.  350;  Lafayette  Ins.  Co.  v. 
French,  18  How.  404;  Emerson  v.  Machine  Co.,  51  Mich.  5; 
Wilson  V.  Fire  Alann  Co.,  149  Mass.  24;  Gibbs  v.  Ins.  Co., 
63  N.  Y.  114;  Newell  v.  Railway  Co.,  19  Mich.  336;  Hiller  v. 
Railroad  Co.,  70  N.  Y.  223. 
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other  line  holds  exactly  the  contrary.  Again,  one  line  of 
authorities  holds  that  in  a  suit  against  the  corporation, 
the- plaintiff  must  allege  that  the  defendant  is  a  corpora- 
tion; while  others  hold  just  the  reverse.  So,  also,  one 
line  of  authorities  hold  that  pleading  the  general  issue, 
or  a  general  denial,  raises  the  question  of  corporate  ex- 
istence; others  hold  that  it  does  not. 

Sec.  1290.  SAME  SUBJECT— THE  RIGHT 
TO  HAVE  A  SEAL. — At  common  law  it  was  the 
general  rule  that  a  corporation  could  contract  only  under 
its  corporate  seal.  But  the  rule  is  now  otherwise,  and  a 
corporation  is  not  required  to  contract  under  its  corpo- 
rate seal  in  any  other  case  than  an  individual  would  be 
required  to  do  so.  Signing  is  now  generally  held  of 
more  importance  than  sealing,  although  at  common  law 
sealing  without  signing  was  sufficient.  Any  device 
adopted  by  the  corporation  as  a  seal  will  be  sufficient.  If 
the  seal  alone  is  present  it  must  be  proved  to  be  the  cor- 
porate seal.  When  a  contract  is  shown  to  have  been  exe- 
cuted by  the  proper  officer,  with  authority,  any  seal  will 
be  presumed  to  be  the  corporate  seal.  The  presence  of 
the  corporate  seal  is  priina  facie  evidence  of  the  agent's 
authority,  and  the  regularity  of  the  corporation's  action. 
The  seal  is  also  said  to  be  evidence  of  a  valid  and  suffi- 
cient consideration,  but  it  does  not  now  exclude  inquiry 
into  those  matters.  The  presence  of  the  corporate  seal 
on  negotiable  instruments  does  not  destroy  their  nego- 
tiability. 

Sec.     1291.     SAME     SUBJECT  —  CORPORA- 
TION'S POWER  TO  MAKE  BY-LAWS.— A  by- 
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law  signifies  a  regulation  adopted  by  the  corporation  in 
regard  to  the  relation  of  shareholders  and  officers  to  the 
corporation,  or  prescribing  the  functions  of  officers,  the 
times  and  places  of  corporate  meetings,  etc.  The  power 
to  make  by-laws  is  incidental  to  corporate  existence,  and 
resides  in  the  shareholders,  unless  otherwise  provided. 
This  authority  may  be  conferred  upon  the  directors.  In 
the  absence  of  special  statutory  authority,  there  is  no 
power  to  make  a  by-law  providing  for  the  forfeiture  of 
shares  for  non-payment,  or  to  prevent  the  transfer  of 
shares,  or  to  create  a  lien  upon  shares  that  will  be  effec- 
tive against  transferees  without  notice,  or  for  the  expul- 
sion of  members  m  a  corporation  having  a  capital  stock. 
In  general,  to  be  valid,  by-laws  must  be  reasonable; 
conform  to  the  charter  and  State  statute  and  the  com- 
mon law;  and  must  operate  uniformly  and  not  be  in  re- 
straint of  trade.  They  caimot  modify  vested  rights, 
change  terms  as  to  dividends,  increase  or  decrease  liabil- 
ity of  shareholders,  or  enlarge  the  corporate  powers. 
Members,  but  not  third  parties,  are  presumed  to  have 
notice  of  their  provisions.* 


*Flint  V.  Pierce,  99  Mass.  68;  Cahill  v.  Ins.  Co.,  2  Doug. 
(Mich.)  124;  Sutton's  Hospital  Case,  10  Coke,  23a;  Haven 
V.  Asylum,  13  N.  H.  532;  Burden  v.  Burden,  40  N.  Y.  Supp. 
499;  Brewster  v.  Hartley,  37  Cal.  15;  State  v.  Overton,  24 
N.  J.  Law  435;  Matthews  v.  Associated  Press,  136  N.  Y.  333; 
Kent  V.  Mining  Co.,  78  N.  Y.  159;  Budd  v.  Multnomah  St.  Ry. 
Co.,  15  Or.  413;  People  v.  Young  Men's  Soc,  41  Mich.  67; 
Driscoll  V.  Mfg.  Co.,  59  N.  Y.  96;  Presbyterian,  etc.,  Fund  v, 
Allen,  106  Ind.  593 ;  Rathbun  v.  Snow,  123  N.  Y.  343. 
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Sec.  1292.  CONCERNING  THE  DOCTRINE 
OF  ULTRA  VIRES  —  MEANING  OF  THE 
TERM. — Ultra  vires  literally  means  beyond  the  power. 
In  its  application  to  corporation  law  it  means  beyond  the 
authority  of  the  corporation;  thus,  though  the  corpora- 
tion may  have  the  power  to  do  an  act,  yet  if  it  has  not  the 
rightful  authority  to  do  it,  such  act,  if  done,  is  ultra  vires. 
When  there  is  no  authority  to  do  an  act,  there  is  no  au- 
thority to  ratify  it,  even  if  all  the  shareholders  should 
consent.  There  are  several  theories  as  to  the  effect  of  an 
ultra  vires  act;  thus,  by  some  authorities  such  acts  are 
held  void  absolutely,  while  others  regard  them  as  void- 
able only.  The  reason  for  holding  ultra  vires  acts  of  a 
corporation  void  or  voidable  are  chiefly :  1.  The  interest 
of  the  public  requires  that  the  corporation  shall  not  be 
allowed  to  transcend  the  powers  granted.  2.  The  inter- 
ests of  the  shareholders  require  that  the  capital  shall  not 
be  subjected  to  risks  in  enterprises  not  contemplated  by 
the  charter.  3.  The  obligation  rests  upon  every  one  con- 
tracting with  a  corporation  to  take  notice  of  the  legal 
limitations  upon  its  powers.  The  doctrine  of  ultra  vires 
is  now  confined  almost  exclusively  to  contracts,  and  is 
not  applied  in  the  law  of  torts  to  excuse  negligent  ac- 
tions.* 


*For  cases  holding  an  ultra  vires  act  void,  see,  Franklin  Co. 
V.  Lewiston,  etc.,  68  Me.  43;  Bank  v.  Jones,  95  N.  Y.  115; 
Davis  V.  Railroad  Co.,  131  Mass.  258;  Thomas  v.  Railroad  Co., 
101  U.  S.  71 ;  Miller  v.  Ins.  Co.,  92  Tenn.  167;  Ry.  Co.  v.  Keo- 
kuk &  H.  Bridge  Co.,  131  U.  S.  371. 

For  cases  holding  them  voidable,  see  WTiitney  Arms  Co.  v. 
Barlow,  63  N.  Y.  62;  127  N.  Y.  252;  Kadish  v.  Assoc,  151  111. 
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Sec.  1293.  SAME  SUBJECT— AS  TO  EXE- 
CUTED CONTRACTS.— As  a  general  rule,  ultra 
vires  contracts,  when  fully  executed  by  both  parties,  will 
not  be  disturbed  upon  complaint  of  either  party;  the 
court  will  leave  the  parties  as  it  finds  them.  Thus  one 
who  has  sold,  received  payment  for,  and  conveyed  land 
to  a  corporation,  cannot  sue  to  rescind  the  conveyance  on 
the  ground  that  the  corporation  had  no  power  to  pur- 
chase ;  nor  can  the  corporation  rescind  the  purchase  and 
recover  what  had  been  paid.f 

Sec.  1294.  SAME  SUBJECT— EXECUTORY 
CONTRACTS. — Ultra  vires  contracts  wholly  execu- 
tory, that  is,  not  performed  by  either  party,  may  be  re- 
pudiated by  either  party  to  the  contract.  In  fact,  it  is 
usually  said  to  be  the  duty  of  either  party  to  withdraw 
from  it,  and  when  this  is  done  no  action  for  breach  will 
lie,  and  an  equity  court  will  not  decree  specific  perform- 
ance.    (Nassau  Bank  v.  Jones,  95  N.  Y.  115.) 

Sec.  1295.  SAME  SUBJECT— PARTIALLY 
EXECUTED  CONTRACTS.— Where  an  ultra 
vires  contract  is  only  partially  executed,  there  are  two 
general  views  as  to  its  legal  effect.    The  rule  maintained 

531 ;  Day  v.  Buggy  Co.,  57  Mich.  151 ;  91  Mich.  351 ;  Wright 
V.  Hughes,  119  Ind.  324;  Woolen  Co.  v.  Lamb,  143  Mass.  420; 
Seymoui'  v.  Society,  54  Minn.  147.  These  cases  hold  that  the 
ultra  vires  act  of  the  corporation  may  not  be  so  far  contrary 
to  public  policy  and  illegal  as  to  prevent  an  action  being  founded 
on  it  in  any  case,  and  that  where  it  would  be  unjust  to  allow 
the  plea  of  ultra  vires  to  prevail  for  mere  want  of  authority  in 
the  corporation  to  do  the  act,  it  may  be  disregarded. 
-{•Long  V.  Railway  Co.,  91  Ala.  519. 
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in  England,  in  the  Supreme  Court  of  the  United  States, 
and  in  several  States  is,  that  such  a  contract  is  absolutely 
void  as  to  its  obligation  and  no  action,  in  any  form,  can 
be  maintained  upon  it.  But,  if  the  person  who  has  per- 
formed his  part,  has  parted  with  anything  of  value,  this 
may  be  recovered  of  the  other  party  in  any  form  of 
action  proper  for  such  purpose,  as  for  an  accounting.* 

The  other  view,  held  by  the  great  majority  of  the 
State  courts,  is  that  the  person  who  has  not  yet  per- 
formed his  part,  but  who  accepts  and  retains  any  of  the 
benefits  received  from  the  other  party  is  thereby 
estopped  from  denying  the  validity  of  the  contract,  and 
consequently  it  is  enforceable  according  to  its  terms  by 
the  other  party. f 

Sec.  1296.  SAME  SUBJECT— WHO  MAY 
COMPLAIN  OF  ULTRA  VIRES  CONTRACT. 
— Those  who  are  entitled  to  complain  against  the  en- 
forcement or  carrying  out  of  an  ultra  vires  contract  en- 
tered into  by  a  corporation,  are:     1.  The  State,  if  the 


*Northwestern  Union  Packet  Co.  v,  Shaw,  37  Wis,  655; 
Day  V.  Buggy  Co.,  57  Mich.  146;  Davis  v.  Raih'oad  Co.,  131 
Mass.  258 ;  Bank  v.  Townsend,  139  U.  S.  67 ;  Brown  v.  Atchi- 
son, 39  Kan.  37;  Moore  v.  Tanning  Co.,  60  Vt.  459. 

fNassau  Bank  v.  Jones,  95  N.  Y.  115;  s.  c.  1  Cumming, 
Cas.  Priv.  Corp.  293;  Bissell  v.  Railroad  Co.,  22  N.  Y.  259; 
Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  62 ;  Bradley  v.  Ballard, 
55  111.  413;  Brewing  Co.  v.  Flannery,  137  111.  309;  Bank  v. 
Co.,  90  Mich.  550;  Slater  Woolen  Co.  v.  Lamb,  143  Mass.  420; 
Wright  V.  Hughes,  119  Ind.  324;  Wright  v.  Pipe  Line  Co., 
101  Pa.  St.  204;  Seymour  v.  See,  54  Minn.  147;  66  N.  H. 
100;  58  Conn.  219. 
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public  is  affected.  2.  The  parties,  except  as  limited  in 
the  preceding  sections.  3.  Shareholders  may  enjoin  the 
comjiletion  of  an  ultra  vires  contract  which  is  executory, 
and  in  some  cases  may  have  an  executed  ultra  vires  con- 
tract set  aside,  if  they  act  promptly.  4.  Creditors  of  the 
corporation  cannot  usually  complain,  but  where  the  ultra 
vires  contract  would,  if  performed,  make  the  corporation 
insolvent,  it  has  been  held  that  a  creditor  can  enjoin  its 
performance.  Outside  parties,  though  they  might  be  in 
some  way  affected  by  the  ultra  vires  contract  cannot  en- 
join its  performance. 

Sec.  1297.  LIABILITY  OF  CORPORATIONS 
FOR  TORTS  AND  CRIMES.— Corporations  are 
held  liable  for  torts  substantially  as  the  master  is  held 
liable  for  the  torts  of  his  servants  while  engaged  in  the 
master's  business.  The  managers  of  the  corporation  are 
regarded  as  being  practically  the  corporation,  since  the 
whole  of  the  corporate  duties  are  vested  in  them.  The 
corporation  can  only  act  through  its  representatives,  and 
for  their  torts  committed  while  acting  in  behalf  of  the 
corporation,  the  corporation  is  held  responsible.  Thus  a 
corporation  has  been  held  liable  for  damages  for  an  as- 
sault, battery,  false  imprisonment,  libel,  malicious  prose- 
cution, fraud,  deceit,  conspiracy,  trespass,  nuisance,  neg- 
ligence, etc.,  committed  by  its  representatives  while  act- 
ing for  it.  It  is  said  that  a  corporation  is  not  liable  for 
slander,  because  slander  cannot  be  committed  by  an 
agent,  but  this  does  not  appear  logical  or  right.  By  the 
weight  of  authority  a  corporation  is  liable  for  torts  aris- 
ing from  a  business  or  act  that  is  ultra  vires.    They  ar^ 
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also  liable  for  exemplary  damages  as  masters  are  for  the 
torts  of  their  servants. 

An  exception  to  the  rule  of  corporate  liability  for 
torts  is  made  in  the  case  of  charitable  corporations,  such 
as,  hospitals,  and  the  like,  as  they  receive  no  compensa- 
tion for  their  service,  it  is  held  that  their  funds  shall  not 
be  taken  to  pay  damages  for  torts  committed  by  their 
agents,  and  such  agents  are  alone  held  liable  for  their 
torts. 

CRIMES.  Corporations  are  held  liable  for  crimes, 
whether  arising  from  non-feasance  or  misfeasance  and 
also  for  criminal  libel.  There  seems  to  be  no  good  reason 
why  they  might  not  also  be  held  liable  criminally,  for 
many  other  offenses,  even  for  felonies  of  the  higher 
grade,  except  that  the  criminal  laws  do  not  usually  pro- 
vide penalties  that  could  be  applied  to  them.  There  is 
a  tendency  to  hold  them  liable  for  such  crimes  as  may  be 
punished  by  fines. 

Corporations  are  liable  for  contempts  of  court  as  in- 
dividuals are,  and  may  be  punished  for  contempt  by 
fines  imposed  upon  them,  as  well  as  by  imprisonment  of 
their  officers,  where  such  officers  refuse  to  obey  the  or- 
ders of  the  court. 


CHAPTER  V. 

THE  CORPORATION  AND  THE  STATE. 

Sec.  1298.  THE  STATE'S  MEANS  OF  CON- 
TROL—IN GENERAL. — The  state's  general  meth- 
ods of  controlling  corporations  are:  1.  By  the  courts. 
2.  By  or  through  the  legislature. 

1.  By  the  Courts.  The  state  by  permitting  actions 
at  law  and  suits  in  equity,  exercises  general  control  over 
corporations  as  over  other  persons.  The  state  may  also 
exercise  special  control  over  corporations  through  the 
courts  by  way  of  visitation  under  special  circumstances. 

2.  By  Legislative  Bodies.  The  general  regulation 
of  all  persons,  whether  natural  or  artificial,  within  the 
state,  inheres  in  Congress  and  the  state  legislature.  And 
other  special  legislative  powers  or  means  of  control  are 
frequently  reserved  to  the  state  when  the  corporation  is 
created.  The  legislative  power  over  corporations  is  lim- 
ited by  constitutional  provisions  to  be  found  in  both  the 
national  and  state  constitutions.    These  are: 

Sec.  1299.  SAME  SUBJECT  — CONSTITU- 
TIONAL LIMITATIONS  ON  LEGISLATIVE 
CONTROL  OF  CORPORATIONS.— The  limita- 
tions imposed  by  the  national  constitution  upon  Con- 
gress are:  1.  All  direct  taxes  shall  be  apportioned 
among  the  states  according  to  population;  and  Con- 
gress is  by  this  provision  limited  as  to  its  power  to  tax 

86 
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corporations.  2.  Bills  of  attainder  and  eir  post  facto 
laws  shall  not  be  passed.  3.  Taxes  or  duties  shall  not 
be  laid  upon  articles  exported  from  any  state.  4.  Pref- 
erences shall  not  be  given  to  ports  of  one  state  over 
those  of  another.  5.  Vessels  shall  not  be  obliged  to 
enter,  clear,  or  pay  duties  in  passing  from  the  ports  of 
one  state  to  another.  Congress  cannot  in  its  effort  to 
control  corporations  transgress  any  of  these  constitu- 
tional provisions. 

The  constitutional  provisions  limiting  the  state  legis- 
latures in  their  control  of  corporations  are :  1.  No  state 
shall  pass  bills  of  attainder,  ea^  post  facto  laws,  or  laws 
impairing  the  obligation  of  a  contract.  2.  A  state  can- 
not lay  imposts  or  duties  on  exports  or  imports,  or  any 
duty  on  tonnage.  3.  It  cannot  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States.  4.  It 
cannot  dejirive  any  person  of  life,  liberty  or  property 
without  due  process  of  law.  5.  It  cannot  deny  to  any 
person  w^ithin  its  jurisdiction  the  equal  protection  of  the 
laws.  The  last  three  limitations  are  to  be  found  in  state 
constitutions  as  well  as  in  the  federal  constitution. 

Sec.  1300.  THE  STATE  AND  ITS  OWN  COR- 
PORATIONS—CONTROL BY  THE  COURTS. 
— The  state  in  the  control  of  corporations  created  by  it, 
through  the  courts,  has  five  special  methods  available, 
which  existed  at  common  law,  but  are  also  usually  au- 
thorized by  statute.    These  are : 

1.  Quo  Warranto,  or  an  information  in  the  nature 
of  quo  warranto,  as  it  is  now  called.     2.     Scire  facias. 
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3.  Mandamus.  4.  Injunction.  5.  Indictment.  While 
it  is  usual  for  the  Attorney  General  to  start  these  pro- 
ceedings, the  court  itself  has  authority  to  direct  some 
one  to  bring  them;  and  by  statute  in  many  states,  the 
proceedings  may  be  instituted  on  the  relation  of  any 
individual. 

1.  Quo  Warranto.  The  writ  of  quo  warranto  was 
issued  to  bring  a  corporation  before  the  court  to  show 
"by  what  authority"  it  claimed  or  exercised  corporate 
franchises,  and  was  applicable  to  cases  where  there  never 
had  been  a  right,  as  well  as  where  there  had  been  a  for- 
feiture of  a  previous  right  by  reason  of  neglect  or  abuse. 
The  same  end  is  now  accomplished,  in  a  similar  way,  by 
an  information  in  nature  of  quo  warranto.  The  judg- 
ment was,  and  is,  when  the  action  is  maintained,  ouster 
and  seizure  of  franchises. 

2.  Scire  Facias.  This  is  a  common  law  writ  gener- 
ally used  where  there  was  a  legal  corporation  which  had 
abused  its  authority,  and  it  was  called  upon  by  this  writ 
"to  make  kno\\Ti"  why  it  had  done  so.  The  judgment 
could  be  the  same  as  in  quo  warranto  proceedings. 

3.  Mandamus.  The  writ  of  mandamus  may  be  is- 
sued to  compel  the  performance  of  a  definite  corpor- 
ate duty,  whether  fixed  by  statute,  charter  provision,  or 
by  the  conmion  law. 

4.  Injunction.  This  writ  is  issued  by  a  court  of 
equity  to  prevent  the  doing  of  some  wrongful  or  in- 
jurious act  threatened  by  the  corporation. 

5.  Indictment.  This  is  a  criminal  proceeding,  and 
may  be  used  to  punish  a  corporation  for  creating  or 
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maintaining  a  public  nuisance,  or  other  offense  punish- 
able by  a  fine. 

Sec.  1301.  SAME  SUBJECT— FOR  WHAT 
CAUSES  FORFEITURE  MAY  BE  HAD.— Any 

abuse,  misuse,  or  non-user,  of  corporate  franchises,  to 
the  injury  of  the  public,  is  cause  of  forfeiture  by  the 
state  in  quo  warranto  or  scire  facias  proceedings.  Thus, 
engaging  in  unlawful  combinations,  in  illegal  insurance 
or  banking,  fraudulent  organization,  wilful  or  negligent 
non-user,  and  the  like,  are  sufficient  to  constitute  a  for- 
feiture of  charter.  Also,  the  usurpation  of  any  public 
franchise,  imperfect  or  insufficient  organization,  exercis- 
ing corporate  powers  after  expiration  of  charter,  or  in- 
trusion into  a  corporate  office,  will  be  causes  of  forfeit- 
ure. 

Sec.  1302.  SAME  SUBJECT— FORFEITURE 
AS  EFFECTED  BY  STATUTES  OF  LIMITA- 
TION AND  WAIVER.— There  is  an  English  rule 
that  the  courts  will  not  entertain  a  quo  warranto  on  the 
relation  of  a  private  individual  when  six  years  have 
elapsed  from  the  time  the  cause  of  forfeiture  occurred, 
but  this  rule  is  not  applicable  to  the  king  or  state,  since 
statutes  of  limitations  do  not  run  against  the  state,  unless 
the  state  is  expressly  named.  Many  of  the  states  have, 
however,  provided  that  the  state  shall  not  bring  quo  war- 
ranto proceedings  after  a  prescribed  time,  varying  from 
eight  to  twenty  years.  The  legislative  body  may,  after 
a  cause  of  forfeiture  has  occurred,  waive  the  state's  right 
to  complain,  and  the  failure  of  the  Attorney  General  to 
act  has  a  similar,  but  not  the  same  effect.    A  waiver  by 
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the  legislature  pardons  the  offense,  and  the  state  cannot 

afterwards  forfeit  the  charter  for  that  particular  offense. 

Sec.  1303.    SAME  SUBJECT— THE  STATE'S 

POWER  TO   CONTROL   BY   MANDAMUS.— 

Mandamus  is  a  prerogative  writ  which  may  be  issued  to 
compel  the  performance  of  a  duty.  Whenever  a  specific 
and  determined  legal  duty  is  imposed  upon  a  private 
corporation,  expressly  or  impliedly,  by  statute,  charter 
or  common  law,  and  there  is  no  other  adequate  remedy 
for  its  enforcement,  mandamus  will  lie  in  a  suit  brought 
on  behalf  of  the  state  to  enforce  the  public  duty ;  or  in 
case  of  a  private  right,  on  behalf  of  the  person  or  per- 
sons to  whom  the  duty  is  due,  but  it  wull  not  issue  to  en- 
force a  mere  optional  corporate  privilege,  or  to  control 
discretion.  It  may  be  used  to  reinstate  a  member;  com- 
pel the  calling  of  meetings ;  the  inspection  of  books ;  the 
transfer  of  shares;  and  to  compel  public  service  com- 
panies, as  water,  gas,  telegraph,  railroad,  and  the  like 
companies,  to  perform  their  duties  to  the  public,  or  to 
individuals. 

Sec.  1304.  SAME  SUBJECT— CONTROL  BY 
COURTS  OF  EQUITY.— Equity  courts  have  no 
general  jurisdiction  to  dissolve  corporations,  though  it 
has  been  held  in  Michigan,  that  where  dissolution  was 
necessary  to  prevent  the  continuance  of  a  fraud  in  a 
suit  of  which  the  court  had  jurisdiction,  it  could  go  to 
the  extent  of  decreeing  dissolution.  And  such  power 
under  the  like  circumstances  is  frequently  conferred 
upon  equity  courts  by  statute.  Neither  do  courts  of  equity 
usually  have  power  to  enjoin  corporate  acts,  unless  there 
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are  other  ground  of  jurisdiction.  An  injunction  may- 
be granted  ui)on  the  application  of  the  state  whenever 
a  corporation  is  abusing  the  powers  given  it  for  a  public 
purpose,  or  is  acting  adversely  to  the  public,  or  is  creat- 
ing nuisance  or  theatening  to  do  these  things ;  it  will  like- 
wise issue  to  prevent  the  dissipation  of  the  funds  of  a 
public  charitable  trust  when  the  beneficiaries  are  so 
numerous  and  indefinite  that  the  trust  can  be  preserved 
only  through  the  public  authorities.  A  shareholder  may 
enjoin  the  violation  of  a  corporate  franchise,  the  diver- 
sion of  funds,  or  the  completion  of  executory  ultra  vires 
transactions.* 

Sec.  1305.  SAME  SUBJECT— CONTROL  BY 
PRIVATE  AND  PUBLIC  VISITORS.— In  the 
case  of  charitable  corporations,  the  person  who  endowed 
the  charity  had  the  right  or  privilege  of  appointing  a 
visitor  to  see  if  the  funds  were  applied  according  to  the 
terms  of  the  gift,  and  if  he  did  not  appoint  such  visitor 


*Generally  to  entitle  a  stockholder  to  maintain  a  suit  in  equity 
to  prevent  a  corporate  injury  from  an  act  threatened,  either  in 
his  own  name,  or  on  behalf  of  himself  and  other  stockholders, 
It  must  be  shown  that  every  reasonable  eif  ort  to  obtain  redress  or 
protection  through  the  regular  corporate  management  has 
proved  unavailing,  thus  the  bill  may  show  that  the  directors 
cannot  sue  by  reason  of  their  disqualification  from  misconduct, 
or  have  wrongfully  refused  to  do  so  upon  proper  demand,  and 
that  there  Is  no  adequate  remedy  at  law,  and  then  the  action 
may  be  maintained  by  the  shareholder.  Dodge  v.  Woolsey,  18 
How.  331 ;  Atwood  v.  Merryweather,  L.  R.  5  Eq.  464 ;  Hawes 
v.  City  of  Oakland,  104  U.  S.  450 ;  Miner  v.  Ice  Co.,  93  Mich. 
97 ;  Wayne  Pike  Co.  v.  Hammons,  129  Ind.  368. 
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the  right  to  do  so  resulted  to  himself  and  his  heirs.  But 
since  in  the  United  States  the  English  primogeniture 
rules  of  descent  have  been  abolished,  and  all  of  a  per- 
son's children  become  heirs,  such  method  of  visitation 
becomes  impracticable,  though  if  the  right  is  not  waived, 
it  yet  remains;  statutes,  however,  usually  provide  other 
methods  of  aj^pointing  visitors  now. 

Public  Visitor.  In  most  of  the  states,  the  legislature 
has  provided  for  Raiboad,  Insurance  and  other  like 
Commissioners,  whose  duty  it  is  to  inquire  into  and  re- 
port upon  the  condition  of  various  kinds  of  public  serv- 
ice corporations,  they  are  supposed  to  protect  the  pub- 
lic from  slack  methods  on  the  part  of  the  corporations. 

Sec.  1306.  SAME  SUBJECT— CONTROL  BY 
THE  LEGISLATURE.— The  control  exercised  by 
the  state  through  the  legislature  is  either:  1.  Ordinary; 
or  2.  Extraordinary.  In  the  exercise  of  the  ordinary 
legislative  powers,  corporations  are  subject  to:  (a)  The 
power  of  eminent  domain,  (b)  The  police  power,  (c) 
The  taxing  power.  In  the  exercise  of  the  legislature's 
extraordinary  powers,  under  some  circumstances,  cor- 
porate charters  may  be:    (a)  Repealed;  (b)  Amended. 

Sec.  1307.  SAME  SUBJECT— (a)  THE  POW- 
ER OF  EMINENT  DOMAIN.— Corporations,  like 
natural  persons,  are  subject  to  the  power  of  the  state 
to  take  any  of  their  property  or  their  franchises,  for 
public  purposes,  upon  making  due  compensation.  The 
general  rule  is,  however,  that  property  already  devoted 
to  a  public  use  cannot  be  taken  for  another  public  use 
without  express  authority;  and  it  is  sometimes  said  that 
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the  new  use  must  be  diif erent  from  the  old  use,  that  is, 
one  railroad  company  could  not  be  authorized  to  take  the 
whole  line  of  another  railroad  company  to  be  operated 
in  the  same  way.  The  rule  is  not  violated,  however,  by 
the  taking  of  street  railways  operated  by  horses,  for  use 
by  electric  power  companies ;  and  the  taking  of  toll  roads 
by  the  state  to  be  turned  into  free  roads.* 

Sec.  1308.  SAME  SUBJECT— (b)  THE  PO- 
LICE POWER. — Corporations  are  subject  to  the  po- 
lice power  of  the  state  the  same  as  individuals.  So, 
although  they  may  have  been  chartered  for  the  express 
purpose  of  carrjdng  on  a  lottery,  or  manufacturing 
liquors,  yet  subsequent  legislation  may  forbid  such  acts, 
without  infringing  the  constitutional  jirovisions  as  to  the 
impairing  the  obligation  of  contracts,  for  the  reason  that 
no  one  can  obtain  a  vested  right  in  any  business  that  is 
dangerous  to  the  public  health,  the  public  morals,  or  the 
public  safety.  The  state  cannot  surrender  or  barter 
away  its  control  over  these  subjects.  Under  the  police 
power,  also,  the  rates  to  be  charged  by  public  service 
companies,  within  the  limit  that  forbids  their  being  de- 
prived of  their  property  \Wthout  due  process  of  law,  may 
be  fixed  or  regulated ;  and  reports  from  insurance,  trust, 
building  and  loan,  bank  and  other  like  comjjanies  may 
be  required  for  the  protection  of  the  public.    The  gen- 


*Greenwood  v.  Freight  Co.,  105  U.  S.  13;  Railroad  Co.  v. 
Railroad  Co.,  Ill  Mass.  125;  Turnpike  Co.  v.  Railroad  Co., 
21  Vt.  590 ;  Black  v.  Canal  Co.,  24  N.  J.  Eq.  455 ;  Trustees  of 
Canal  v.  Railroad  Co.,  14  111.  314;  Bridge  Co.  v.  Dix,  6  How. 
507;  11  Pet.  420. 
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eral  limits  of  this  power  is  that  iii  case  of  lawful  busi- 
ness, property  cannot  be  confiscated  by  the  state,  vested 
rights  divested,  or  the  performance  of  natural  functions 
interfered  with  by  the  state  in  its  legislation.* 

Sec.  1309.  SAME  SUBJECT— (c)  THE  TAX- 
ING POWER. — The  state's  power  to  tax  corpora- 
tions is  the  same  as  in  the  case  of  individuals.  The  cor- 
porate elements  of  taxation  are:  1.  The  primary  fran- 
chise. 2.  Secondary  franchises.  3.  Its  property,  real 
or  personal,  tangible  or  intangible.  4.  Its  capital  stock, 
authorized,  subscribed  or  i^aid  in.  5.  Earnings,  gross 
or  net,  or  profits.  6.  The  shares  of  stock  owned  by 
shareliolders.  It  is  possible  that  all  of  these  might  be 
taxed  at  one  time  without  being  illegal,  though  it  would 
be  in  some  sense  double  taxation,  or  treble  or  quadruple, 
as  the  case  might  be. 

1. — 2.  Taxation  of  Franchises.  It  is  not  usual  to 
separate  the  j^rimary  franchise, — the  right  to  be  a  cor- 
poration and  exercise  corporate  powers,  from  the  sec- 
ondary franohises,  such  as  occupying  the  streets  by  a 

*Thorpe  V.  Railroad  Co.,  27  Vt.  140;  Beer  Co.  v.  Mass.,  97 
U.  S.  25;  Ward  v.  Farwell,  97  111.  593;  Eagle  Ins.  Co.  v. 
State,  153  U.  S.  446;  Railroad  Co.  v.  Loomis,  13  111.  548; 
Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659;  Town  of  Lake 
View  V.  Cemetery  Co.,  70  111.  191 ;  Com.  v.  Railroad  Co.,  103 
Mas6.  254;  Chicago  Railroad  Co.  v.  People,  105  111.  657;  Peo- 
ple V.  Railroad  Co.,  70  N.  Y.  569;  77  Pa.  St.  173;  Atty.  Gen. 
V.  No.  Am.  Life  Ins.  Co.,  82  N.  Y.  172;  Chicago  Life  Ins. 
Co.  V.  Needles,  113  U.  S.  574;  Munn  v.  Illinois,  94  U.  S.  113; 
Stone  V.  Trust  Co.,  116  U.  S.  307;  Ruggles  v.  People,  91  111. 
256.  And  sec  the  subject  of  Police  Power  in  Vol.  4,  Cyclopedia 
of  Law. 
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street  railway  corporation, — for  the  purposes  of  tax- 
ation. Some  courts  seem  to  think  that  since  the  state 
charges  a  very  small  or  no  fee  for  the  privilege  of  incor- 
porating, the  primary  franchise  has  no  value ;  the  proper 
view,  however,  seems  to  be  that  its  value  is  whatever  it 
adds  to  the  convenience,  efficiency,  and  safety  of  con- 
ducting the  business  by  the  corporate  form  of  organ- 
ization over  other  forms,  that  is,  what  w^ould  those  who 
have  it,  give  for  it,  rather  than  do  without  it.  Its  value 
is  difficult  to  estimate,  and  many  rules  for  its  ascertain- 
ment have  been  suggested.  Without  attempting  to  sepa- 
rate the  primary  and  secondary  franchises,  the  following 
methods  of  valuation  have  been  approved:  First,  find 
the  market  value  of  all  the  shares  and  bonds  of  the  cor- 
poration, from  this  subtract  the  assessed  value  of  all 
the  real  and  personal  property,  the  balance  thus  ob- 
tained will  be  the  value  of  the  franchises.  Second,  ascer- 
tain the  total  net  earnings,  usually  the  average  earnings 
for  a  period  of  years,  capitalize  these  at  the  average  rate 
of  interest  upon  short  loans,  from  the  total  amount  so 
found,  subtract  the  assessed  value  of  the  real  and  per- 
sonal property,  the  balance  will  represent  the  value  of 
the  franchises.  Both  of  these  methods  are  based  in  fact 
upon  the  earning  capacity  of  the  capital  of  the  corpora- 
tion, and  is  the  business  man's  estimate  of  its  value. 

The  situs  of  secondary  franchise,— such  as  the  right 
to  operate  a  street  railway, — for  the  purpose  of  taxation, 
is  where  the  line  is  operated.  And  the  same  is  true  as 
to  railroad  corporations.  The  situs  of  the  primary 
franchise  is  usually  considered  as  being  at  the  principal 
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office  of  the  corporation;  it  undoubtedly  can  be,  how- 
ever, considered  as  having  a  situs  wherever  the  corpor- 
tion  does  business,  in  proportion  to  the  business  done; 
and  it  is  usually  so  considered  when  business  is  done  in 
two  or  more  states.     The  franchise  may  be,  but  is  not 
usually,  unless  specially  named,  included  in  the  term 
"property,"  for  purposes  of  taxation.     P'ranchise  taxes 
may  be  measured  by  dividends,  by  the  amount  of  the 
capital  stock,  or  the  amount  of  capital  stock  employed 
within  the  state,  by  ascertaining  the  amount  of  the  cap- 
ital stock  and  deducting  the  value  of  the  tangible  prop- 
erty assessed  in  the  state,  by  the  extent  of  the  business 
transacted,  by  the  net  earnings,  by  the  aggregate  mar- 
ket value  of  the  shares,  less  the  value  of  the  real  and 
personal  property,  by  a  percentage  on  the  excess  of  the 
market  value  of  the  stock  over  the  value  of  real  estate 
and  machinery.*     But  corporate  franchises  granted  by 
Congress  are  not  taxable  by  state  authority  without  the 
consent  of  Congress.     (127  U.  S.  1;   166  U.  S.  150.) 
3.     Tawatio7i  of  Property.     The  corporate  property 
of  whatever  kind,  is  subject  to  taxation  the  same  as 
that  of  individuals.     There  is  a  tendency  now  to  con- 
sider the  property  as  a  unit  devoted  to  a  special  pur- 
pose, and  have  all  of  it  assessed  by  one  state  board. 


*Adams  Ex.  Co.  v.  Ohio,  165  U.  S.  194;  Telephone  Co.  v. 
Phila.,  190  U.  S.  160;  Southern  Gum  Co.  v.  Laylin,  66  Ohio 
St.  578;  People  v.  Ins.  Co.,  92  N.  Y.  328;  Com.  v.  Bank,  123 
Mass.  493;  Peo})lc  v.  Roberts,  157  N.  Y.  677;  Sav.  Soc.  v. 
Coite,  6  Wall.  591;  Com.  v.  Gas  L.  Co.,  12  Allen  75;  Am.  & 
Eng.  Encyc.  L.  (2nd  cd.)  Vol.  27,  p.  932. 
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instead  of  by  local  assessors.  After  it  is  assessed  by 
the  state  board,  the  apportionment  may  be,  and  fre- 
quently is,  made  among  the  various  counties  or  local 
subdivisions  of  the  state  in  proportion  to  the  business 
done  in  these  districts,  or  mileage  therein,  in  the  case  of 
railroad  and  telegraph  companies,  and  the  like.  And 
the  same  principle  may  be  applied  in  the  taxation  of 
corporations  doing  business  in  several  states.* 

4.  Taxation  of  Cajntal  Stock.  A  corporation  char- 
tered by  two  states  may  be  taxed  on  its  capital  stock 
in  each.  As  the  capital  stock  of  a  corporation  is  re- 
garded as  belonging  to  the  corporation  as  a  legal  entity, 
it  may  be  taxed  to  the  corporation.  But  in  some  states 
certain  corporations  are  relieved  from  paying  taxes  on 
their  capital  stock.  When  the  capital  stock  is  taxed 
under  the  principle  of  deriving  an  income  or  profit 
therefrom,  it  does  not  mean  net  profit,  and  the  tax  must 
be  paid  though  there  is  no  net  profits  derived,  f 

5.  Taocation  of  Gross  or  Net  Earnings.  These  may 
be  the  basis  of  taxation  in  the  case  of  corporations  not 
engaged  in  inter-state  commerce,  or  upon  those  earn- 
ings that  are  not  derived  from  such  source,  since  this 


*State  Raih'oad  Tax  Cases,  92  U.  S.  575;  Pittsburg,  Etc. 
R.  Co.  V.  Backus,  154  U.  S.  421 ;  Cin.  R.  Co.  v.  Com.,  81  Ky. 
492;  Pullman  P.  C.  Co.  v.  Pennsylvania,  141  U.  S.  18;  Adams 
Express  Co.  v.  Ohio,  165  U.  S.  194;  Postal  T.  Co.  v.  Adams, 
155  U.  S.  688. 

fPeople  V.  Niagara  Co.,  4  Hill  (N.  Y.)  20;  7  Hill  504; 
People  V.  New  York,  18  Wend.  605;  Tennessee  v.  Whitworth, 
117  U.  S.  129;  Com.  v.  Erie  R.  Co.,  98  Pa.  St.  127;  R.  Co.  v. 
Weber,  96  111.  443. 
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would  constitute  an  interference  with  inter-state  com- 
merce, which  is  under  the  exclusive  jurisdiction  of  the 
federal  government.  And  the  states  cannot  du'ectly 
tax  the  corporations  upon  earnings  derived  from  inter- 
state commerce.t  It  has  been  held,  however,  that  cor- 
porations may  be  taxed  upon  their  capital  stock,  and 
the  tax  may  be  graded  according  to  the  gross  or  net 
earnings,  whether  they  are  partly  derived  from  inter- 
state commerce  or  noi.t 

6.  Taxation  of  Shares  of  Stock.  Shares  of  stock  are 
taxable  although  the  corporate  property  or  capital  stock 
is  also  taxed,  and  whether  this  is  at  its  actual  or  face 
value.  In  several  states  it  is  held  that  this  is  not  double 
taxation;  in  others  it  is  held  to  be  such.  The  situs  of 
shares  of  stock  for  the  purpose  of  taxation  is  usually 
the  domicile  of  the  owner,  but  the  state  may  make  their 
situs  to  be  that  of  the  domicile  of  the  corporation,  and 
tax  them  there,  even  though  their  owner  lives  in  another 
state  where  he  is  also  taxed  on  the  same  shares.  It  has 
been  held  also  that  alien  owners  of  shares  may  be  taxed 
higher  than  residents,  but  this  is  not  the  case  where 
the  owner  simply  resides  in  another  state  of  the  Union. 
By  statute  they  are  usually  made  taxable  as  personal 
property. 

The  state  cannot  tax  the  franchise  of  a  national  cor- 
poration, without  the  consent  of  Congress,  nor  can  it 


fPhila.  Steamship  Co.  v.  Pcnnsyh'ania,  122  U.  S.  326;  Knis- 
cly  V.  Cottcrel,  196  Pa.  St.  614. 

tDelaware  Raih'oad  Tax,  18  Wall.  206;  State  v.  Co.,  93 
Md.  314. 
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tax  any  national  governmental  agency;  neither  can  it 
tax  a  patent  right  granted  from  the  government,  but 
it  may  tax  the  machines  or  property  constructed  under 
the  patent. 

Sec.  1310.  SAME  SUBJECT— POWER  TO  RE- 
PEAL AND  FORFEIT.— These  have  already  been 
referred  to  under  dissolution.  This  power  is  extraor- 
dinary, and  if  it  is  not  reserved  to  the  legislature,  it 
cannot  repeal  any  charter;  if  the  power  to  repeal  is  re- 
served without  qualification,  it  may  be  exercised  at  any 
time  without  giving  any  reason  for  so  doing.  Vested 
property  rights  are  not  destroyed,  however,  by  such  re- 
peal; if  the  power  to  repeal  is  reserved  upon  the  hap- 
pening of  some  condition,  some  cases  hold  that  there 
must  be  a  judicial  determination  that  the  condition 
has  happened,  before  the  legislature  can  act ;  other  cases 
hold  that  the  matter  is  wholly  within  the  power  of  the 
legislature  to  determine. 

No  reserve  power  is  necessary  for  forfeiting  the  cor- 
porate franchises  for  abuse  or  non-user;  this  power  is 
implied  from  the  nature  of  a  franchise,  and  can  be  en- 
forced only  in  the  courts  after  a  proper  judicial  deter- 
mination of  the  facts.  A  court  of  law  alone  has  the 
power  to  dissolve  for  breach  of  duty,  and  generally  only 
on  complaint  of  the  state,  by  the  Attorney  General. 

Sec.  1311.  SAME  SUBJECT— POWER  TO 
AMEND. — Since  a  charter  is  a  contract,  the  general 
rule  here  is  that  it  can  be  amended  only  by  consent  of 
both  parties,  that  is,  the  state  and  the  corporation;  and 
further,  since  there  is  also  contained  in  the  charter,  a 
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contract  between  the  corporation  and  each  member, 
the  corporation  cannot  accept  an  amendment  unless 
each  member  consents;  and  this  is  the  general  rule  in 
this  countr}^  concerning  material  amendments,  where 
the  state  has  not  reserved  the  power  to  amend.  Under 
the  transcendent  power  of  Parliament,  however,  a  ma- 
terial amendment  could  be  imposed  upon  a  corporation 
without  its  consent  or  that  of  its  members;  and  the 
corporation  could  be  destroyed  by  Parliament  at  any 
time,  as  the  constitutional  provision  which  governs  our 
legislatures,  as  to  impairing  the  obligation  of  contracts, 
has  no  place  in  the  English  constitution.  Perhaps  Con- 
gress has  a  like  arbitrary  power  as  to  corporations  cre- 
ated by  it. 

Under  a  reserved  power  to  amend,  the  states  have 
much  the  same  power  as  Parliament — that  is,  an  amend- 
ment, even  though  material,  may  be  tendered  and  if 
not  accepted  the  state  may  take  awaj'^  the  corporate 
life.  But  in  this  connection  it  has  been  held  that  what 
the  state  offers  must  be  an  amendment^  not  something 
w^holly  new  and  different, — such  as  requiring  a  banking 
company  to  build  a  railroad. 

Two  views  are  taken  also  as  to  the  power  of  the  ma- 
jority of  the  members  to  accept  an  amendment,  if  the 
power  to  amend  is  reserved  to  the  state  when  the  cor- 
poration is  formed.  One  line  of  cases  holds,  that  the 
majority  have  the  power  to  accept  material  amendments, 
against  the  dissent  of  the  minority;  other  cases  hold  that 
unanimous  consent  is  necessary. 
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Sec.  1312.  THE  STATE  AND  NATIONAL 
CORPORATIONS— I N  GENERA  L.— National 
corporations  are  not  to  be  regarded  as  foreign  corpora- 
tions in  any  state,  unless  they  are  created  to  operate  in 
one  of  the  territories  or  in  the  District  of  Columbia,  in 
which  case  they  are  regarded  substantially  the  same  as 
if  created  by  the  legislature  of  one  of  the  states,  Con- 
gress merely  acting  as  the  local  legislature  m  these 
cases.  But  corporations  created  by  the  federal  govern- 
ment to  perform  its  national  functions,  to  operate  in 
any  state,  are  not  foreign  corporations  in  any  state.  By 
the  National  Banking  Act,  a  national  bank  located  in 
any  particular  state,  is  for  most  purposes  treated  as  a 
citizen  or  inhabitant  of  that  state;  it,  however,  cannot 
be  taxed  in  such  state,  or  the  exercise  of  its  powers  re- 
stricted by  the  state  where  it  is  located,  in  any  other 
way  than  as  is  expressly  authorized  by  the  national 
laws. 

Sec.  1313.  THE  STATE  AND  FOREIGN 
CORPORATIONS— RIGHT  OF  THE  FOR- 
EIGN CORPORATION  IN  A  STATE.— Strictly 
speaking  the  states  of  the  Union  are  foreign  to  each 
other  as  regards  most  matters  relating  to  corporation 
laws.  While  the  ownership  of  property,  so  long  as  it 
is  legal,  in  any  state,  by  a  corporation  organized  in  an- 
other state  is  protected  as  is  the  property  of  an  indi- 
vidual, and  so  long  as  its  acts  within  the  state  are  legal, 
it  is  protected  under  the  provisions  of  the  federal  con- 
stitution. A  foreign  corporation's  right,  however,  to  do 
business  in  any  state,  is  based  upon  mere  comity  and 
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cannot  be  claimed  as  a  legal  right.  It  has  the  power 
to  do  business  anywhere  if  not  limited  by  its  diarter, 
but  its  right  to  do  business  in  any  other  state  than  the 
one  creating  it,  depends  upon  the  consent  of  the  state 
where  it  seeks  to  do  business. 

Sec.  1314.  SAME  SUBJECT— RIGHT  TO  EN- 
GAGE IN  COMiMERCE.— While  the  general  rule, 
as  stated  in  the  preceding  section,  prevents  a  foreign 
corporation  from  entering  and  establishing  a  place  of 
business  and  exercising  its  corporate  franchises  in  an- 
other state,  without  its  consent,  yet  any  corporation, 
just  as  a  natural  person,  under  the  federal  constitution 
has  the  right  to  engage  in  inter-state  commerce,  and 
when  so  engaged  it  cannot  be  excluded  or  controlled  by 
any  state. 

Sec.  1315.  SAME  SUBJECT— WHAT  IS  IN- 
TERSTATE OR  FOREIGN  COMMERCE?— 
There  is  some  difficulty  in  determining  just  what  consti- 
tutes inter-state  or  foreign  commerce.  But  in  general 
it  includes  buying  and  selling,  and  transporting  across 
state  or  national  lines,  any  commodity;  or  the  traveling 
of  any  person;  or  the  transmission  of  intelligence  by 
telegraph  or  telephone  across  state  lines.  These  things, 
constituting  inter-state  commerce,  cannot  be  prevented, 
hampered  or  regulated  by  the  states.  A  foreign  cor- 
poration may  make  purchases  through  the  mails,  or  it 
may  send  its  traveling  salesmen,  or  solicitors,  into  other 
states  to  make  sales  or  purchases, — and  if  the  goods 
are  to  be  sent  by  the  corporation  to  fill  an  order  taken, 
or  are  to  be  sent  to  the  corporation  to  fill  a  purchase 
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made,  across  state  lines,  this  is  inter-state  commerce.  It 
has  been  held  also  that  a  ticket  agent  in  one  state  to  so- 
licit passengers  over  a  certain  line  of  railroad,  not  hav- 
ing any  part  of  its  road  in  that  state,  is  engaged  in  inter- 
state commerce.  Inter-state  commerce,  by  the  federal 
constitution,  is  given  entirely  over  to  federal  control 
through  Congress,  and  the  state  cannot  interfere  with 
it  in  any  way.* 

It  is  held  that  the  business  of  insurance,  or  borrow- 
ing or  loaning  money,  manufacturing,  mining,  farm- 
ing and  the  like  are  not  to  be  considered  as  commerce. 

Sec.  1316.  SAME  SUBJECT— RIGHT  OF 
STATE  TO  EXCLUDE  FOREIGN  CORPORA- 
TION.— Within  the  limits  as  stated  in  the  previous 
sections,  any  state  has  a  legal  right  to  exclude  any  cor- 
poration organized  in  another  state,  except  such  as  are 
agents  of  the  national  government,  for  any  reason,  or 
without  any  reason.  And  after  it  has  once  granted  a 
license  to  do  business  in  the  state  to  such  a  corporation, 
this  license  may  be  revoked  at  any  time,  though  a  valu- 


*State  Freight  Case,  15  Wall.  232;  Crandall  v.  Nevada,  6 
Wall.  35.  But  a  state  may  tax  a  corporation  on  freight  or 
passengers  transported  from  point  to  point  within  the  state. 
And  also  tax  the  gross  receipts  of  a  railroad  or  telegraph  com- 
pany after  they  have  reached  the  treasury  of  the  compan}^  and 
though  such  receipts  were  in  part  earned  from  inter-state  com- 
merce, it  is  not  .held  to  be  an  interference  witli  commerce. 
(State  Tax  on  Railway  Gross  Receipts,  15 Wall.  284;  Tele- 
graph Co.  V.  Texas,  105  U.  S.  460.  But  see,  Fargo  v.  Mich- 
igan, 121  U.  S.  230.) 
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able  consideration  was  paid  for  it,  without  violating  the 
federal  constitutional  provisions.* 

Sec.  1317.  SAME  SUBJECT— METHODS  OF 
EXCLUDING  OR  RESTRICTING  FOREIGN 
CORPORATIONS.— In  order  to  regulate  and  re- 
strict foreign  corporations  doing  business  within  their 
boundaries,  states  usually  provide: — 

1.  That  before  doing  business  in  a  state,  a  foreign 
corporation  shall  appoint  some  one  within  the  state  upon 
whom  service  of  summons  may  be  made. 

2.  That  when  the  corporations  of,  say,  state  A  are 
excluded  by  state  B,  then  state  A  will  exclude  the  cor- 
porations of  state  B, — these  being  called  retaliatory 
laws. 

3.  That  suits  against  such  corporations  shall  not  be 
removed  by  the  corporations  to  the  federal  courts. 
While  a  provision  of  this  kind  cannot  prevent  the  re- 
moval of  a  suit  to  the  federal  courts,  the  state,  for  a 
violation  of  the  agreement,  may  exclude  the  foreign  cor- 
poration that  so  offends  from  doing  business  within  the 
state. 

Certain  penalties  are  usually  provided  for  violating 
these  provisions.     Much  controversy  has  arisen  as  to 


*Bank  v.  Earle,  13  Pet.  519;  Paul  v.  Virginia,  8  Wall.  168; 
Liverpool  Ins.  Co.  v.  Mass.,  10  Wall.  566;  Railroad  Co.  v. 
Com.,  129  Pa.  St.  463;  Ins.  Co.  v.  Burdott,  112  Ind.  204; 
Hartford  Ins.  Co.  v.  Raymond,  70  Mich.  486;  Railroad  Co.  v. 
Harris,  12  Wall.  65;  Pembina,  Etc.,  Milling  Co.  v. 
Pennsylvania,  125  U.  S.  181  ;  Doyle  v.  Ins.  Co.,  94  U.  S.  535; 
State  V.  Ins.  Co.,  92  Tenn.  420;  State  v.  Carey,  2  N.  Dak.  36. 
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the  validity  of  contracts  made  with  a  corporation  tliat 
has  failed  to  comply  with  them;  the  weight  of  author- 
ity probably  is,  that  if  a  penalty  is  imposed  either  upon 
the  offending  corporation  or  its  agent,  that  is  the  ex- 
clusive remedy,  and  the  validity  of  the  contract  is  not 
affected  and  may  be  enforced.  This  is  particularly  true 
when  the  complaining  party  who  seeks  performance  of 
the  contract,  is  the  person  contracting  with  the  corpora- 
tion, since  such  a  provision  is  specially  designed  for  his 
protection.  If  the  corporation  is  complainant,  many 
cases  hold  it  can  enforce  a  contract  made  by  it,  before 
it  complied  with  the  provisions  of  the  state  law  in  ref- 
erence to  its  doing  business  withm  the  state ;  while  other 
cases  hold  that  if  there  is  no  penalty,  and  the  corpora- 
tion has  not  complied  with  the  provisions,  its  contracts 
are  void  and  unenforceable  by  either  party  to  them, 
until  compliance  has  been  made.  This  rule  does  not 
seem  reasonable,  so  far  as  it  apiDlies  to  a  contract  which 
is  sought  to  be  enforced  against  the  offending  corpora- 
tion. For  a  failure  to  comply,  the  state,  may,  in  either 
case,  exclude  the  corporation. 

Sec.  1318.  THE  NATIONAL  GOVERNMENT 
AND  STATE  CORPORATIONS— THE  TAX- 
ING POWER,  A  MEANS  OF  CONTROLLING 
THE  TRUSTS.— Under  the  taxing  power  of  the  fed- 
eral government,  it  has  been  held  that  State  banks  with 
power  to  issue  bills  and  notes  can  be  taxed  by  the 
National  Government  so  heavily  as  to  make  it  impos- 
sible for  them  to  do  a  profitable  business  of  this  kind, 
and  this  is  true  even  if  the  federal  government  levied  tha 
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tax  for  the  express  purpose  of  protecting  the  National 
bank  issues,  and  destroying  the  State  banks.  This 
power  of  the  general  government  to  tax  has  been  sug- 
gested to  be  such  that  state  corporations  which  engage 
in  inter-state  commerce  can  be  taxed  so  heavily  by  the 
federal  government  upon  such  business  that  they  cannot 
profitably  oontirme  their  business,  and  in  this  way,  it  is 
suggested  the  National  Government  may  control  the  re- 
cent unruly  trusts.  No  case  has  yet  been  decided,  and 
no  legislation  has  yet  been  enacted  by  Congress  under- 
takuig  to  do  this.  In  the  case  of  state  banks,  they  were 
allowed  to  reorganize  as  National  Banks  and  thereby 
come  directly  under  the  control  of  the  federal  govern- 
ment. 

Sec.  1319.  SAME  SUBJECT— ADOPTING 
STATE  REGULATIONS.— Undoubtedly,  though 
Congress  has  exclusive  control  of  inter-state  commerce, 
it  may  yet  adopt,  as  a  matter  of  expediency,  regulations 
made  by  a  state,  though  they  have  the  effect  to  ex- 
clude corporations  or  others  from  carrying  on  business 
that  they  would  otherwise  have  the  right  to  under  the 
rule  that  such  business  constitutes  inter-state  commerce 
and  could  not  be  controlled  by  the  state;  and  this  may 
be  done  even  against  the  state's  wishes  or  consent. 
Thus  Congress  has  by  statute  made  it  illegal  to  import 
into  any  state  having  a  prohibitory  liquor  law,  any  li- 
quors contrary  to  that  law. 

Sec.  1320.  SAME  SUBJECT— INTER-STATE 
COJMMERCE. — The  national  government  has  pro- 
vided an  Inter-State  Commerce  Commission  and  au- 
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thorized  it  to  investigate  and  determine  the  validity  of 
rates  charged  by  raiboads  engaged  in  inter-state  com- 
merce, and  to  prevent  their  giving  rebates  and  doing 
other  unfair  acts  discriminating  between  shippers;  but 
as  the  commission's  powers  are  hmited,  and  they  have 
no  authority  to  fix  rates,  but  simj)ly  to  investigate  them, 
they  have  not  yet  accomplished  much. 

Sec.  1321.  SAME  SUBJECT— ANTI-TRUST 
ACTS. — The  National  Government,  in  1890,  passed  an 
Anti-Trust  Act,  forbidding  any  contract  or  agi-eement 
which  monopolized  or  attempted  to  restrain  or  monopo- 
lize, inter-state,  foreign  or  territorial  trade  or  conmierce, 
under  certain  penalties,  and  requiring  the  various  United 
States  District  Attorneys  to  enforce  its  provisions,  and 
giving  to  any  party  injured  by  such  action  a  right  to 
recover  damages  for  the  injury  he  suffers  because  of 
such  illegal  monopoly  or  trust.  The  act  does  not  forbid 
or  j^revent  a  monopoly  in  the  manufacture  of  articles, 
since  this  is  not  commerce;  but  any  contract  or  agree- 
ment which  directly  restrains  or  interferes  with  such 
commerce  is  forbidden  under  the  act. 


CHAPTER  VI. 

SPECIAI.  RELATIONS  OF  CORPOEATIONS. 

Sec.  1322.  THE  CORPORATION  AND  ITS 
PROMOTERS— DUTIES   OF  PROMOTERS.— 

The  promoters  owe  to  the  corporation  the  general  duty 
to  take  no  advantage  of  it.  Hence  if  the  promoters, 
while  engaged  in  the  promotion  of  the  company,  buy 
property  for  the  corporation,  they  must  let  the  corpo- 
ration have  it  at  the  price  paid  by  them  for  it,  since 
they  are  regarded  as  standing  in  a  trust  relation  toward 
the  unborn  corporation  while  so  acting  for  it.  Likewise 
if  they  buy  property  from  themselves  for  the  corpora- 
tion they  must  not  pay  more  than  the  property  is  reason- 
ably worth.  If  they  own  or  acquire  property  for  them- 
selves while  not  acting  for  the  corporation,  they  have 
the  perfect  right  to  sell  it  to  the  corporation  at  any  price 
they  can  obtain,  provided  they  do  not  themselves,  or  by 
their  dummies,  represent  the  corporation  in  making  the 
purchase. 

Sec.  1323.  SAME  SUBJECT— LIABILITIES 
OF  PROMOTERS.— The  liabilities  of  the  promoters 
may  be:  1.  To  the  corporation  or  its  shareholders.  2. 
To  the  party  with  whom  they  deal.  3.  Liability  among 
themselves. 

1.  Liability  to  Corporation  or  Its  Shareholders.  The 
promoters  are  liable  to  the  corporation  or  its  share- 
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holders,  for  all  profits  made  by  them  in  promoting  the 
company,  or  while  acting  for  it.  > 

2.  Liability  to  Party  Dealt  With.  The  promoters 
become  personally  liable  to  one  dealing  with  them,  even 
though  their  dealings  are  in  the  name  of  the  corpora- 
tion, for  the  reason  that  there  is  in  fact  no  principal  in 
existence  that  they  can  represent.  This  liability  perhaps 
can  be  excluded  by  drawing  the  contract  in  such  way  as 
to  make  only  the  corporation  liable,  if  anyone. 

3.  Liability  Among  Themselves.  As  between  them- 
selves, so  far  as  they  act  in  forwarding  the  scheme  of 
incorporation  in  accordance  with  their  agreement,  they 
are  substantially  partners  for  the  particular  purpose, 
and  one  is  bound  by  the  acts  of  the  others  in  carrying 
out  the  plan  in  the  way  contemplated.  But  as  to  other 
matters,  not  connected  with  the  general  scheme,  only 
those  who  authorize,  consent  to  or  ratify  the  acts  of  the 
others,  become  liable  therefor. 

Sec.  1324.  SAME  SUBJECT  —  LIABILITY 
OF  CORPORATION  FOR  ACTS  OF  PROMOT- 
ERS.— Inasmuch  as  the  corporation  does  not  become  an 
entity  until  after  the  promoters'  acts  bring  it  into  exist- 
ence, it  cannot  be  a  party  to  a  contract  made  for  it  by  its 
promoters,  and  so  is  not  liable  thereon,  unless  it  expressly 
or  impliedly  ratifies  or  adopts  the  act  or  contract  after 
it  has  come  into  perfect  existence.  It  is  provided  by 
some  State  statutes  that  the  corporation  shall  be  liable 
for  the  necessary  expenses  incurred  in  its  organization. 
Some  States  also  provide  that  the  adoption  of  a  pro- 
moter's contract  by  the  corporation  is  really  making  a 
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new  contract  which  dates  from  the  time  of  its  adoption, 
and  must  be  entered  into  with  all  the  formalities  then 
required  to  bind  the  corporation. 

Sec.  1325.  THE  CORPORATION  AND  ITS 
OFFICERS— GENERAL  RELATION.— There 
are  a  number  of  theories  as  to  the  relation  existing  be- 
tween the  corporation  and  its  officers.  These  are:  1. 
That  the  officers,  including  directors,  are  merely  agents 
of  the  corporation  or  shareholders.  This  theory  is  not 
quite  correct,  since  the  directors  have  the  power,  when 
acting  in  good  faith,  to  take  action  which  does  not  co- 
incide with  the  views  or  wishes  of  the  shareholders. 

2.  Another  theory  is  that  the  officers  are  trustees; 
this  is  not  satisfactory,  for  there  is  no  separation  of  the 
title  of  the  property  or  holdings,  into  legal  and  equita- 
ble estates,  and  vesting  the  legal  title  in  the  trustees  and 
the  equitable  title  in  the  corporation,  as  would  be  the  case 
if  it  were  a  true  trust. 

3.  Another  theory  is  that  the  officers  of  the  corpora- 
tion are  mandatories;  but  this  theory  is  also  unsatisfac- 
tory and  incorrect,  since  there  is  no  vesting  of  the  legal 
possession  of  the  corporate  property  in  them  as  a  special 
property,  as  is  the  case  in  a  true  bailment.  The  true 
theory  as  to  the  relation  is  that  it  is  one  siii  generis  in- 
volving relations  analogous  to  all  of  the  above,  but  not 
exactly  similar  to  any  one  of  them. 

Sec.  1326.  SAME  SUBJECT  —  GENERAL 
RULE  AS  TO  DUTIES  OF  OFFICERS.— The  of- 
ficers owe  the  corporation  the  duty  to  exercise  care  and 
diligence,  and  a  reasonable  business  judgment  and  pru- 
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dence  in  managing  the  corporate  affaii's;  and  for  a  fail- 
ure in  this  regard,  they  may  be  held  i^ersonally  liable  in 
an  action  for  damages  by  the  corporation.  The  officers 
have  no  right  to  any  profits  made  by  them  while  work- 
ing for  the  corporation;  all  such  profits  belong  to  the 
corporation  and  may  be  recovered  by  it.  The  officers 
are  liable  for  gross  negligence  in  managing  the  corporate 
affairs,  or  in  selecting  unfit  servants,  or  for  failure  to  use 
ordinary  care  in  supervising  servants'  acts  when  em- 
ployed. 

Sec.  1327.  SAME  SUBJECT— RIGHT  TO  RE- 
MOVE CORPORATE  OFFICERS.— There  is  no 
well-defined  power  to  remove  elected  officers, — as  direc- 
tors, president,  etc., — who  are  elected  for  terms  fixed 
in  the  charter,  general  law  or  by-law,  before  the  term 
has  expired.  Such  provision  may  be  made  in  the  by- 
laws; and  a  court  can,  upon  proper  showing,  remove 
corporate  officers  if  they  are  violating  their  trust,  the 
same  as  trustees  may  be  removed.  Agents  of  a  corpora- 
tion, though  hired  for  a  definite  time,  may  be  removed, 
subject  to  liability  for  damages  if  removed  without  cause 
before  their  time  of  service  has  expired;  while  if  they 
are  not  hired  for  a  definite  time  they  may  be  removed  at 
any  time  by  the  corporation,  without  it  becoming  liable 
for  damages  for  such  removal. 

Sec.  1328.  SAME  SUBJECT— RIGHT  OF  OF- 
FICER TO  DEAL  WITH  THE  CORPORA- 
TION.— The  general  rule  in  reference  to  an  officer  deal- 
ing with  the  corporation  is,  that  an  officer  cannot  right- 
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fully  represent  both  himself  and  the  corporation  in  mak- 
ing a  contract  with  it ;  and  any  such  contract  is  voidable 
by  the  corporation  or  its  members,  even  though  it  were 
in  fact  fair  and  reasonable.  If  the  corporation,  how- 
ever, is  represented  by  other  officers  that  have  power  to 
act  for  it  in  the  transaction,  there  is  no  rule  which  for- 
bids an  officer  from  so  dealing  with  it,  and  the  result- 
ing contract  is  valid.  The  same  rule  applies  to  corpora- 
tions having  common  directors  or  officers,  as  to  their 
dealing  with  each  other  through  such  officers;  unless 
they  are  represented  by  non-common  officers  m  the  mak- 
ing of  the  contract,  it  is  voidable,  while  if  the  non-com- 
mon officers  represent  the  corporations  the  contract  is 

valid. 

Sec.  1329.  SAME  SUBJECT— RIGHT  TO  RE- 
CEIVE SALARY. — The  general  officei's  in  corpora- 
tions, including  the  directors,  are  supposed  to  serve  in 
their  capacities  as  such  without  compensation,  and  hence 
after  they  have  so  acted,  they  cannot,  without  the  con- 
sent of  the  shareholders,  be  voted  salaries  as  back-pay — 
since  this  would  constitute  giving  away  the  corporate 
funds.  But  for  extraordinary  services,  not  included  in 
the  ordinary  functions  of  the  office,  there  is  an  implied 
promise  to  pay,  and  in  such  cases  the  directors  have  the 
right  to  fix  the  amount.  The  shareholders  usually  re- 
serve the  right  to  themselves  to  fix  the  salaries  of  the 
general  officers,  and  leave  to  the  directors  the  right  to 
fix  other  salaries.  There  is  an  implied  promise  to  pay 
any  officer  or  any  person  who  devotes  his  whole  time  to 
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the  service  of  the  company  in  ways  other  than  merely 
performing  the  duties  of  his  office.* 

Sec.  1330.  THE  CORPORATION  AND  ITS 
SHAREHOLDERS— IN   GENERAL.— It   is  the 

right  of  the  corporation  not  to  have  its  existence  denied 
or  questioned  by  its  shareholders.  So  that  the  share- 
holders, under  some  circumstances,  will  be  unable  to  pre- 
vent the  corporation  from, — issuing  preferred  stock; 
regulating  transfers ;  carrying  on  the  enterprise  accord- 
ing to  the  directions  of  the  majority  of  the  directors;  ac- 
cepting amendments,  in  some  cases,  by  majority  vote; 
and  when  in  failing  circumstances,  dissolving  itself.f 

Sec.  1331.  SAME  SUBJECT  —  RIGHT  OF 
CORPORATION  TO  COLLECT  SUBSCRIP- 
TIONS.— In  almost  every  State  except  the  New  Eng- 
land States,  every  subscription  to  stock  in  a  corporation, 
unless  otherwise  stated,  is  considered  as  including  an  im- 
plied promise  to  pay  for  the  shares  when  the  corj^orastion 
needs  the  money ;  the  subscription  being,  usually,  not  a 
debt  due  immediately  upon  subscription,  unless  so  made 
by  statute  in  whole  or  in  part,  but  only  an  agreement 


*Bank  v.  Elliott,  55  la.  104;  Am.  C.  R.  Co.  v.  Miles,  52 
111.  174;  Ten  Eyck  v.  Railroad  Co.,  74  Mich.  226;  Jones  v. 
Morrison,  31  Minn.  140;  Miner  v.  Ice  Co.,  93  Mich.  97.  An 
officer  of  a  corporation  cannot  fix  his  own  salary. 

fHazelhurst  v.  Railroad  Co.,  43  Ga.  13;  Railroad  Co.  v. 
Jackson,  77  Pa.  St.  321 ;  Railroad  Co.  v.  Thrall,  35  Vt.  536 ; 
Kent  V.  Mining  Co.,  78  N.  Y.  159;  McCuUough  v.  Moss,  5 
Denio,  575;  Railroad  Co.  v.  Ziramer,  20  111.  654;  Banet  v. 
Railroad  Co.,  13  111.  504,  18  Mo.  210. 
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to  pay  when  demanded  by  the  proper  corporate  authori- 
ties. 

Sec.  1332.      SAINIE    SUBJECT— CALLS    FOR 
PAYMENT  OF  SUBSCRIPTIONS.— As  a  rule, 
before  any  particular  amount  is   due  upon  any  sub- 
scription, a  call  is  to  be  made  by  the  directors ;  this  call, 
at  common  law,  was  made  by  simply  passing  a  resolu- 
tion that  a  cei-tain  per  centum  of  the  amount  subscribed 
should  be  due  and  payable  at  a  certain  time.     Every 
shareholder  was  supposed  to  take  notice  of  such  resolu- 
tion, and  was  in  default  if  he  did  not  comply  with  it. 
It  is  usual  now  to  require  notice  of  some  sort  to  be  given 
of  the  fact  of  making  the  call,  and  also  of  the  time  and 
place  where  it  shall  be  payable.     It  becomes  a  debt  due 
the  corporation  as  soon  as  due,  and  may  then  be  sued 
for  by  the  corporation.     To  be  valid,  calls  must  operate 
equally,  and  be  uniform  as  to  all  subscribers.     There  is 
no  right,  unless  expressly  conferred,  to  call   for  any 
more  than  the  face  value  of  the  amount  subscribed,  or 
the    amount   agreed   to   be   paid    in   the    subscription 
contract. 

Sec.  1333.  SAME  SUBJECT  — EVIDENCE 
OF  MEMBERSHIP.— The  corporate  records,  such 
as  subscription  or  transfer  books,  are  prima  facie  evi- 
dence as  to  who  are  members  of  the  corporation  in  stock- 
companies;  they  are  not,  however,  conclusive.  And  one 
whose  name  is  on  the  books  may  show  that  he  is  not  in 
fact  a  member;  and  one  whose  name  is  not  on  the  books 
may  show  that  he  is  in  fact  a  member,  and  demand  to 
have  his  name  entered  on  the  books. 
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Sec.  1334.  SAME  SUBJECT  — RIGHT  TO 
VOTE. — At  common  law  every  member  had  a  right 
to  one  vote  on  every  proposition,  and  no  more  than  one 
vote;  that  is,  they  did  not  vote  according  to  the  shares 
owned.  But  now,  by  custom,  by-law,  charter  or  stat- 
ute, the  rule  is  almost  universally  the  other  way,  and  a 
shareholder  has  one  vote  for  each  share  of  stock  owned 
by  him.  The  holder  of  the  legal  title  of  the  stock  or 
shares  has  a  right  to  vote  them;  executors  and  adminis- 
trators vote  the  stock  belonging  to  the  estate  which  they 
represent  before  distribution.  But  the  corporation  can- 
not vote  its  own  shares  held  by  itself.  A  shareholder 
can  vote  to  suit  his  personal  interest  even  though  such 
interest  is  in  conflict  with  the  corporate  interests. 

Sec.  1335.  SAME  SUBJECT— VOTING  BY 
PROXY. — At  common  law,  the  member,  unless  the 
charter  expressly  authorized,  had  no  right  to  vote  by 
proxy,  but  must  vote  in  person.  But  now  statutes  uni- 
versally allow  voting  by  proxy ;  by  which  is  meant,  that 
the  share  holder  may  appoint  someone  to  be  his  proxy 
or  attorney  in  fact,  to  attend  a  certain  meeting  and  vote 
all  the  shares  that  his  principal  owns,  upon  all  questions 
lawfully  coming  before  the  meeting,  as  fully  as  the 
owner  could  do  if  he  were  present  in  person.  No  spe- 
cial fonn  of  wording  such  authority  is  necessary. 

Sec.  1336.  SAME  SUBJECT  — IRREVOCA- 
BLE PROXY. — There  have  been  some  attempts  to 
make  proxies  irrevocable.  But  it  is  held  that  they  can-t 
not  be  so  made,  even  for  a  consideration.  Irrevocable 
proxies  being  considered  such  a  separation  of  the  inter- 
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est  and  its  control  as  is  contrary  to  public  policy,  so  that 
though  an  alleged  irrevocable  proxy  has  been  given,  its 
giver  may  cancel  it  at  any  time. 

Sec.  1337.  SAME  SUBJECT  —  VOTING 
TRUSTS. — Voting  trusts  are  agreements  among 
shareholders  to  vote  all  the  shares  they  own  in  the  way 
the  majority  of  the  parties  to  the  agreement  direct,  or 
in  the  way  some  trustee  or  outside  party  shall  direct; 
when  such  an  agreement  is  entered  into  for  the  purpose, 
and  having  the  effect  of  placing  the  control  of  the  cor- 
poration in  a  minority  of  the  shareholders,  it  is  gen- 
erally held  voidable  and  unenforceable  at  the  option  of 
any  party  to  it.  In  some  cases  where  they  serve  the 
purpose  of  sustaining  or  preserving  rights  that  other- 
wise might  be  in  peril,  they  have  been  upheld.  Such 
agreements  are  also  generally  upheld  m  New  York 
and  California. 

Sec.  1338.  SAME  SUBJECT—CUMULATIVE 
VOTING. — Cumulative  voting  is  a  method  authorized 
by  statute,  and  is  designed  to  allow  the  minority  of 
shareholders  to  obtain  representation  upon  the  direc- 
torate of  the  corporation.  It  may  be  illustrated  thus: 
A  owns  ten  shares  of  stock  in  a  corporation  having  five 
directors,  and  would  ordinarily  only  have  the  right  to 
vote  his  ten  shares  for  each  of  the  five  directors,  or  fifty 
for  all  of  them;  the  cumulative  vote  expressly  authorizes 
him  to  vote  his  fifty  votes  for  one  director,  instead  of  ten 
for  each  of  five  directors  as  he  is  ordinarily  compelled  to 
do;  or  he  may  cast  twenty-five  votes  for  each  of  two  can- 
didates, and  none  for  the  others,  or  make  such  cumula- 


SPECIAL  RELATIONS.  117 

tion  or  separation  of  his  votes  as  will  best  serve  his  in- 
terests in  getting  represented  in  the  directorate.* 

Sec.  1339.  SA^IE  SUBJECT— DIVIDENDS. 
— By  a  dividend  is  meant  a  sum  set  aside  out  of  the 
corporate  profits  to  be  divided  among  the  shareholders 
in  proportion  to  their  holdings.  Dividends,  in  order  to 
be  valid,  must  be  declared  out  of  the  corporate  profits — 
that  is,  the  balance  remaining  in  the  corporate  treasury 
after  all  current  expenses  of  operation  and  fixed  charges 
are  paid  and  losses  in  capital  are  made  up.  When  the 
corporation  has  earned  profits  which  could  be  applied  to 
the  payment  of  dividends,  and  also  has  the  power  to  in- 
crease its  shares  of  stock,  it  may  keep  the  money  and  de- 
clare a  stock  dividend^  by  issuing  shares  instead,  to  an 
amount  in  face  value  equal  to  the  profits  to  be  divided. 
Before  dividends  belong  to  the  shareholders,  and  not  to 
the  corporation,  they  must  be  declared  by  the  board  of 
directors,  and  the  funds  set  aside  to  pay  them;  from 
that  time  the  shareholder  is  considered  part  owner  of  the 
fund  set  aside,  though  not  yet  due;  without  this  setting 
aside  of  a  particular  fund  or  amount  out  of  which  pay- 
ment is  to  be  made,  the  shareholder  is  a  mere  creditor 
as  to  the  amount  declared,  and  must  share  with  the 
other  creditors  in  case  insolvency  afterward  occurs  be- 
fore payment.  The  shareholder  must  demand  payment 
of  the  sum  so  set  aside  before  the  corporation  is  in  fault; 

*This  cumulative  method  of  voting  is  being  advocated  in 
general  elections  where  there  is  more  than  one  public  officer 
to  be  elected  to  the  same  body,  in  order  to  give  minority  par- 
ties representation  in  the  governing  bodies. 
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after  demand  he  can  sue  the  corporation  for  refusing 
to  pay,  either  in  assumpsit  or  for  debt. 

Sec.  1340.  SAME  SUBJECT— WHO  IS  EN- 
TITLED TO  DIVIDENDS.— The  owner  of  the 
shares  at  the  time  the  dividends  are  declared  is  entitled 
to  them,  and  it  makes  no  difference  when  they  were 
earned,  or  when  they  are  to  be  paid.  If  A  is  the 
owner  of  shares  when  a  dividend  is  declared,  it  belongs 
to  him,  though  it  does  not  become  due  until  after  A  has 
transferred  his  shares  to  B.  So,  likewise,  if  A  sells  to 
B  before  a  dividend  is  declared,  it  of  right  belongs  to  B 
though  it  is  declared  before  the  transfer  on  the  books  is 
made  to  B ;  in  this  case,  however,  the  corporation  will  be 
justified  in  paying  to  A,  if  it  has  no  knowledge  of  B's 
claim ;  and  generally  the  corporation  is  protected  if  it  in 
good  faith  pays  to  the  registered  owner. 

Sec.  1341.  SAME  SUBJECT  — DIVIDENDS 
AS  BETWEEN  LIFE  TENANT  AND  RE- 
MAINDER-MAN.— As  between  the  claims  of  a  life 
tenant  and  remainder-man  to  stock  dividends  the  cases 
are  in  conflict;  one  line  of  authorities  hold  that  if  the 
dividends  is  declared  in  money,  it  is  always  to  be  paid  to 
the  life  tenant  as  income ;  while  if  it  is  a  stock  dividend, 
it  is  all  to  be  paid  to  the  remainder-man  as  part  of  the 
estate.  Another  rule  is,  that  if  the  dividend  is  ordinary 
— that  is,  one  arising  from  the  ordinary  operations  of 
the  company — ^it  will  go  to  the  life  tenant ;  but  if  extra- 
ordinary, such  as  declared  out  of  the  capital  when  the 
stock  is  lawfully  reduced — all  of  it  should  be  paid  to  the 
remainder-man.    Another  rule,  and  the  one  having  the 
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weight  of  authority,  is  that  the  courts  will  investigate 
when  the  dividend  was  earned;  if  earned  before  the 
death  of  the  person  creating  the  tenancy  for  life,  and  in 
remainder,  it  will  go  to  the  remainder-man ;  if  it  in  fact 
represents  earnings  accumulated  after  the  death  of  such 
person,  it  will  go  to  the  life  tenant,  whether  paid  in 
money  or  stock. 

Sec.  1342.  SAME  SUBJECT— TRANSFER 
OF  SHARES— THE  RIGHT  TO  TRANSFER. 
— The  general  method  of  transfer  has  been  described  in 
a  previous  section.  The  right  to  transfer  is  an  incident 
of  the  ownership  of  the  property  in  the  shares — and  the 
corporation,  unless  the  state  expressly  allows,  cannot 
prevent  such  transfer,  although  it  may  regulate  it  by 
reasonable  provisions  for  the  protection  of  the  corpora- 
tion. There  is  no  right  generally  recognized  in  this  coun- 
try to  transfer  shares  after  insolvency,  or  to  transfer  to 
an  incompetent  or  insolvent  person  for  the  purpose  of 
evading  liability. 

Sec.  1343.  SAME  SUBJECT  — REGISTRA- 
TION OF  TRANSFER  OF  SHARES.— There  are 
two  theories  as  to  the  necessity  of  the  registration  of  the 
transfer  of  shares  on  the  books  of  the  corporation; — 
one  is  that  the  legal  title  does  not  pass  by  the  delivery 
of  the  certificate  duly  endorsed  and  assigned,  but  that 
registration  is  essential  to  pass  the  legal  title,  only  the 
equitable  title  passing  until  such  registration  is  made ;  the 
other  theory  is,  that  as  between  the  parties  themselves, 
and  all  other  parties  claiming  through  them,  the  whole 
title  passes  by  the  delivery  of  the  certificate  of  stock  dulv 
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endorsed  with  a  power  of  attorney  to  have  the  transfer 
made  on  the  books  of  the  company.  As  between  the 
corporation  and  the  transferor  or  transferee,  until  the 
registration  is  made  on  the  books  of  the  company, 
the  corpoi-ation  may,  until  it  is  satisfied  of  the  right 
of  the  transferee,  recognize  the  registered  owner.  The 
above  rules  become  of  importance  in  the  case  of  attach- 
ing creditors  of  the  transferor,  and  give  exactly  oppo^ 
site  results.  As  between  j)ledgor  and  pledgee,  registra- 
tion is  uimecessary.  But  the  pledgee  in  order  to 
prevent  the  possibility  of  loss,  usually  has  the  stock 
registered  in  his  name. 

Sec.  1344.  SAME  SUBJECT— EFFECT  OF 
TRANSFER  OF  STOCKS  UPON  FORGED 
POWER  OF  ATTORNEY.— The  transfer  of  shares 
upon  a  forged  power  of  attorney  has  no  legal  effect 
upon  the  rights  of  the  original  owner,  as  he  cannot  be 
deprived  of  his  property  by  forgery  unless  he  is  in  some 
way  chargeable  with  negligence.  If  the  corporation  ac- 
cepts and  cancels  a  forged  certificate,  and  issues  a  new 
one  in  its  place,  a  bona  fide  purchaser  of  the  new  cer- 
tificate is  protected,  but  if  the  corporation  has  issued  all 
the  shares  it  has  a  right  to  issue,  the  purchaser  has  an 
action  for  damages  against  the  corporation ;  for  the  cer- 
tificate is  a  continuing  representation  of  the  validity  of 
the  shares  when  issued  to  an  innocent  party ;  the  original 
owner  can  still  claim  the  rights  of  membership;  the 
forger,  or  the  person  who  induces  the  corporation  to  act, 
is  liable  to  it  for  any  loss  it  sustains.     The  same  rules 
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apply  to  the  case  of  lost  certificate  of  shares,  if  the 
owner  of  the  certificate  is  not  at  fault. 

Sec.  1345.  SAME  SUBJECT— EFFECT  OF 
TRANSFER  OF  SHARES  IN  BREACH  OF 
TRUST. — Where  one  person  holds  shares  in  trust  for 
another,  and  there  is  nothing  in  the  certificates,  or  on 
the  register,  to  show  that  a  trust  exists,  a  bona  fide  pur- 
chaser from  the  tiTistee  will  obtain  a  good  title  as 
against  the  cestui  que  trust,  and  the  latter  must  look  to 
the  trustee.  While  if  the  certificate  or  register  shows 
that  a  trust  exists,  the  purchaser  takes  it  subject  to  the 
trust.  So  that  if  the  corporation  has  knowledge  of  the 
trust,  or  of  any  limit  upon  the  power  of  the  trustee  to 
transfer  the  shares,  and  it  knowingly  allows  him  to 
transfer  contrary  to  his  authority,  the  corporation 
thereby  becomes  liable  to  the  party  injured. 

Sec.  1346.  SAME  SUBJECT— HOW  A  GIFT 
OF  SHARES  MAY  BE  MADE.— A  gift  of  shares 
may  be  made  by  a  delivery  of  the  certificate  properly 
indorsed  for  that  purpose.  Registration  is  not  essen- 
tial to  the  validity  of  the  gift. 

Sec.  1347.  SAME  SUBJECT  — EFFECT  OF 
THE  TRANSFER  OF  SHARES.— The  general 
rule  is  that  the  transferer  of  shares  is  no  longer  a  mem- 
ber, and  is  no  longer  in  any  way  liable  to  the  corpora- 
tion or  its  creditors,  even  though  the  shares  are  not  fully 
paid;  the  purchaser,  on  the  other  hand,  assumes,  if  he 
has  knowledge  of  the  facts,  all  the  obligations,  and  is 
entitled  to  all  the  rights  of  the  seller.  If  he  has  no 
knowledge  that  the  shares  were  not  paid  up,  in  the  ab- 
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sence  of  any  statute  to  the  contrary,  he  is  not  liable  to 
the  corporation  or  its  creditors. 

Sec.  1348.  SAME  SUBJECT— REMEDY  FOR 
REFUSAL  TO  TRANSFER.— The  remedy  for  a 
refusal  may  be  an  action  to  recover  the  value  of  the 
shares,  as  damages;  the  value  usually  being  that  at  the 
time  of  the  refusal;  but  by  some  courts  it  is  the  value 
at  the  time  of  the  trial  or  the  highest  value  at  any  time 
between  the  refusal  and  the  trial.  And  under  some  cir- 
cumstances, a  court  of  equity,  or  a  court  of  law,  will 
compel  the  transfer  of  shares,  in  case  of  a  refusal. 

Sec.  1349.  SAME  SUBJECT— SHAREHOLD- 
ER'S RIGHT  TO  INSPECT  BOOKS.— At  com- 
mon law  a  shareholder  had  the  right  to  inspect  the  cor- 
porate books  whenever  there  was  a  real  matter  of  contro- 
versy between  him  and  the  corporation,  its  officers  or 
shareholders,  which  made  it  necessary  to  see  the  books; 
now  by  statute  it  is  generally  provided  that  a  share- 
holder has  the  right  at  reasonable  times  to  see  the  books 
and  take  copies  of  the  entries  by  himself  or  his  agent 
without  there  being  an  actual  controversy  existing;  the 
right  to  inspect  the  books  must  be  exercised  at  a  rea- 
sonable time;  if  refused,  an  action  for  damages  will  lie, 
or  the  custodian  may  be  compelled  by  mandamus  to  per- 
mit inspection. 

Sec.  1350.  SAME  SUBJECT  —  RIGHT  TO 
SHARE  IN  INCREASE  OF  STOCK.— Where  the 
coi'poration  has  the  right  to  increase  its  capital  stock, 
each  shareholder  has  a  right  to  subscribe  for  such  pro- 
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portion  of  the  new  stock  as  his  holdings  are  of  the  old 
stock,  in  preference  to  outside  parties. 

Sec.  1351.  SAME  SUBJECT— SHAREHOLD- 
ER'S RIGHT  TO  SUE  FOR  MONEYS  DUE 
THE  CORPORATION.— The  general  rule  is  that 
shareholders  have  no  right  to  sue  for  moneys  due  the 
corporation,  the  corporation  itself  being  the  proper 
j^arty  to  maintain  the  action.  But  in  some  cases  there 
would  be  a  failure  of  justice  if  the  shareholders  were 
not  allowed  to  bring  the  suit.  Whenever  the  corpora- 
tion is  unable  to  sue  for  a  wrong  done  it,  then  a  bona  fide 
shareholder  may,  upon  behalf  of  himself  and  all  others, 
sue  to  have  the  wrong  righted.  The  wrongs  for  which 
suit  may  thus  be  brought  are  the  ultra  vires  acts  of 
the  agents,  resulting  in  damages  to  the  corporation ;  the 
fraudulent  acts  of  the  directors,  or  their  acting  in  their 
own  interests  instead  of  the  corporate  interest;  and  op- 
pressive or  fraudulent  acts  of  a  majority  of  the  stock- 
holders. The  plaintiff  must  usually  allege  and  show 
that  he  tried  to  have  corporate  action  taken  through  the 
proper  corporate  agency,  to  have  the  wrong  righted,  and 
that  they  refused,  or  that  the  wrongdoers  were  the  cor- 
porate officers  themselves,  who  had  authority  to  have  the 
corporation  sue.  If  the  offense  charged  is  one  that  the 
shareholders  could  ratify,  the  courts  will  not  interfere 
until  they  have  been  called  to  pass  upon  the  matter, 
unless  delay  would  endanger  substantial  rights. 

Sec.  1352.  CREDITORS— CREDITORS  AND 
THE  STATE. — As  a  general  rule,  the  state,  unless  it 
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has  reserved  the  power  to  amend  or  repeal  a  charter, 
cannot  repeal  or  change  the  statutory  contractual  lid- 
bility  of  shareholders,  so  as  to  impair  the  security  of 
existing  creditors;  but  the  penal  liability  of  sharehold- 
ers may  be  repealed  or  changed,  and  if  the  state  has 
reserved  the  power  to  repeal,  the  contractual  liability 
may  be  changed ;  dissolution  by  the  state  does  not  affect 
creditors'  rights;  they  are  still  enforceable  against  the 
assets  of  the  corporation.  The  state  may  modify  the 
remedies  against  a  corporation,  provided  they  are  not 
substantially  taken  away. 

Sec.  1353.  SAME  SUBJECT  —  CREDITORS 
AND  THE  CORPORATION.— Creditors  have  all 
the  ordinary  rights  to  enforce  their  claims  against  the 
corporation  in  the  usual  way  in  courts,  that  they  have 
against  individuals,  except  that  property  necessary  for 
the  corporation  to  perform  some  public  duty  cannot  be 
taken  on  execution;  but  the  income  from  such  prop- 
erty may  be  secured  in  equity  or  otherwise  to  apply  on 
the  claims  of  creditors.  But  creditors  have  no  right  to 
interfere  with,  or  dictate  in  regard  to  the  manner  in 
w^hich  the  corporation  is  managed. 

Sec.  1354.  SAME  SUBJECT— PREFERRING 
CREDITORS. — Corporations,  by  the  great  weight  of 
authority,  have  the  same  right  to  prefer  a  creditor  in 
case  of  insolvency  that  an  individual  has.  Where  this 
rule  applies,  a  bona  fide  shareholding  creditor,  or  a  cred- 
itor who  is  a  director  in  the  corporation  may  be  pre-j 
ferred.  In  some  of  the  states  it  is  held  that  as  soon  as 
insolvency  occurs,  the  assets  of  the  corporation  become  a 
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trust  fund  for  creditors,  for  distribution  among  all  the 
creditors  in  proportion  to  their  claims;  and  that  the  cor- 
poration can  give  no  preferences.* 

Sec.  1355.  SAME  SUBJECT— ASSETS  ARE 
REGARDED  AS  A  TRUST  FUND  FOR  THE 
PROTECTION  OF  CREDITORS.— The  general 
doctrine  is  that  the  capital  of  a  corporation  is  a  fund  set 
apart  for  the  protection  of  creditors,  and  cannot  be  given 
away,  or  distributed  among  shareholders  until  creditors 
are  fully  paid.  (Sanger  v.  Upton,  91  U.  S.  56.)  It  is 
further  held,  that  there  is  included  in  this  fund,  not  only 
any  property  the  corporation  may  have,  but  the  sums 
unpaid  by  the  shareholders  upon  their  stock  subscrip- 
tions, so  far  as  may  be  necessary  to  pay  creditors ;  and  all 
claims  due  the  corporation  from  whatever  source  may  be 
collected  and  applied  to  satisfy  claims  of  creditors;  also 
all  capital  of  the  company  distributed  to  the  sharehold- 
ers, that  has  had  the  effect  to  reduce  the  property  below 
the  amount  of  capital  stock  that  the  corporation  should 
have,  can  be  recovered,  if  necessary  to  pay  creditors; 
and,  in  those  states  where  stockholders'  double  liability 
is  recognized,  creditors  can  enforce  their  claims  against 


*That  a  corporation  may  prefer  creditors,  in  the  absence  of 
express  statutory  provision,  see:  Chamberlain  v.  Bromberg, 
83  Ala.  576 ;  Reichwald  v.  Hotel  Co.,  106  111.  439 ;  Kendall  v. 
Bishop,  76  Mich.  634 ;  Wilkinson  v.  Bauerle,  41  N.  J.  Eq.  635 ; 
Rollins  V.  Carriage  Co.,  80  la.  380;  Coats  v.  Donnell,  94  N. 
Y.  168.  Contra,  Rouse  v.  Bank,  46  Ohio  St.  493;  Hardware 
Co.  V.  Stove  Mfg.  Co.,  86  Tex.  143. 
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the  stockliolders  to  the  extent  of  this  liability.     (102  U. 
S.  422.) 

Sec.  1356.  SAME  SUBJECT— RIGHT  OF 
CREDITOR  TO  PREVENT  DISSIPATION  OF 
FUNDS. — Though  the  creditors  have  no  right  to  in^ 
terfere  in  the  corporate  management;  yet  they  may,  in 
certain  cases,  bring  proceedings  to  enjoin  threatened 
acts  or  wrongs  on  the  part  of  the  corporation,  which 
would  have  the  result  to  destroy  the  security  of  the  cred- 
itors; so  they  may  enjoin  a  waste  of  the  corporate  funds, 
and  have  conveyances  set  aside  which  were  made  in 
fraud  of  their  rights.  In  such  cases  the  creditor  must 
first  establish  his  claim  by  a  judgment  at  law,  or  in  some 
other  way  obtain  a  lien  upon  the  corporate  assets,  before 
a  court  of  equity  will  give  him  such  relief. 

Sec.  1357.  SAME  SUBJECT— CREDITORS 
AND  OFFICERS.— So  long  as  the  officers  of  the  cor- 
poration keep  within  their  authority,  they  do  not  make 
themselves  liable  to  creditors  upon  contracts  they  make 
for  the  company;  if  they  exceed  their  authority,  they 
become  liable  to  those  with  whom  they  contract;  if  they 
commit  a  tort  while  acting  for  the  company,  they  are 
liable  therefore  to  the  person  injured,  although  the  cor- 
poration may  also  be  liable.  The  directors  may  be  liable 
for  tort  in  so  managing  the  corporation  as  to  create 
or  maintain  a  nuisance;  and  under  some  circumstances, 
if  they  are  negligent  in  managing  the  corporate  affairs, 
so  that  the  corporation  would  have  an  action  for  dam- 
ages against  them,  upon  insolvency,  such  a  claim  for 
damages  is  an  asset  which  the  creditors  have  a  right 
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to  have  enforced  against  the  officers,  if  necessary  to  pay 
their  claims.* 

Sec.  1358.  SAME  SUBJECT— STATUTORY 
LIABILITY  OF  OFFICERS.— In  many  of  the 
states,  where  officers  fail  to  make  certain  required  re- 
ports, or  make  false  ones,  or  incur  debts  in  excess  of  a 
certain  amount,  they  are  made  liable  for  the  debts  of 
the  corporation;  in  such  cases  the  statutory  method  of 
recovery,  if  any  is  fixed,  must  be  followed;  but  the 
courts  will  allow  recovery  to  be  made  in  some  of  the 
ordmary  forms  of  proceeding,  if  no  special  form  is  pro- 
vided.! 

Sec.  1359.  SAME  SUBJECT— CREDITORS 
AND  SHAREHOLDERS.— Creditors  have  no 
rights  against  shareholders  in  the  absence  of  a  special 
statutory  Hability,  provided  the  corporation  is  de  jure, 
and  the  face  value  of  the  stock  has  been  fully  paid  in, 
and  there  has  been  no  distribution  of  the  capital  stock 
before  creditors  are  paid.  The  liability  of  shareholders 
arises  in  one  of  two  ways:  1.  From  the  common  law. 
2.  Under  special  statutes.  The  common  law  liability 
arises  principally  under  one  of  these  three  circumstances : 
(a)   Imperfect  organization;   (b)   Failure  to  pay  in  full 


*2  Mor.  Priv.  Corp.,  Sees.  795-6;  Gratz  v.  Redd,  4  B. 
Monr.  (Ky.)  178;  Hun  v.  Cary,  82  N.  Y.  65;  Marshall  v. 
Bank,  85  Va.  676;  Spering's  Appeal,  71  Pa.  St.  11;  Mowbray 
V.  Antrim,  123  Ind.  24. 

fBruce  v.  Piatt,  80  N.  Y.  379;  Gaus  v.  Switzer,  9  Mont. 
408;  Matthews  v.  Patterson,  16  Colo.  215;  Patterson  v.  Mfg. 
Co.,  41  Minn.  84. 


128  PRIVATE  CORPORATIONS. 

the  amount  subscribed;    (c)    Payment  of  dividends  out 
of  capital  instead  of  from  profits. 

(a)  Imperfect  Organization.  The  liability  arising 
from  imperfect  organization  is  based  upon  the  rule  that 
when  a  number  of  persons  undertake  a  business  transac- 
tion and  fail  to  become  incorporated,  the  common  law 
partnership  liability  results.  If  the  corporation  is  de 
facto,  the  weight  of  authority  holds  that  there  is  no  other 
than  the  corporate  liability;  and  so,  too,  where  there  is 
an  estoppel  against  a  particular  creditor,  he  cannot  hold 
the  members  to  an  individual  partnership  liability. 

(b)  Failure  to  Pay  Amount  Suhscrihed  in  Full. 
Since  the  capital  stock  is  a  fund  for  the  protection  of 
creditors,  it  is  in  the  nature  of  a  fraud  for  the  corpora- 
tion or  the  shareholders  to  claim  to  have  a  capital 
stock  up  to  a  certain  amount  which  it  has  never  received; 
the  courts  say  that  for  the  protection  of  creditors,  when 
necessary  for  their  payment,  the  shareholders  will  be  re- 
quired to  make  this  representation  good,  by  making 
pajTuent  of  the  balance  due  upon  the  capital  stock;  this 
is  what  is  usually  meant  by  saying  that  such  subscrip- 
tions are  a  trust  fund  for  the  creditors'  security. 

(c)  Payment  of  Dividends  Out  of  Capital.  If  the 
shareholders  divide  the  corporate  assets  among  them- 
selves, before  paying  the  creditors,  the  result  is  the  same 
as  in  the  preceding  cases,  and  the  creditors  have  a  right 
to  have  the  sum  so  distributed  paid  back  so  far  as  may 
be  necessary  to  pay  their  claims  in  full. 

In  the  last  two  instances  above  mentioned,  the  cred- 
itor's rights  arise  only  after  he  has  established  his  claim 
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by  judgment  against  the  corporation,  and  has  taken  out 
execution  against  the  corporate  property  and  had  it 
returned  unsatisfied,  or  partly  so.  Then  he  has  the  right 
to  sue  the  shareholders  in  equity  to  have  the  suras  due 
the  corporation  paid  in  to  satisfy  his  claims;  he  must 
usually  bring  a  creditor's  bill  in  such  a  way  that  the 
other  creditors  can  come  in  and  share  in  the  proceeds  in 
proportion  to  their  claims. 

A  judgment  against  the  corporation  is  conclusive  as 
to  the  debt  of  the  corporation,  and  an  assessment  against 
the  shareholder  by  the  court  cannot  be  questioned  by 
the  shareholder;  but  he  can  contest  his  liability  on  the 
ground  that  he  is  not  a  member,  or  that  the  judgment 
was  fraudulently  obtained. 

A  receiver  is  usually  appointed  in  such  cases  by  the 
court  who  has  authority  to  sue  any  shareholder  in  any 
state,  who  owes  the  corporation,  to  recover  the  amount 
so  due;  the  liability  of  the  shareholder  is  several,  but 
it  is  usual  in  such  a  suit  to  join  all,  though  some  are  out 
of  the  jurisdiction  of  the  court. 

Sec.  1360.  SAME  SUBJECT— EFFECT  OF 
AGREEMENT  TO  PAY  IN  PROPERTY  ON 
RIGHTS  OF  CREDITORS,  ETC.— Where  the 
creditor  has  a  right  to  proceed  against  the  shareholders 
for  a  failure  to  pay  the  full  amount  of  stock  sub- 
scribed by  them,  a  difficult  question  sometimes  arises  as 
to  the  liability  of  shareholders  who  have  an  agreement 
with  the  corporation  by  which  they  are  not  to  pay  in  full 
for  their  shares.  Such  agreements  are  valid  as  between 
the  corporation  and  the  shareholder,  but  are  generally 
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invalid  as  against  creditors.  As  a  rule  the  creditor  can 
require  full  payment  from  the  stockliolders  for  his  pro- 
tection, except  in  four  cases : 

1.  When  the  shareholder  has  purchased,  in  good 
faith,  shares  that  were  not  in  fact  fully  paid,  he  is  not 
liable  to  creditors  for  the  unpaid  amount. 

2.  When  the  corporation  is  in  failing  circumstances, 
but  with  the  power  to  increase  its  stock,  and  it  does  this 
under  stress  of  circumstances,  and  in  good  faith,  to  re- 
establish itself,  it  may  sell  such  stock  at  its  market  value, 
or  issue  it  as  bonus  along  with  bonds  issued  to  tide  over 
its  difficulties,  and  those  who  take  the  stock  or  bonds, 
or  both,  in  good  faith,  at  their  market  value,  will  not 
be  held  to  any  further  liability  in  favor  of  subsequent 
creditors. 

3.  It  is  held  in  New  York  and  Illinois,  that  a  cor- 
poration like  a  railroad  company  may  issue  its  shares 
below  par,  or  at  their  market  value,  in  payment  of  a 
construction  company  for  the  construction  of  its  road, 
and  such  company  is  not  liable  to  subsequent  creditors 
for  the  difference  between  the  face  value  of  the  shares, 
and  the  price  at  which  thej'-  were  taken. 

4.  In  case  shares  are  paid  for  in  property,  it  is  gen- 
erally held  that  so  long  as  there  is  no  actual  fraud  in 
valuing  the  property,  whatever  price  it  is  taken  at,  even 
if  it  is  an  oveiwaluation,  shall  be  final,  and  creditors 
cannot  complain ;  but  in  some  states,  notably  IMissouri, 
any  overvaluation  of  property  taken  in  payment  of 
shares,  though  done  in  good  faith,  must  be  paid  back 
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to  the  company  by  the  person  receiving  the  shares  upon 
that  basis.  Many  cases  also  hold  that  an  excessive  over- 
valuation is  piima  facie  fraudulent,  and  the  discrepancy 
will  be  requii*ed  to  be  satisfactorily  explained,  or 
made  up. 

Perhaps  good  will  is  property  with  which  shares  can 
be  paid,  if  it  really  exists  in  the  particular  case;  so  labor, 
services,  patents,  franchises,  and  the  like,  are  property 
with  which  shares  may  be  purchased. 

Sec.  1361.  SAME  SUBJECT— 2.  LIABILITY 
OF  SHAREHOLDERS  UNDER  SPECIAL 
STATUTES. — Statutory  liability  is  one  imposed  upon 
shareholders  by  special  statute  over  and  above  their  com- 
mon law  liability,  for  the  protection  of  creditors;  it  is 
not  generally  a  part  of  the  corporate  funds  for  the 
purpose  of  carrying  on  its  business,  but  it  is  rather  a 
security  for  creditors  alone.  As  to  its  legal  character, 
this  statutory  liability  is  either:  1.  Contractual,  or  2. 
Penal. 

The  contractual  statutory  liability  may  be  either,  (a) 
A  joint  and  several  unlimited  primary  liability;  (b)  A 
joint  and  several  unlimited  secondary  liability;  or  (c) 
A  limited  primary  and  secondary  liability. 

If  primary,  the  liability  arises  at  the  time  the  liabil- 
ity of  the  corporation  does;  if  secondary,  it  arises  only 
after  the  corporation  is  unable  to  pay;  if  unlimited,  it 
is  substantially  that  of  a  partner;  if  li7mted,  then  it  ex- 
tends only  to  the  limit  fixed,  which  is  usually  a  sum 
equal  to  the  amount  of  the  subscription,  or  such  a  pro- 
portion of  the  debts  as  the  shareholder's  shares  are  to 
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the  total  shares.  If  it  is  primary,  the  statute  of  limita- 
tions would  begin  to  run  at  the  same  time  it  does  against 
the  corporation;  if  secondary,  only  after  it  was  estab- 
lished that  the  corporation  could  not  pay.  This  liability 
may  be  provided  in  constitutional  or  statutory  provision; 
if  it  is  provided  for  in  the  constitution,  it  will  be  self- 
executing  whenever  it  is  fixed  in  amount,  and  no  special 
machinery  is  necessary  for  its  enforcement. 

Sec.  1362.  SAME  SUBJECT— WHEN  LIA- 
BILITY PENAL  IN  FORM  WILL  BE  CON- 
SIDERED CONTRACTUAL  IN  NATURE.— A 

penalty  is  a  punishment  or  fine  provided  for  doing  some- 
thing that  is  forbidden,  and  is  to  be  recovered  by  the 
state;  it  can  be  changed  or  modified  at  any  time,  and 
it  is  not  enforceable  outside  of  the  state.  Some  of  the 
statutory  liabilities  of  shareholders  are  similar  in  form 
to  j>enalties,  but  if  they  are  designed  for  the  protection 
of  creditors,  in  such  a  way  that  the  offender  becomes  a 
debtor  to  the  creditor  by  his  failure,  they  are  usually 
considered  contractual  in  nature  so  as  to  allow  suits  to 
be  brought  in  other  states,  for  their  enforcement  in  favor 
of  creditors.  If  the  liability  is  contractual,  subsequent 
creditors  have  a  vested  right  to  its  enforcement  for  their 
protection,  so  that  it  could  not  be  taken  away  without 
their  consent;  such  a  liability  also  survives  and  attaches 
to  the  estate  of  a  deceased  shareholder,  and  may  be  en- 
forced against  it;  or  the  representative  of  a  deceased 
creditor  can  enforce  it  against  shareholders. 
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Sec.  1363.  SAME  SUBJECT— ENFORCE- 
MENT OF  STATUTORY  LIABILITY  IN 
OTHER  JURISDICTIONS.— If  a  special  remedy 
is  provided  in  the  state  creating  the  statutory  liability 
of  such  a  kind,  that  the  right  cannot  be  separated  from 
the  proceeding,  and  this  is  different  from  the  proceeding 
in  the  state  where  it  is  sought  to  be  enforced,  it  cannot 
be  enforced  in  the  other  state  at  all;  but  if  no  special 
remedy  is  provided,  and  it  is  of  a  kind  that  can  be  en- 
forced in  a  foreign  jurisdiction  by  the  ordinary 
procedure  there,  it  may  then  be  enforced  in  such 
foreign  jurisdiction.  The  usual  method  of  enforcing 
such  statutory  liability,  is  by  means  of  a  creditor's  bill 
and  the  appointment  of  a  receiver,  mentioned  in  a  pre- 
ceding section. 


/ 


PART  II. 

PRINCIPLES   OF   THE    LAW   OF 
PUBLIC  CORPORATIONS. 


CHAPTER   I. 

THE  SUBJECT  INTRODUCED  AND  DISTINGUISHED. 

Sec.  1364.  WHAT  THE  SUBJECT  IN- 
CLUDES.— By  public  corporations  is  usually  meant 
cities  and  villages,  though  the  subject  also  includes  town- 
ships and  counties.  Public  Corporations,  strictly  speak- 
ing, are  organized  to  perform  functions  of  local  self- 
government  ;  they  are  state  agents,  as  it  were,  and  rep- 
resent the  state  to  the  extent  of  the  power  conferred 
upon  them. 

A  public  corporation  emphasizes  that  part  of  the  defi- 
nition of  a  corporation  which  characterizes  it  as  a 
legal  entity,  created  by  the  state  or  sovereign.  The  term 
entity,  signifying  oneness,  and  typifying  the  unification 
of  a  large  body  of  inhabitants  into  one  distinct  legal 
personality,  for  the  purpose  of  government  as  to  local 
matters. 

Sec.  1365.  SOME  PRE-REQUISITES  TO 
THE  CREATION  OF  A  PUBLIC  CORPORA- 
TION.— A  corporation  is  always  to  be  distinguished 
from  a  voluntary  association,  since  its  sole  right  to  exist- 
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ence  is  derived  from  the  state,  or  sovereign  power, 
through  the  legislature.  Its  assumption  of  an  artificial 
form  or  entity  must  be  authorized  by  law;  and  this  is 
so  whether  the  corporation  is  de  facto  or  de  jure.  If 
there  is  no  law  authorizing  such  a  corporation,  or  making 
its  formation  a  possibility^  there  cannot  be  even  a  de 
facto  corporation.  Again,  the  authority  which  the  cor- 
poration exercises,  must  of  necessity  be  founded  upon 
constitutional  or  statutory  provisions,  since  all  of  its 
powers  are,  originally,  a  part  of  the  governmental  pow- 
ers of  the  sovereign.  How  the  legal  entity  may  be 
named  or  designated  is  iminaterial ;  and  though  desig-* 
nated  as  a  partnership,  if  it  possesses  the  common  law 
incidents  of  a  corporation,  it  is  a  corporation. 

Sec.  1366.  CREATION  OF  PUBLIC  CORPOR- 
ATIONS, IN  GENERAL.— Under  the  common  law 
public  corporations  were  created  by  king's  grant  or 
charter ;  by  act  of  Parliament ;  and  by  prescription.  In 
this  country  we  have  no  king  to  grant  charters,  and 
very  few  corporations  by  prescription,  since  by  prescrip- 
tion is  meant,  that  the  corporation  was  founded  so  long 
ago  that  the  records  of  its  incorporation  have  been  lost. 
While  such  corporations  are  common  in  England,  where 
anciently,  boroughs  had  the  right  to  send  representatives 
to  Parliament,  and  their  corporate  existence,  while  fic- 
titious, was  allowed  because  no  one  could  tell  when  they 
began  to  exercise  corporate  powers. 

In  the  United  States  public  corporations  are  created 
by  the  legislation,  either  under  general  laws,  or  by 
special  enactment,  and  some  few  cases  of  early  New 
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England  towns  may  be  regarded  as  corporations  by 
prescription.  Counties  and  townships  are  usually  in- 
corporated under  some  general  law,  while  cities  and  vil- 
lages are  frequently  incorporated  by  special  enactments. 
But  in  some  states  at  the  present  time,  cities  are  required 
to  be  incorporated  or  classified  under  general  laws;  the 
powers  and  incidents  of  each  class  being  prescribed  by 
statute.* 

Sec.  1367.  PUBLIC  AND  PRIVATE  COR- 
PORATIONS DISTINGUISHED.— We  have  seen 
(ante.  Sec.  1207)  how  corporations  are  classified,  and 
that  the  fundamental  or  principal  division  of  corpora- 
tions is  into  public  and  private. 

While  the  prima  facie  distinction  between  public  and 
private  corporations  is  that  the  former  pertains  to  pub- 
lic affairs,  and  the  latter  to  private  ends,  yet  this  dis- 
tinction is  one  of  shadow  rather  than  substance,  as  in 
one  sense  all  corporations  are  public,  since  they  are  not 
created,  presumptively  at  least,  without  considering  the 
public  good,  and  with  the  design  to  further  the  public 
welfare.  The  chief  distinction  lies  in  the  difference  "in 
the  character  of  the  persons  who  compose  the  corpora- 
tion and  the  nature  of  the  rights  created  by  such  incor-» 


*See  the  Municipal  Code,  passed  by  the  legislature  of  Ohio, 
in  1902,  to  provide  for  the  organization  of  cities  and  incor- 
porated villages,  and  to  restrict  their  power  of  taxation,  as- 
sessment, borrowing  money,  contracting  debts,  and  loaning 
their  credit,  so  as  to  prevent  the  abuse  of  such  powers,  as  re- 
quired by  the  constitution  of  Ohio,  and  to  repeal  all  sections 
of  the  statutes  inconsistent  therewith,  96  Vol.  Ohio  Laws,  20. 
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poration."*  A  private  corporation,  as  we  have  seen,  re- 
sults from  an  express  or  implied  contract  between  the 
corporators  and  the  state,  and  is  founded  on  offer  and 
acceptance  the  same  as  any  other  contract.  The  con- 
tract giving  rise  to  rights  which  are  protected  from  vio- 
lation by  express  constitutional  provision.  Public  cor- 
porations are  not  the  result  of  any  contract  between 
the  corporators  and  the  state,  and  their  creation  does 
not  vest  any  inviolate  rights  in  the  members  as  private 
individuals,  their  object  and  purpose  being  to  enable 
the  state  to  better  provide  for  the  government  of  the 
people,  by  bestowing  a  portion  of  its  power  upon  the 
corporation  or  community  in  pursuance  of  the  scheme 
to  carry  out  local  self-government.  So  that  the  power 
of  the  legislature  over  public  corporations  is  almost  ab- 
solute, allowing  it  to  modify,  enlarge,  or  diminish  char- 
ter powers  at  will;  while  the  charter  rights  of  private 
corporations  are  protected.! 

Sec.  1368.  PUBLIC  AND  MUNICIPAL  COR- 
PORATIONS DISTINGUISHED.— While  muni- 
cipal corporations  are  public,  they  are  distinguishable 
from  other  public  corporations,  to  an  extent  that  will 
not  warrant  the  terms,  municipal,  and  public  corpora- 
tion, being  regarded  as  synonymous.  This  distinction  is 
thus  explained  by  Professor  Tiedeman : 

*Tiedeman,  Munlc.  Corp.,  Sec.  2;  Guest  v.  Water  Co.,  21 
Atl.  1001 ;  Dartmouth  College  v.  Woodward,  4  Wheat.  518. 

fPenobscot  B.  Cor.  v.  Lawson,  16  Me.  224;  Phlla.  v.  Field, 
58  Pa.  St.  320;  State  v.  Atkinson,  107  N.  C.  317;  Columbus 
V.  Columbus,  52  N.  W.  Rep.  425 ;  INIerriweather  v.  Garrett,  102 
U.  S.  472 ;  Morris  v.  State,  62  Tex.  728. 
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"The  municipal  ccwporation  is,  as  its  name  implies, 
an  incorporation,  or  body  politic,  created  by  the  act 
of  law  as  an  instrument  of  government  over  a  particular 
community,  and  over  the  people  located  there.  A 
municipal  corporation  is,  in  the  first  instance,  charged 
with  the  exercise  of  all  the  powers  and  the  performance 
of  all  the  duties  which  are  strictly  local  or  municipal 
in  their  nature,  and  which  are  of  peculiar  interest  to 
the  local  community.  They  are  incorporated  for  the 
purpose  of  giving  to  such  community  the  peculiar  fa- 
cilities, for  carrying  on  or  conducting  its  local  affairs, 
which  a  private  corporation  acquires  by  incorporation 
over  the  voluntary  union  or  combination  of  individuals. 
We  may,  therefore,  define  a  municipal  corporation,  in 
its  historical  and  strict  sense,  to  be  the  incorporation, 
by  the  authority  of  the  government,  of  the  inhabitants 
of  a  particular  place  or  district,  and  authorizing  them  in 
their  corporate  capacity  to  exercise  subordinate  specified 
powers  of  legislation  and  regulations,  with  resf)ect  to 
their  local  and  internal  concerns.  This  power  of  local 
government  is  the  distinctive  purpose  and  the  dis- 
tinguishing feature  of  a  municipal  corporation  proper. 
As  thus  defined,  the  municipal  corporation  is  to  be  dis- 
tinguished from  other  public  corporations,  like  counties 
on  the  one  hand,  and  school  districts  on  the  other.  The 
municipal  corporation  is  to  be  distinguished  from  coun- 
ties and  other  subdivisions  of  the  state,  in  that  the  county 
is  not  a  legal  personality  in  whose  hands  is  intrusted  a 
share  of  the  administration  of  the  government,  but  sim- 
ply a  territorial  subdivision  of  the  state  government  and 
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subject  to  the  essential  control  of  such  state  government, 
in  the  administration  of  all  of  its  affairs.  Thus,  for 
example,  a  court  will  declare  that  a  county  is  not  liable, 
independently  of  modern  statutory  modifications,  in 
damages  to  one  who  has  suffered  an  injury  from  the 
wrongful  official  conduct  of  the  county  officers.  Even 
independently  of  any  statutory  provision,  the  municipal 
corporation  is  held  liable.  .  .  .  But  the  main  distinc- 
tion, and  the  only  reliable  one,  between  public  corpora- 
tions, like  counties,  and  municipal  corporations  proper, 
is  the  absence  in  the  one  case  of  an  incorporation  and  its 
presence  in  the  other.  Indeed,  counties  are  not  properly 
denominated  corporations.  They  are  at  most  only  quasi 
corporations,  with  considerable  emphasis  on  the  pre- 
fix."    .     .     . 

"There  is  still  another  distinction  between  municipal 
corporations  and  these  quasi  corporations,  in  regard  to 
their  liability  to  persons  injured  by  the  negligence  of 
the  officers.  Thus  a  school  district  is  held  to  be  free 
from  liability  for  the  trespass  committed  by  its  officers. 
But  in  the  case  of  a  municipal  corporation,  the  courts 
have  held  that  the  individuals,  who  compose  the  com- 
munity within  the  jurisdiction  of  the  municipal  corpora- 
tion, enter  into  and  become  parties  to  all  the  acts  of  the 
municipal  government,  or  of  the  officers  of  such  munici- 
pal corporation,  and  are  liable  to  all  parties  who  may 
be  injured  or  wronged  by  the  wrongful  acts  of  these 
officers."* 

*Munic.  Corp.,  Sec.  3;  citing,  Enfield  v.  Jordan,  119  U.  S. 
680;  Martin  v.  People,  87  111.  524;  Union  Township  v.  Gib- 
boney,  94  Pa.  St.  534. 
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Sec.  1369.  CLASSIFICATION  OF  PUBLIC 
CORPORATIONS.— We  have  seen  that  municipal 
corporations  are  distinguishable  from  other  public  quasi 
corporations,  such  as  counties,  townships,  and  the  like, 
and  hence  for  convenience  and  to  prevent  a  confusion 
of  terms,  public  corporations  may  be  classified  as:  Ad- 
ministrative,  and  Municipal. 

By  administrative  corporations  we  mean  those  public 
quasi  corporate  agencies  through  which  the  functions  of 
the  state  government  is  performed;  such  as  school  and 
road  districts,  counties  and  townships. 

By  municipal  corporations  we  mean  cities  and  vil- 
lages, possessing  peculiar  local  powers  by  reason  of  the 
aggregation  of  ^^ersons  in  a  comparatively  small  com- 
pass. 

In  addition  to  the  distinctions  pointed  out  in  the  last 
section,  another  difference  of  importance  made  between 
municipal  and  administrative  corporations  lies  in  the 
construction  of  their  implied  powers;  the  courts  will 
always  construe  the  charter  of  a  municipal  corporation 
as  giving  a  larger  police  power  by  implication,  than 
would  be  given  to  administrative  corporations. 

Sec.  1370.  AUTHORITIES  ON  PUBLIC  OR 
MUNICIPAL  CORPORATIONS.— The  treatise  on 
Municipal  Corporations,  by  J.  F.  Dillon,  in  two  vol- 
umes, is  a  standard  American  work;  Professor  Tiede- 
man's  work  on  Municipal  Corporations  in  one  volume 
is  also  a  reliable  book;  other  treatises  by  Beach,  Elliot 
and  Smith  are  valuable. 


CHAPTER  II. 

ADMINISTRATIVE    CORPORATIONS. 

Sec.  1371.  THREE  TYPES  OF  POLITICAL 
COMMUNITIES  POSSESSING  CORPORATE 
POWERS  IN  AMERICA.— In  this  country  there 
are  at  least  three  distinct  types  of  administrative  cor- 
porations or  political  communities  possessing  corporate 
powers.  These  three  types  are:  1.  The  New  England 
town.  2.  Southern  Colonial  counties.  3.  A  combina- 
tion of  the  town  and  county  as  found  in  the  West  and 
Northwest. 

1.  The  New  England  Town.  The  New  England 
town,  in  addition  to  other  peculiarities,  differs  from  the 
other  administrative  corporations  in  that  it  is  a  purely 
democratic  institution.*    In  New  England  the  town  was 


*"When  settlers  came  over  from  England  to  Massachusetts, 
they  usually  came  in  congregations  led  by  their  ministers,  and 
settled  together  in  parishes,  or  townships.  In  this  way  the  soil 
of  Massachusetts  gradually  became  covered  with  little  self-gov- 
erning republics,  called  townships,  or  towns,  each  about  six  or 
eight  miles  square,  with  a  village  street  for  its  center,  surrounded 
by  spreading  fanns.  The  church  in  the  village  was  used  not 
only  for  religious  services,  but  also  for  transacting  public  busi- 
ness, and  was  always  called  the  meeting  house.  At  a  later  time 
it  was  used  only  as  a  church,  and  another  building,  called  the 
townhouse  or  town-hall,  was  used  for  public  purposes." — Hist, 
of  the  U.  S.  by  John  Fiske,  at  page  94. 
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self-governing,  the  inhabitants  meeting  together  in  the 
church  or  town  hall  to  transact  all  public  business,  so 
that  their  corporate  powers  have  come  to  resemble  both 
those  of  a  municipality  and  of  township  or  counties  as 
subdivisions  of  the  sftate  government.  The  distinction 
originated  from  the  little  self-governing  communities 
which  established  themselves  in  New  England  in  Colo-« 
nial  days,  and  has  been  continued  by  the  state  statutes 
giving  to  these  town-counties  certain  powers  and  duties, 
approximating  in  many  ways  to  the  character  of  an  in- 
corporated city.*  Still  they  are  not  cities  in  the  strict 
sense  of  the  w^ord,  and  resemble  school-districts  in  that 
their  powers  are  limited,  and  do  not  extend  to  all  the 
powers  usually  possessed  by  a  regularly  constituted 
municipal  corporation.  As  a  result  of  this  distinction, 
the  student  will  find  that  a  decision  in  New  England 
upon  municipal  corporations  may  be  quite  different  from 
those  in  other  states  as  to  the  powers  and  rights  incident 
to  them,  and  that  English  authorities  on  the  subject  will 
not  be  considered  as  directly  applicable  to  New  England 
towns.f 

2.  Southern  Colonial  Counties.  The  southern  colo- 
nial counties  were  without  townships,  and  unlike  the 
present  counties  wliich  are  composed  of  a  number  of 
townships.     The  southern  county  was  of  a  more  demo- 


*Tiedeman,  Munic.  Corp.,  Sec.  4. 

fEastman  v.  Meredith,  36  N.  H.  284,  290;  Bloomfield  v. 
Bank,  121  U.  S.  121;  Webster  v.  Harwinton,  32  Conn.  131; 
Dillon,  Munic.  Corp.,  Sees.  28-30, 
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oratic  character,  and  resembled,  iii  many  respects,  the 
New  England  town,  although  much  larger. 

3.  A  Combination  of  Town  and  County.  As  popu- 
lation increased  and  spread  over  greater  areas,  the  demo- 
cratic institutions  of  New  England  and  the  South,  be- 
came impracticable ;  and  government  as  to  local  matters, 
instead  of  being  democratic  became  representative  in 
character.  All  through  the  West  and  Northwest  the 
political  community  for  some  purposes  is  the  township 
and  for  others  is  the  county;  the  county  being  made  up 
of  townships;  and  for  some  purposes  the  political  unit 
being  a  ward  of  a  city. 

Sec.  1372.  PECULIAR  CHARACTERISTICS 
OF  ADMINISTRATIVE  CORPORATIONS.— 
The  political  or  public  corporations  which  we  have  des- 
ignated as  administrative,  such  as  counties,  townships, 
school  and  road  districts,  and  the  like,  may  be  created, 
changed,  or  destroyed  at  the  will  of  the  legislature.  They 
are  regarded  as  being  agencies  of  the  state,  and  as  such 
have  no  vested,  or  contract  right  to  existence  as  have 
private  corporations.  A  township  or  county,  as  a  cor- 
poration, has  no  vested  rights  against  the  law-making 
power.  While  municipalities,  or  cities  and  villages,  have 
some  kinds  of  corporate  powers  of  which  they  cannot  be 
arbitrarily  divested  by  the  state.* 


*"In  regard  to  the  powers  and  property  which  are  vested  in 
a  municipal  corporation  in  its  public  character,  as  a  branch  of 
the  state  government,  there  can  be  no  limit  to  the  control  of  such 
corporation  by  the  state.  But  where  the  municipal  corporation, 
as  it  always  does,  by  virtue  of  its  existence  as  a  legal  personality, 
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But,  unless  restrained  by  constitutional  provision,  the 
legislature  has  full  power  to  change  or  divert  the  prop- 
erty rights  of  administrative  corporations,  as  to  arbi- 
trarily change  the  location  of  a  county  seat.*  So  the 
state  may  abolish  a  county  altogether,  extend  or  limit 
its  boundaries,  divide  it  into  two  or  more,  or  consolidate 
two  or  more  into  one.f 

Again,  counties  and  towns  have  only  such  corpor- 


acquires  the  rights  of  property  of  a  private  character  fur  the 
benefit  of  the  community  which  hag  been  incorporated,  and  in 
the  enjoyment  of  which  the  state  is  not  concerned,  these  pro- 
prietary rights  constitute  in  the  constitutional  sense  vested 
rights,  if  not  of  the  municipal  corporation  itself,  yet  of  the 
community  which  has  been  incorporated,  which  cannot  be  di- 
vested or  taken  away  by  legislative  action.  In  respect  to  these 
semi-private  rights  the  legislative  control  is  not  unlimited." — 
Tiedeman,  Munic.  Corp.,  Sec.  9.  Public  Parks  are  given  as  an 
example  of  such  property,  see  State  v.  Sweickardt,  19  S.  W. 
Rep.  47 ;  People  v.  Detroit,  28  Mich.  288. 

*Blackf.  (Ind.)  208;  8  Blackf.  361;  17  Wall.  322;  4  Scam. 
(IlL)  273;  16  How.  369;  Edwards  v.  Jagers,  19  Ind.  413; 
Fulton  Co.  V.  Rickel,  106  Ind.  503 ;  Hamilton  Co.  v.  Mighels,  7 
Ohio  St.  119;  Chambers  Co.  v.  Lee  Co.,  55  Ala.  537;  Heigel  v. 
Wichita  Co.,  84  Tex.  392.  In  the  last  case  the  court  said  that 
counties  are  not  corporations  in  the  fullest  sense  of  that  term; 
they  are  commonly  called  quasi  corporations.  They  are  created 
by  the  state  for  the  purposes  of  government ;  their  functions 
are  political  and  administrative,  and  their  powers  are  rather 
duties  imposed  than  privileges  granted. 

fLaramie  Co.  v.  Albany  Co.,  92  U.  S.  308 ;  State  v.  Hamil- 
ton, 40  Kan.  323 ;  Railroad  Co.  v.  Taylor  County,  52  Wis.  86 ; 
Chambers  Co.  v.  Lee  Co.,  55  Ala.  534;  Duncombe  v.  Prindle,  12 
Iowa  1. 
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ate  powers  as  the  legislature  may  have  conferred.! 
This  principle  being  very  strictly  construed,  and  much 
more  so  than  the  same  principle  when  applied  to  cities 
and  villages,  or  municipal  corporations  proper.  They 
are  allowed  to  exercise  such  implied  powers  as  are 
necessary  to  the  existence  or  enjoyment  of  the  ones 
conferred.  The  extent  of  the  implied  powers  must  be 
determined  from  the  nature  of  the  corporate  existence, 
and  very  few  implied  powers  exist  in  favor  of  townships 
and  counties.* 

The  implied  powers  of  administrative  corporations 
are  very  limited  and  governed  strictly  by  the  purpose 
of  their  existence.  Hence  they  are  held  to  have  no  im- 
plied power  to  borrow  money,  nor  to  tax  the  people  for 
the  establishment  of  some  private  enterprise,  or  contract 

4:"A  county  is  one  of  the  civil  divisions  of  a  country  for  ju- 
dicial and  political  purposes,  created  by  the  sovereign  power  of 
the  state  of  its  own  will,  without  the  particular  solicitation,  con- 
sent, or  concurrent  action  of  the  people  who  inhabit  it ;  a  local 
organization  which,  for  the  purpose  of  civil  administration,  is 
invested  with  certain  functions  of  corporate  existence." — Am.  & 
Eng.  Encyc.  Law  (2nd  ed.).  Vol.  7,  p.  900.  It  is  held  in  Eng- 
land that  a  county  is  not  a  corporation,  but  rather  a  convenient 
division  of  the  kingdom,  comprising  several  quasi  corporations, 
such  as  parishes,  hundreds,  etc.,  for  judicial  and  political  pur- 
poses. But  in  the  United  States,  though  a  civil  division  of  the 
state,  it  is  generally  invested  by  statute  with  corporate  capacity 
so  as  to  more  fully  carry  out  its  purposes,  though  called  a  quasi 
corporation.     Idem. 

*Wheeler  v.  Wayne  Co.,  132  111.  599;  Evans  v.  Cumberland 
Co.,  89  N.  Car.  157;  92  U.  S.  307;  23  Pick.  71 ;  31  Mich.  25. 
In  the  last  case  it  was  held  that  a  township  had  no  right  to  tax 
the  people  to  maintain  a  park. 
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for  the  benefit  of  third  persons,  or  offer  rewards  for  the 
arrest  of  persons  accused  of  crimes.f  But  such  powers 
are  sometimes  given  by  statute. 

The  power  of  the  legislature  to  confer  upon  admin- 
istrative corporations  the  right  to  tax  the  people  for  a 
quasi  public  purpose,  as  a  railroad,  has  been  questioned, 
but  by  the  weight  of  authority  it  is  upheld.* 

The  common  law  liabilities  of  administrative  corpora- 
tions as  counties  and  townships  are  limited,  and  are  not 

t Jefferson  Co.  v.  Ford,  4  Green  (Iowa)  367;  138  U.  S.  673 

19  Wall.  468;  16  Mich.  253;  Lebcher  v.  Custer  Co.,  9  Mont 
315;  Edwards  Co.  v.  Jennings  (Tex.  Civ.  App.),  33  S.  W 
Rep.  585 ;  Hawk  v.  Marion  Co.,  48  Iowa  472. 

*01cott  V.  Fondulac  County,  16  Wall.  689;  Chicot  Co.  v 
Lewis,  103  U.  S.  164;  Coleman  v.  Marin  County,  50  Cal.  493; 
People  V.  Pueblo  Co.,  2  Colo.  360 ;  Leavenworth  R.  Co.  v.  Doug- 
las County,  18  Kans.  169;  State  v.  Sullivan  County  Ct.,  51  Mo. 
522 ;  Wood  v.  Oxford,  97  N.  Car.  227.     Contra,  Salem  Case,  in 

20  Mich.  452 ;  where  it  was  held  by  Judge  Cooley  in  an  able 
opinion  that  the  legislature  had  no  power  to  authorize  the 
township  to  tax  the  people  by  majority  vote  to  raise  funds  for 
a  railroad,  as  a  railway  was  a  private  end,  and  not  a  public 
purpose.  This  case,  while  justified  in  many  instances  in  its 
conclusion,  is  not  supported  by  the  weight  of  authority. 

In  Ohio,  by  constitutional  provision,  the  legislature  cannot 
authorize  any  county,  town  or  township  by  vote  of  the  citizens 
or  otherwise,  to  become  a  stockholder  in  any  joint  stock  com- 
pany, corporation  or  association  whatever,  or  to  raise  money  for, 
or  loan  its  credit  to,  or  in  aid  of  any  such  company.  Knox  Co. 
v.  Nichols,  14  O.  St.  260;  2  O.  St.  647. 

In  many  states  the  question  of  aiding  such  enterprises  must 
be  submitted  to  a  vote  of  the  people  and  carried  by  larger  than 
a  majority  vote.  Colburn  v.  R.  Co.,  94  Tenn.  43;  67  Mo.  353; 
98  U.  S.  169.     See  Dillon,  Munic.  Corp.,  Sec.  157  note. 
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governed  by  the  same  principles  affecting  the  liabilities 
of  individuals  or  other  corporations.  The  principles  ap- 
plicable to  torts  caused  by  the  negligence  of  officers  and 
agents  of  such  corporations  are  modified  greatly  under 
the  common  law  from  those  applicable  to  individuals 
and  municipalities.  Their  powers  are  limited,  and  re- 
sulting from  this  their  liabilities  are  also  limited  and 
confined  to  the  purpose  of  their  existence.  Thus  by  the 
common  law,  in  some  states,  counties  and  townships  are 
not  held  liable  for  damages  resulting  from  defective 
bridges.  But  other  states  hold  there  is  a  common  law 
liability  for  injuries  caused  by  defective  highway.  By 
statute  they  are  also  usually  made  liable  for  such  in- 
juries. Municijjalities,  on  the  other  hand,  are  always 
held  liable  for  damages  resulting  from  neglect  to  keep 
the  streets  in  repair.  This  difference  may  result  from 
the  fact  that  cities  have  a  more  complete  control  over 
such  matters  under  their  charters  than  have  counties  and 
townships.* 

Sec.  1373.  COUNTIES.— Counties,  as  well  as 
towns  and  school  districts,  may  be  constitutional  bodies, 
that  is,  created  or  provided  for  by  the  state  constitution ; 
but  more  often  the  power  to  create  new  counties  is  vested 


*School  District  v.  Williams,  38  Ark.  454;  Eaton  v.  Mani- 
towoc, 44  Wis.  489;  4  Mich.  560;  Martin  v.  People,  87  111. 
524 ;  Russell  v.  Devon  County,  2  T.  R.  667 ;  Cones  v.  Benton 
Co.,  137  Ind.  404;  Templeton  v.  Linn  Co.,  22  Or.  313;  Larkin 
V.  Saginaw  Co.,  11  Mich.  88;  Albrccht  v.  Queens  Co.,  84  Hun 
399.  Contra,  County  v.  Duckctt,  20  Md.  468;  Rigony  v. 
Schuylkill  County,  103  Pa.  St.  382. 
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in  the  legislature.  It  is  best  to  look  at  the  state  consti- 
tution in  each  case  to  see  to  what  extent  the  administra- 
tive corporations  are  provided  for,  and  what  limitations 
are  placed  upon  the  legislature  in  regard  thereto.  Where 
provided  for  by  the  constitution,  the  legislature  cannot 
deprive  them  of  their  corporate  powers,  or  of  their  right 
to  exist  under  the  constitution  of  the  state.* 

Sec.  1374.  SAME  SUBJECT— THE  GOVERN- 
ING BODY  IN  THE  COUNTY  IS  THE  BOARD 
OF  COUNTY  COMMISSIONERS.— The  govern- 
ing body  representing  the  county  consists  of  a  board 
of  elective  officers  usually  designated  as  the  Board 
of  County  Commissioners,  or  Supervisors,  and  in  some 
states  called  Auditing  Board. 

This  board  has  legislative,  executive  and  judicial  func- 
tions to  perform.  In  its  executive  functions  it  acts  for 
the  state  in  providing  for  the  public  revenues.  In  its 
legislative  capacity  it  equalizes  values  and  apportions 
taxes  to  the  towns  and  cities  within  the  county.  In  its 
judicial  capacity  it  audits  claims  against  the  county. 

A  question  is  sometimes  raised  as  to  whether  or  not 
a  county  comes  within  the  meaning  of  a  municipal  cor- 
poration, when  that  term  is  used  in  the  statutes  pro- 
viding that  certain  things  shall  be  done  by  municipali- 
ties. While  a  county  is  not  technically  a  municipal  cor- 
poration, some  courts  hold  that  it  is  included  in  the  term 

*School  Com'rs  v.  School  Com'rs,  35  Md.  201;  People  v. 
Maynard,  15  Mich.  463;  State  v.  Parker,  25  Minn.  215;  23 
Minn.  40;  Wade  v.  Richmond,  18  Gratt.  (Va.)  583;  Reynolds 
V.  Holland,  35  Ark.  56;  Adams  v.  Forsyth,  44  La.  Ann.  130. 
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municipal  corporation  when  used  in  a  statute  or  con- 
stitution.*   Others  hold  just  the  contrary.! 

Sec.  1375.  SAJNIE  SUBJECT  — GENERAL 
PRINCIPLES  GOVERNING  COMMISSION- 
ERS WHEN  ACTING  AS  AN  AUDITING 
BOARD. — The  Board  of  Commissioners  or  Supervis- 
ors, may  pass  upon  any  claim  that  is  presented,  and  in 
some  cases  their  judgment  is  final;  it  is  at  least  prima 
facie  conclusive  of  the  correctness  of  the  claims  as  against 
the  county,  if  allowed.l  In  many  of  the  states  pro- 
vision is  made  by  statute  that  a  claim  reduced  or  dis- 
allowed by  the  Board  may  be  appealed  to  the  courts; 
and  the  statutes  of  some  states  allow  an  appeal  by  the 
county  to  the  courts.  § 

The  board  of  commissioners  cannot  decline  to  act,  or 
exercise  their  powers.  And  a  constitutional  provision 
making  their  award  final,  does  not  justify  them  in  al- 
lowing claims  utterly  illegal.  In  some  jurisdictions  on 
refusal  to  act,  the  claimant  may  sue  upon  his  claim  at 
once;  in  others  the  board  may  be  compelled  to  act  by 
mandamus.    When  a  claim  is  already  audited,  or  fixed 


*39  la.  151 ;  36  Minn.  430;  44  Wis.  489. 

154  Ala.  639 ;  92  U.  S.  307 ;  28  Mich.  237. 

IGillott  V.  County,  18  Kan.  410;  Com.  Ct.  v.  Moore,  53  Ala. 
25;  Ryan  v.  County,  32  Minn.  138. 

§Warren  Co.  v.  Gregory,  42  Ind.  32;  32  Minn.  138;  Max- 
well V.  Fulton  Co.,  119  Ind.  20;  Moser  v.  Boone  Co.,  91  la. 
359 ;  44  Minn.  383 ;  Belmont  Co.  v.  Zicgelhofer,  38  O.  St.  523. 

In  Michigan,  by  constitutional  provision,  the  award  of  the 
board  of  supervisors  on  claims  against  the  county  is  final.  End- 
riss  V.  Chippewa  Co.,  43  Mich.  317. 
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by  law,  as  by  a  judgment  of  a  eourt,  its  allowance  may 
be  comjDelled  by  mandamus,  and  the  commissioners  have 
no  power  to  disallow  it.*  While  courts  of  law  define 
the  legislative,  executive  and  judicial  functions  of  all 
corporations,  they  will  not  revicAv  the  exercise  of  discre- 
tion by  a  board,  when  such  discretion  is  exercised  within 
the  limits  defined  and  marked  out  by  law. 

The  boards  of  commissioners  can  only  do  what  the 
law-making  power  has  authorized  them  to  do;  hence 
they  cannot  establish  claims  ui  favor  of  the  county 
against  a  township.     (55  Mich.  445;  19  Mich.  351.) 

We  have  already  seen,  that  independent  of  statutory 
provision,  the  county  is  not  liable  for  the  negligent  acts 
of  its  servants;  differing  in  this  respect  from  private 
corporations.  Neither  does  the  doctrine  of  respondeat 
superior  apply  to  counties,  since  the  relation  between  a 
county  and  its  officers  is  not  the  same  as  the  relation 
between  master  and  servant.  By  statute,  if  not  by  the 
common  law,  counties  are  required  to  keep  the  public 
highways  in  reasonably  safe  condition,  and  are  made 
liable  for  injuries  sustained  by  reason  of  a  failure  to 
do  so.f  On  account  of  their  limited  powers,  and  being 
agencies  of  the  government,  counties  are  not  held  to 
guarantee  the  integrity  of  their  officers,  and  are  not 

*  Johnson  v.  Scacramento  Co.,  65  Cal.  481 ;  State  v.  Glojd, 
14  Wash.  5;  Rock  Island  Co.  v.  U.  S.,  4  Wall.  435;  State  v. 
Blossom,  22  Nev.  71 ;  84  Hun  399 ;  Mixer  v.  :\Ianistce  County, 
26  Mich.  422 ;  State  v.  Hamilton  Co.,  26  Ohio  St.  369 ;  5  Iowa 
380. 

fSO  la.  351 ;  53  Wis.  200. 
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bound  to  answer  for  their  misconduct.  Thus  a  county 
treasurer,  though  having  control  of  the  county's  moneys, 
is  not  held  to  stand  in  the  same  relation  to  the  county, 
as  a  cashier  of  a  bank  does  to  the  bank.  As  a  rule,  it 
may  be  said,  that  in  the  absence  of  express  statutory  pro- 
vision creating  liability,  a  county  is  not  liable  for  torts 
committed  by  its  officers  and  agents.* 


*HollGnbeck  v.  Winnebago  Co.,  95  111.  148;  Askew  v.  Hale 
Co.,  54  Ala.  639;  Hamilton  Co.  v.  Mighels,  7  Ohio  St.  109; 
KIncaid  V.  Hardin  Co.,  53  la.  430;  Vigo  Co.  v.  Daily,  132  Ind. 
73 ;  Reed  v.  Howell  Co.,  125  Mo.  58 ;  El  Paso  Co.  v.  Bish,  18 
Colo.  474;  Fry  v.  Albemarle  Co.,  86  Va.  195;  Dougherty  Co.  v. 
Kemp,  55  Ga.  252 ;  40  Mich.  244. 

In  some  states,  by  statute  and  otherwise,  counties  are  held 
liable  for  damages  caused  by  mobs.  Allegheny  Co.  v.  Gibson, 
90  Pa.  St.  397;  Schiellein  v.  County,  43  Barb.  490;  Luke  v. 
County,  52  Ala.  115. 


CHAPTER  III. 

INCORPORATION   OF   MUNICIPALITIES  AND   LEGISLATIVE 

CONTROL. 

Sec.  1376.  MODES  OF  CREATING  MUNICI- 
PAL CORPORATIONS  IN  ENGLAND.— In  the 

early  history  of  municipal  corporations  in  England, 
they  were  only  created  by  the  king's  charter,  and  by 
special  act  of  parliament,  and  those  corporations  which 
had  existed  for  a  long  period  of  time,  and  whose  powers 
were  derived  from  the  fact  of  immemorial  usage,  were 
called  corporations  by  prescription.  In  1835  Parlia- 
ment passed  a  JNIunicipal  Corporation  Act  to  unify  the 
irregular  system  prevailing  as  to  corporations.  This  act 
with  amendments  was  finally  enlarged  into  the  JVIunici- 
pal  Incorporation  Act  of  1882,  which  now  prevails,  and 
gives  English  municipal  corj^orations  a  uniform  charac- 
ter, with  powers  and  modes  of  administration  regulated 
by  the  general  law,  thus  abolishing  many  abuses. 

Sec.  1377.  CREATION  OF  MUNICIPAL  COR- 
PORATIONS IN  THE  UNITED  STATES.— In 
the  United  States,  municipal  corporation  can  only  be 
created  by  legislative  act.  While  such  corporations  in 
a  few  instances  exercise  powers  by  prescription  (so- 
called)  ,  this  simply  means  that  in  the  absence  of  positive 
or  direct  evidence  of  legislative  creation  in  such  cases, 
the  courts  allow  this  sanction  to  be  sho-wn  by  long  and 
continued  user  of  corporate  powers. 

153 
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In  the  United  States,  municipal  corporations  may  be 
created  in  one  of  four  ways:  1.  By  federal  legislation. 
2.  By  state  legislation.  3.  By  prescription.  4.  By 
implication. 

1.  By  Federal  Legislation.  Congress  has  been  held 
by  the  courts  to  have  the  power  of  creating  both  public 
and  private  corporations,  whenever  such  action  becomes 
necessary  or  appropriate  to  the  effectual  exercise  of  any 
of  the  constitutional  powers  of  the  federal  government; 
or  whenever  such  action  is  in  any  way  an  aid  to  the  exer- 
cise of  jurisdiction  of  the  states  and  territories.*  But 
Congress  could  not  incorporate  a  municipal  corporation 
within  state  limits,  because  within  the  state  in  such  mat- 
ter, the  legislature  is  supreme.f  Within  the  territories, 
and  domain  under  its  control  it  may  establish  municipal 
corporations,  and  does  so  by  vesting  the  power  in  the 
territorial  legislatures.! 

2.  By  State  Legislation.  Municipal  corporations, 
within  the  states  can  only  be  created,  or  their  powers 
modified,  enlarged  or  restricted  by  the  legislative  action 
of  the  state.  The  power  to  create  corporations  inheres 
in  the  states,  while  the  power  of  Congress,  to  create 
such  corporations  must  be  express,  or  implied  as  inci- 
dental to  express  powers;  this  results  from  the  fact 
that  the  state  constitutions   are  limitations   upon  the 

*McCullough  V.  Maryland,  4  Wheat.  316;  Osborne  v.  Bank, 
9  Wheat.  738;  Boyd  v.  Nebraska,  143  U.  S.  145. 

tl4IIow.  268;  91  U.  S.  545. 

IMyers  v.  Bank,  20  Ohio  283;  Elk  Point  v.  Vaughan,  1 
Dak.  113;  People  v.  Butte,  4  Mont.  174. 
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plenary  powers  of  the  states,  while  the  federal  constitu- 
tion is  a  grant  of  powers  not  otherwise  possessed. 

The  ancient  municipal  corporation  was  not  the  town, 
nor  the  inhabitants  of  such  town  or  j^lace;  but  was  a 
grant  by  the  crown  to  certain  persons  or  classes  of  per- 
sons, who  miglit  live  elsewhere,  as  in  the  case  of  the 
American  colonies;  the  corporation  therefore  being  not 
the  people,  but  consisting  of  the  mayor,  the  aldermen, 
and  the  commonalty,  the  latter  consisting  of  the  free- 
men entitled  to  participate  in  the  management  of  the 
corporation.  By  the  present  English  municipal  cor- 
poration act,  and  generally  in  the  United  States,  it  is 
the  people  of  the  municipality  alone  who  compose  the 
corporation;  the  mayor  and  council  instead  of  being  an 
integral  part  of  it,  are  but  the  servant  and  agents  of 
the  corporate  entity,  or  the  incorporators  and  inhab- 
itants.* 

3.  By  Prescription.  Municipal  corporations  may 
exist  by  prescription,  the  state  indulging  the  presump- 
tion that  corporate  powers  long  used  by  a  tow^n,  or 
school-district,  are  presumed  to  have  been  at  one  time 
granted  a  charter  to  exist  by  the  proper  authority.  A 
few  such  cases  are  in  existence  in  the  eastern  states, 
but  not  elsewhere,  so  that  such  corporations  need  be 
given  little  attention.! 

*Tiedeman,  Munic.  Corp.,  Sec.  23;  Baumgartner  v.  Hasty, 
100  Ind.  575. 

fSee  35  Barb,  310,  where  a  school-district  which  had  existed 
for  a  long  period  of  years  was  allowed  to  exercise  corporate 
powers.     12  Mass.  400;  34  N.  H.  351;  82  Ind.  321;  58  Wis. 
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4.  By  Implication.  A  municipal  corporation  may 
be  created  by  implication,  that  is,  without  any  express 
words  indicating  that  a  corporation  is  intended.  The 
question  as  to  whether  or  not  a  corporation  exists  must 
be  determined,  not  by  the  presence  or  absence  of  ex- 
press words  in  the  incorporating  act,  but  by  the  express 
or  implied  corporate  powers  conferred.* 

Sec.  1378.  LEGISLATIVE  CONTROL  OF 
MUNICIPALITIES.— While  the  control  over  mu- 
nicipalities by  the  state  legislature  is  generally  regarded 
as  complete,  and  not  hampered  by  the  constitutional 
provision  as  to  impairing  the  obligation  of  contracts, 
as  is  the  case  when  private  corporations  are  concerned, 
yet  the  state's  control  over  municipalities  is  not  alto- 
gether unlimited.  This  limitation  may  arise  from  the 
fact  that  as  to  some  matters  a  municipality  may  own 
property,  or  contract  rights,  which  are  of  a  private  na- 
ture rather  than  of  a  pubic  character.  "In  regard  to 
the  powers  and  property  which  are  vested  in  a  municipal 
corporation  in  its  public  character,  as  a  branch  of  the 
state  government,  there  can  be  no  limit  to  the  control 
of  such  corporation  by  the  state.  But  where  the  munici- 
pal corporation,  as  it  always  does,  by  virtue  of  its  exist- 

324.  User  of  coi-porate  rights  for  a  long  period  over  territory 
by  a  municipal  coi-poration,  give  it  a  prescriptive  right  to  exer- 
cise such  powers  which  will  not  be  questioned  by  the  courts ;  such 
exercise  of  powers  being  considered  as  proof  of  an  original 
grant  of  authority. 

*Dillon,  Munic.  Coi-p.,  Sec.  43;  13  Mass.  193.  In  the  last 
case  a  corporation  authorized  to  build  a  school  house  was  held 
to  have  corporate  powers  to  contract  for  such  a  building. 
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ence  as  a  legal  personality,  acquires  the  rights  of  prop- 
erty of  a  private  character  for  the  benefit  of  the 
community  which  has  been  incorporated,  and  in  the  en- 
joyment of  which  the  state  at  large  is  not  concerned, 
these  proprietary  rights  constitute  in  the  constitutional 
sense  vested  rights,  if  not  of  the  municipal  corporation 
itself,  yet  of  the  community  which  has  been  organized 
which  cannot  be  taken  or  diverted  by  legislative  action. 
In  respect  to  these  semi-private  rights  the  legislative 
control  is  not  unlimited."* 

As  to  the  right  of  the  state  legislature  to  compel  the 
municipality  to  assume  contractual  obligations,  there  is 
some  conflict  of  authority.  In  Michigan  it  has  been  held 
that  the  legislature  had  no  authority  to  compel  the  city 
of  Detroit  to  purchase  and  provide  for  the  maintenance 
of  a  public  park,  of  purely  local  concern,  without  its 
consent.!  But  if  the  purpose  for  which  the  contract  or 
debt  is  to  be  incurred  is  of  a  strictly  public  character,  as 
the  building  of  a  bridge  over  navigable  waters,  repairing 
the  streets  and  highways,  constructing  the  Brooklyn 
bridge,  and  the  like,  the  legislature  may  compel  the 
municipality  to  incur  the  debt,  or  may  appoint  its  own 


*Tiedeman,  Munic.  Corp.,  Sec.  9;  citing,  Downing  v.  Indian- 
apolis, etc.  Co.,  151  Mass.  364;  Reading  v.  Commonwealth,  11 
Pa.  St.  196;  People  v.  Ingersoll,  58  N.  Y.  1 ;  Water  Works  v. 
Niles,  59  Mich.  311;  College  v.  Cleveland,  12  Ohio  St.  375; 
Cummings  v.  City  of  St.  Louis,  90  Mo.  259. 

fPeople  V.  Common  Council,  28  INIich.  228,  15  Am.  Rep. 
202;  People  v.  Chicago,  51  111.  17;  Philadelphia  v.  Field,  58 
Pa.  St.  30 ;  Darlington  v.  Mayor,  31  N.  Y.  164;  129  N.  Y.  308. 
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agents  to  do  the  work  and  assess  the  cost  to  tlie  corpora- 
tion.* But  the  legislature  could  not  compel  the  munici- 
l^ality,  without  its  consent,  to  create  a  debt  in  aid  of  the 
construction  of  a  railway.t 

In  a  number  of  cases  state  legislatures  have  exercised 
the  power  to  compel  cities  to  recognize  and  perform 
obligations  which  have  no  binding  force  in  law,  but  only 
a  moral  claim  for  satisfaction,  and  this  power  has  been 
upheld  by  the  courts.?  But  a  limit  to  this  power  has 
been  made  in  that  the  legislature  cannot  compel  the  city 
to  pay  a  claim  unconstitutional,  in  that  it  exceeds  the 
limit  of  municipal  indebtedness;  but  such  a  limitation 
in  the  statutes  is  considered  as  waived  by  the  legislature 
when  it  requires  the  citj'-  to  pay  the  claim.  § 

So  the  legislature  may  validate  an  assessment  of  the 
city  which  is  void  for  a  failure  to  satisfy  some  special 
requirement  of  the  state  statute;  since,  as  a  rule,  what- 
ever the  legislature  could  have  permitted  to  be  done,  it 
may  subsequently  ratify  and  give  it  legal  effect.il 

*Carter  v.  Bridge  Co.,  104  Mass.  236;  Kirkwood  v.  New- 
berry, 125  N.  Y.  571;  People  v.  Supcr\'isors,  112  N.  Y.  585; 
5  Neb.  136. 

fPeople  V.  Bathcllcr,  53  N.  Y.  128. 

tPcople  V.  Squire,  145  U.  S.  175;  Grogan  v.  San  Francisco, 
18  Cal.  590;  People  v.  Supervisors,  70  N.  Y.  228;  Nevada  v. 
Hampton,  13  Nev.  441. 

§Mosher  v.  School  Dist.,  44  la.  122 ;  In  re  Flower,  29  N.  E. 
Rep.  463;  Creighton  v.  San  Francisco,  42  Cal.  446,  95  U.  S. 
644. 

l|I.ennon  v.  N.  Y.,  55  N.  Y.  361  ;  Baltimore  v.  Horn,  26 
Md.  194;  Lockhart  v.  Troy,  48  Ala.  579;  Bolles  v.  Bromfield, 
116  U.  S.  364;  R.  R.  Co.  v.  Maquillon,  12  Kan.  301. 
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As  to  the  power  of  the  state  legislature  over  munici- 
pal offices  and  officers,  it  may  be  stated  as  a  rule,  that 
the  state  has  authority  over  all  such  officers  who  are 
charged  with  duties  of  a  strictly  public  character  and 
which  the  state  has  an  interest,  as  judges,  and  all  such 
as  have  to  do  with  the  administration  of  justice,  while 
those  engaged  in  peculiarly  municipal  affairs  as  in  the 
management  of  gas,  water  and  sewer,  and  the  like  mat- 
ters, the  state  cannot  interfere  with,  or  direct  their  ap-' 
pointment.* 


*"While  an  extensive  and  very  comprehensive  discretion  is 
vested  in  the  legislative  power  of  the  state,  in  shaping  the  gen- 
eral features  and  outlines  of  local  municipal  government,  sub- 
ject only  to  the  existing  constitutional  limitations  and  restraints, 
it  is,  nevertheless,  a  deeply  rooted  principle  of  English  and 
American  law  that  the  ultimate  control  of  purely  local  affairs 
must  be  vested  in  the  local  governments  of  towns,  cities  and  coun- 
ties, and  should  be  administered  by  officers  chosen  by  their  in- 
habitants. And  so,  also,  while  the  legislature  has  no  power  to 
appoint,  it  has  the  power  to  prescribe  how  the  act  of  appoint- 
ment shall  be  performed  and,  generall}^  to  create  new  offices, 
abolish  those  already  existing,  and  regulate  by  re-distribution 
that  portion  of  the  sovereign  power  which  is  administered  by 
executive  public  officials ;  and,  in  exchanging  an  old  system  of 
administration  for  a  new  one,  or  in  creating  a  system  of  local 
government,  the  legislative  may  make  provisional  appoint- 
ments." Tiedeman.  Munic.  Corp.,  Sec.  18.  Citing,  Atty.  Gen. 
V.  Detroit,  29  Mich.  108;  M  Mich.  44;  15  N.  Y.  532;  Atty. 
Gen.  V.  Twombly,  89  Mich.  50 ;  People  v.  Morgan,  90  111.  558 ; 
Com.  V.  Denworth,  145  Pa.  St.  172;  Brady  v.  West,  50  Miss. 
68;  State  v.  Covington,  29  Ohio  St.  102;  State  v.  Smith,  92 

Neb. ;  People  v.  Porter,  90  N.  Y.  68;  State  v.  Benedict,  15 

Minn.  198. 


CHAPTER   IV. 

MUNICIPAL  CHARTERS,   THEIR   PO^^TLRS,   NATURE,   CON- 
STRUCTION AND  LIMITATIONS. 

Sec.  1379.  TYPES  OF  MUNICIPAL  CHAR- 
TERS.— There  are  several  kinds  or  types  of  municipal 
charters,  classified  as  follows:  1.  Charters  by  special 
enactment.  2.  Charters  under  a  general  law.  3.  Char- 
ters under  judicial  sanction. 

1.  Charters  by  Special  Act.  By  this  is  meant  that 
the  state  passes  a  special  act  or  law  for  each  municipal 
corporation,  granting  a  particular  charter  to  a  named 
city.  This  was  formerly  the  usual  method  of  creating 
such  corporations,  but  has  been  largely  superseded  in 
most  states  and  in  England  bj^  general  laws  for  the  or- 
ganization of  municipalities. 

2.  Charters  Under  a  General  Law.  The  state  passes 
a  general  law  providing  for  the  organization,  powers  and 
control  of  municipalities  of  the  various  classes  through- 
out the  state. 

3.  By  Judicial  Sanction.  As  where  the  legislature 
provides  that  cities  may  be  organized  by  petition  to  the 
courts.  The  real  authority  comes  from  the  state,  and 
the  court  simply  acts  in  giving  its  sanction  as  indicated 
by  the  state. 

Sec.  1380.  METHODS  OF  CLASSIFYING 
CITIES  WHEN  INCORPORATED  UNDER 
GENERAL    LAWS.— The  organization  of  counties 
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and  townships,  and  the  like,  by  general  law  is  easily  done, 
but  the  incorporation  of  cities  in  the  same  way  becomes 
a  more  difficult  question  by  reason  of  the  fact  that  all 
cities  are  not  of  the  same  size,  situation  and  environment, 
and  requiring  the  same  form  of  a  charter  and  charter 
powers. 

Many  of  the  states  classify  cities  according  to  the 
number  of  inhabitants  in  the  incorporated  territory;  and 
not  according  to  local  conditions  that  are  often  important 
factors  in  determining  the  best  form  of  government  for 
the  municipality. 

Where  cities  are  classified  according  to  the  number 
of  inhabitants,  they  are  usually  divided  into  three  classes 
(or  more  in  some  cases)  and  the  powers  of  each  class 
is  then  defined  by  the  general  law.  Thus  a  general 
law  is  passed  providing  that  all  cities  of  a  certain  num- 
ber of  inhabitants  shall  be  cities  of  the  first  class;  and 
all  cities  of  the  next  lower  fixed  number  of  inhabitants 
shall  be  cities  of  the  second  class;  and  so  on,  through 
the  different  classes  of  cities.  Having  thus  classified  the 
cities,  the  general  law  then  provides  the  special  powers 
to  be  exercised  by  each  separate  class  of  cities.  The 
objection  to  this  classification  is  chiefly  on  the  ground 
of  its  rigidity,  giving  to  cities  dissimilarly  situated  the 
same  powers  simj^ly  because  they  possess  the  same  num- 
ber of  inhabitants.  Thus  one  city  may  have  harbors  and 
wharves,  and  the  other  none,  and  yet  each  will  be  given 
the  same  charter  powers  to  regulate  them.  In  Ohio,  it 
was  attempted  to  get  around  this  rigidity  by  such  a  di- 
verse classification  as  to  make  the  classification  apply  to 
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each  city,  fixing  the  number  of  inhabitants  at  the  precise 
number  possessed  by  a  certain  city  at  a  special  census. 
This  scheme  was  declared  unconstitutional,  as  constitut- 
ing special  legislation,  and  an  entirely  new  plan  had  to 
be  devised,  conforming  to  the  constitutional  require- 
ments.* 

In  Massachusetts  it  is  provided  that  the  legislature 
may  charter  cities  of  over  twelve  thousand  inhabitants. 
While  in  Missouri  and  California  it  is  provided  that  a 
city  having  more  than  one  hundred  thousand  inhabitants 
may  frame  its  own  charter.  This  is  rather  unusual.  ( 1 
Beach,  Pub.  Corp.,  Sees.  41  and  42.) 

The  incorporation  of  municipalities  by  general  law 
is  now  the  rule,  and  the  legislature  may  impose  such 
charters  upon  corporations  already  existing,  and  with- 
out their  consent.  Although  political  considerations 
usually  require  a  legislature  to  get  the  consent  of  a 
municipality  to  the  change  of  its  charter. 

Other  states  provide  that  cities  already  incorporated 
may  come  under  the  general  law  if  they  elect  to  do  so ; 


*"Sec.  1.  All  municipal  corporations,  which,  at  the  last  fed- 
eral census  had  a  population  of  five  thousand  or  more,  shall  be 
cities.  All  other  municipal  corporations  shall  be  villages.  All 
cities  which,  at  any  future  federal  census,  have  a  population  of 
less  than  five  thousand  shall  become  villages.  All  villages  which, 
at  any  future  federal  census,  have  a  population  of  five  thousand 
or  more,  shall  become  cities."  Ohio  Municipal  Code,  as  passed 
in  1902,  96  Ohio  Laws  20.  The  code  then  enumerates  the 
powers  of  the  cities,  and  prescribes  minutely  for  the  municipal 
^Tovernment,  election  of  officers  and  boards,  etc.  The  constitu- 
tion forbids  the  granting  of  special  charters.     12  Ohio  St.  124. 
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that  is,  the  classification  of  cities  is  made  by  general  law, 
and  it  is  then  provided  that  any  city  may  come  under 
the  general  law  and  surrender  its  sj^ecial  charter  by 
electing  to  do  so  in  the  manner  prescribed  by  the  stat- 
ute.* 

A  municipal  charter  cannot  be  impaired  contrary  to 
and  in  violation  of  the  state  constitution.  And  in  sev- 
eral states  special  municipal  charters  cannot  be  granted 
by  constitutional  provision.!  In  some  states  the  con- 
stitutional provision  prohibits  the  legislature  from  pass- 
ing any  special  act  conferring  corporate  powers.  This 
was  aimed  at  private  corporations,  but  is  held  to  apply 
to  municipal  corporations  also,  except  in  New  Jersey. | 

The  question  arises  whether  the  constitutional  lim- 
itation as  to  creating  corporations,  or  municipal  cor- 
porations, by  general  law  only,  applies  to  counties, 
school  districts,  and  the  like,  and  by  some  authorities 
it  is  held  that  it  does  not,  as  they  are  not  within  the 
meaning  of  such  terms.  § 

Sec.  1381.  CHARTERS  UNDER  JUDICIAL 
SANCTION  CONSIDERED.— These  are  frequent- 
ly classified  as  court  corporations,  but  they  are  really 
corporations  under  judicial  sanction,  as  courts  have  not 
the  power  to  create  corporations.  They  result  from  the 
provision  sometimes  made  by  the  legislature  that  a  mu- 


*20  la.  145;  78  III.  548;  74  Wis.  610;  40  N.  J.  Law,  550. 
t54  Mo.  458;  51  111.  37. 

$40  N.  J.  Law,  550;  12  Ohio  St.   124;   1   Beach,  Munic. 
Corp.,  Sec.  41. 

§81  Cal.  489;  43  Ala.  598;  51  111.  37. 
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nicipality  may  be  incorporated  by  a  j)etition  addressed 
to  a  court,  which  has  been  given  power  by  the  legisla- 
ture to  sanction  such  incorporation.  The  method  fol- 
lowed is  usually  for  electors  of  the  territory  to  be  in- 
corporated to  join  in  a  petition  to  the  proper  court. 
Then  commissioners  are  appointed  to  hold  an  election, 
to  get  the  will  of  the  people  on  the  matter.  The  ques- 
tion has  arisen,  if  this  giving  the  court  permission  to 
sanction  incorporation  is  not  an  unauthorized  delegation 
of  legislative  power,  and  the  question  has  been  answered 
both  ways  by  the  courts.* 

The  legislature  also  may  give  the  courts  power  to 
enlarge  the  territorial  limits  of  an  incorporated  city. 
The  metes  and  bounds  of  the  city  are  definitely  stated 
in  the  charter,  and  the  authority  of  the  legislature  in 
some  way  is  necessary  to  their  being  changed. 

We  have  seen  in  the  preceding  chapter  that  cities  are 
creatures  of  the  law-making  power,  and  that  their  char- 
ter confers  no  vested  rights  which  the  legislature  cannoii 
take  away.  But  private  rights,  or  obligations  incurred, 
are  not  affected  by  an  amendment  or  repeal  of  a  munici- 
pal charter,  t 


*That  such  delegation  is  authorized,  see  45  N.  W.  Rep.  103 ; 
10  Colo.  552 ;  that  it  is  not,  see  38  Ark.  81 ;  29  Am.  &  Eng. 
Corp.  Cas.  22. 

fill  N.  Y.  1  ;  in  this  case  a  franchise  given  to  a  street  rail- 
way company  by  New  York,  imposing  no  limitations,  was  held 
not  to  be  affected  by  the  legislature  repealing  the  charter  under 
wliich  the  franchise  was  granted  by  the  city.  The  rights  of  the 
bondholders  were  to  be  protected. 
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Sec.  1382.  METHODS  OF  PROVING  MU- 
NICIPAL CHARTERS.  —  Private  corporations, 
when  compelled  to  prove  their  charter  do  so  by  certified 
copies  of  the  records,  unless  it  is  by  special  act,  when  the 
act  is  proven.  The  existence  of  the  charter  and  incor- 
poration are  usually  admitted. 

The  primary  evidence  of  a  municipal  charter  is  the 
duly  authenticated  copy  of  the  legislative  enactment. 
But  such  proof  is  seldom  necessary  as  secondary  evi- 
dence is  made  competent  to  prove  the  charter.  Again, 
courts  take  judicial  notice  of  the  charters  of  municipal 
corporations,  and  this  is  so  whether  they  be  incorporated 
under  a  general  law  or  under  special  acts.  The  courts 
will  not  notice  a  special  act  of  the  legislature  creating 
a  private  corporation,  but  will  do  so  if  the  special  act 
creates  a  municipal  corporation,  since  the  act  constitutes 
a  public  law.*  When  there  is  no  written  evidence  of  a 
charter  granting  corporate  power,  secondary  evidence  of 
user  may  be  received;  that  is,  prescriptive  evidence  is 
competent,  t 

Sec.  1383.  PROOF  OF  CITY  ORDINANCES. 
— It  is  seldom  necessary  to  prove  the  municipal  charter 
as  the  courts  take  judicial  notice  of  it,  but  the  municipal 
or  city  ordinances  must  be  proved.  They  are  strictly 
construed,  and  may  be  regarded  as  the  statute  law  of 
the  city.J    Some  states  provide  that  the  courts  shall  take 


*60  Ala.  486;  108  111.  70. 

fl  Dillon,  Munic.  Corp.,  Sec.  84«. 

|36  la.  291;  17  Wend.  199. 
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judicial  notice  of  city  ordinances,  but  this  is  uncommon.* 
In  proving  a  city  ordinance  it  is  necessary  to  show  not 
only  that  it  was  passed,  but  that  it  was  regularly  and 
properly  passed  as  provided  by  law;  then  proof  must 
be  given  of  its  being  properly  published  as  required  by 
law,  so  that  the  matter  becomes  quite  irksome  sometimes. 
A  more  expeditious  way  of  proving  city  ordinances  is 
sometimes  provided  by  statute,  authorizing  the  printed 
book  of  the  codified  ordinances  of  the  city  to  be  admissi- 
ble as  prima  facie  evidence  that  the  ordinance  was  duly 
passed. 

Sec.  1384.  CANONS  OF  CONSTRUCTION 
OF  CITY  CHARTERS.— The  charter  of  a  munici- 
pality must  be  strictly  construed  in  favor  of  the  state 
and  against  the  city,  since  the  charter  is  simply  a  grant 
of  powers  to  the  municipality  from  the  state.  In  other 
matters  the  rule  is  to  construe  a  grant  freely  against 
the  grantor,  but  not  as  against  the  king's  grant,  and 
the  state  or  sovereign  power  is  given  the  same  consid- 
eration as  the  king  at  common  law.f 

The  municipality  can  exercise  only  such  powers  as 
are  actually  conferred,  or  necessary  or  fairly  implied 
as  incident  to  the  express  powers,  or  those  which  are 
indispensable  to  the  accomplishment  of  the  purpose 
of  corporate  existence.:!:  Hence  the  implied  powers  are 
said  to  be  of  two  kinds:    1.    Those  implied  from  the 


*M  Ala.  112. 

fMintum  v.  Larue,  23  How.  435;  54  la.  193. 

:|:DilIon,  Miinic.  Corp.,  Sec.  89;  Ottawa  v.  Carey,  108  U.  S. 
110;  Ravenna  v.  Pa.  Co.,  45  Ohio  St.  118;  Hciskcll  v.  Balti- 
more, 65  Md.  125;  Richmond  v.  McGirr,  78  Ind.  192. 
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express  powers  conferred,  this  being  the  one  usually 
considered;*  and  2.  Those  implied  from  the  corporate 
purpose  indicated  by  the  charter.! 

A  municipal  charter,  while  being  strictly  construed 
in  favor  of  the  state,  should  be  so  constructed  as  to  per- 
mit the  city  to  carry  into  effect  every  power  expressly 
conferred.  I 

As  to  taxation,  the  legislature  as  a  rule  fixes  the  limits 
of  the  cities'  power  to  tax,  and  w^ithin  that  limit  the  city 
may  exercise  its  discretion  in  the  expenditure  of  money 
for  public  purposes.     (1  Beach,  Sec.  77,  20  Mo.  136.) 

The  powers  conferred  by  the  legislature  upon  the 
city  to  be  exercised  by  its  common  council,  cannot  be 
delegated  by  the  council  to  committees,  they  must  exer- 

*New  London  v.  Brainard,  22  Conn.  552 ;  Leconteulx  v.  Buf- 
falo, 33  N.  Y.  333 ;  7  Ohio  St.  100 ;  Green  v.  Cape  May,  41  N.  J. 
Law,  45.  In  the  Connecticut  case,  the  common  council  under- 
took to  appropriate  money  for  fireworks  for  the  Fourth  of  July, 
and  their  action  was  held  void  for  want  of  authority  to  make 
such  an  appropriation,  there  being  no  such  implied  power  in 
the  city.  Likewise  a  city  has  no  imphed  power  to  appropriate 
money  to  be  spent  in  securing  the  passage  of  an  act  through 
Congress  for  the  benefit  of  the  city. 

t Torrent  v.  Muskegon,  47  Mich.  115;  where  the  city  of  Mus- 
kegon was  held  to  have  the  implied  power  to  build  a  city  hall  to 
house  its  fire  department,  which  it  had  express  power  to  equip 
and  control. 

JUnion  Pac.  R.  R.  Co.  v.  Ryan,  2  Wyo.  408;  113  U.  S.  516; 
7  Ind.  86;  15  Conn.  175;  Harris  v.  Intendant,  28  Ala.  577. 
Thus  if  there  is  a  grant  to  a  city  to  levy  and  collect  taxes,  or 
erect  buildings,  it  will  be  considered  that  the  city  has  the  inci- 
dental power  to  employ  the  usual  and  proper  machinery  to  carry 
out  the  express  powers. 
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else  the  powers  as  a  bod}'.^  So  the  common  council 
cannot  delegate  to  the  mayor  of  the  city  their  power 
in  regard  to  paving  the  streets.*  Nor  to  the  city  engi- 
neer the  power  to  determine  the  size  of  sewer  pipes  to 
be  used,  nor  to  a  committee  the  power  to  provide  and 
erect  lamps  for  lighting  the  streets.f  The  rule  simply 
means,  that  where  the  legislature  has  conferred  a  power 
upon  the  council,  the  council  cannot  delegate  this  power 
to  an  individual  or  a  committee.  But  the  rule  is  quite 
often  violated.  The  appointment  of  a  committee  to  in- 
vestigate a  matter  and  report  to  the  council,  and  then 
action  by  the  council  in  conformity  to  the  report  is  not 
objectionable  under  this  rule. 

Neither  can  the  city  by  contract,  or  otherw^ise,  sell 
or  surrender  its  legislative  powers.  This  is  often  at- 
tempted by  the  city  by  means  of  giving  an  exclusive 
contract  or  franchise  to  street  car  and  telephone  and 
other  like  companies.  The  city  cannot  grant  an  exclu- 
sive franchise  and  thus  prevent  a  subsequent  council 
from  having  control  over  the  matter,  unless  the  legisla- 
ture has  conferred  upon  it  express  power  so  to  do.t 


§63  Ind.  155;  73  N.  Y.  73. 

*46  Mo.  100. 

t43  Mo.  395 ;  36  Minn.  59. 

|59  N.  Y.  228;  36  N.  J.  Law,  198;  23  Mich.  344.  These 
cases  holding  that  a  contract  with  a  gas  company  for  lighting 
a  city  for  a  period  of  ten  years,  though  made  by  the  city  with 
power  from  the  legislature,  was  annulled  by  a  repeal  of  the  law 
giving  the  power  to  the  city ;  and  a  contract  with  an  individual 
to  operate  a  market  place  for  the  period  of  ten  years  was  held 
not  binding  upon  a  subsequent  council. 
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In  the  construction  of  the  charter  as  a  whole,  munici- 
pal charters  are  made  up  of  two  kinds  of  provisions: 
1.  Mandatory.     2.   Discretionary. 

In  determining  whether  a  provision  is  mandatory  or 
discretionary,  no  satisfactory  result  can  be  derived  from 
a  literal  interpretation  of  the  words  "maj^"  or  "shall," 
or  "must."  It  is  the  spirit  of  the  charter  and  the  pur- 
pose of  the  corporation  that  must  govern.  "Must"  may 
mean  "may,"  and  "may"  may  mean  "must,"  or  either 
one  may  mean  "shall."* 

If  the  charter  provisions  involves  directly  the  exercise 
of  legislative  corporate  powers,  or  the  public  or  an  in- 
dividual has  a  special  interest  in  having  an  act  done, 
and  the  city  is  vested  with  power  to  do  this  act,  and  has 
adequate  means  for  promptly  and  properly  performing 
it,  the  duty  will  be  held  to  be  mandatory,  although  the 
word  "may"  and  not  "must"  is  used  in  the  statute.f 
While  if  the  charter  provision  involves  simply  admin- 
istrative action,  and  third  persons  or  the  public  are  not 
particularly  interested,  it  is  usually  regarded  as  dis- 
cretionary.? 


*Spears  v.  Mayor,  72  N.  Y.  442 ;  Merrill  v.  Shaw,  5  Minn. 
148;  contra,  75  N.  Y.  38. 

fPhelps  V.  Hawley,  52  N.  Y.  53;  Veasie  v.  China,  50  Me. 
518;  Seines  v.  Franklin  Co.,  48  Mo.  167;  Vason  v.  Augusta,  38 
Ga.  542. 

$Atty.  Gen.  v.  Locke,  3  Atk.  164;  Joliet  v.  Verley,  35  111.  58; 
Grant  v.  Erie,  69  Pa.  St.  429 ;  39  Mo.  485.  The  expression 
"hereby  authorize"  in  a  statute  has  been  held  to  create  a  manda- 
tory duty.  38  Ga.  542.  See  Dillon,  Munic.  Corp.,  Sec.  98;  9 
How.  248 ;  4  Neb.  336. 
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Sec.  1385.  CHARTER  POWERS  ARE  GEN- 
ERAL AND  SPECIAL.— The  charter  powers  con- 
ferred upon  a  municipality  may  be  classified  as  general 
and  special.  General  powers  being  those  essential  to 
the  existence  of  the  corporation;  and  special  powers 
those  intended  to  assist  the  municipality  in  carrying  out 
its  purpose  of  local  self-government,  and  providing  for 
the  health,  convenience  and  welfare  of  the  inhabitants. 
We  will  first  take  up  the  special  powers  as  conferred 
upon  municipalities. 

Sec.  1386.  SPECIAL  CHARTER  POWERS— 
AS  TO  PARKS  AND  PUBLIC  SQUARES.— One 
of  the  special  powers  usually  conferred  upon  a  munici- 
pality is  the  control  of  public  parks  and  squares.  The 
object  of  their  establishment  is  for  the  health  and 
pleasure  of  the  inliabitants.  They  are  a  matter  of 
purely  local  concern,  such  that  the  legislature  cannot 
force  them  upon  the  municipality  without  its  consent. 
(28  Mich.  228;  1  Dillon,  Munic.  Corp.,  Sec.  73.) 

In  the  exercise  of  its  pow^r  in  providing  for  and 
controlling  its  parks,  a  city  may,  under  legislative  au- 
thorization, condemn  lands  under  the  power  of  eminent 
domain,  to  establish  parks  and  squares  in  the  city.  Al- 
though it  has  been  contended  that  the  power  of  eminent 
domain  did  not  extend  to  such  a  purpose,  on  the  ground 
that  a  park  was  not  a  public  purpose.  It  has  been  held 
that  i:)rivate  property  may  be  taken  for  ornamental  pur- 
poses, on  the  ground  that  ornamental  purposes,  as  re- 
gards parks,  are  equivalent  to  useful  purposes.*     And 

*51  111.  57;  45  N.  Y.  234;  11  Allen  530;  2  Dillon,  Munic. 
Corp.,  Sec.  599. 
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the  legislature  may  authorize  a  city  to  condemn  lands 
outside  of  the  city  limits  for  park  purposes,  but  may  not 
authorize  'a  special  assessment  by  the  city  on  adjoining 
lands  to  pay  for  the  expense  of  such  lands. f  As  a  rule 
the  city  has  no  power  to  act  outside  of  its  territorial 
limits. 

A  city,  where  that  is  the  case,  owns  and  controls  the 
parks  outside  the  city  limits,  as  a  private  corporation, 
and  not  as  an  agency  in  government.  In  regard  to  them 
it  may  have  semi-private  rights,  with  the  attendant  con- 
sequences of  such  rights  being  beyond  the  control  of  the 
legislature  and  under  the  protection  of  the  constitutional 
provision  as  to  the  impairing  the  obligation  of  contracts, 
which  consequences  do  not  attach  to  its  usual  govern- 
mental functions.     (44  ^lich.  602.) 

Land  once  dedicated  to  a  public  park  or  square,  can- 
not be  diverted  from  this  use  by  the  city  to  the  injury  of 
adjacent  land  owners,  who  have  purchased  since  the 
dedication.  Adjacent  land  owners  who  purchase  and 
build  with  reference  to  the  park  or  square  and  in  reliance 
on  its  being  used  for  that  purpose,  have  a  vested  right 
to  have  such  square  or  park  opened  and  maintained.! 
As  to  the  use  which  a  public  square  may  be  put,  while 
it  is  usually  permissible  to  erect  county  or  state  public 
buildings,  and  the  like  governmental  structures,  or  main- 


t54  Mo.  458 ;  58  Mo.  175. 

JLaughlin  v.  Washington,  63  Iowa  652;  Archer  v.  Calinas, 
93  Cal.  43;  Prince  v.  Plainfield,  40  N.  J.  L.  608;  3  Vt.  526;  38 
Mo.  315 ;  77  111.  325. 
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tain  hitching  2)osts  and  standing  room  for  farmers' 
horses,  on  public  squares;*  this  has  been  denied,  and  the 
courts  have  enjoined  the  erection  of  pubhc  buildings  as 
a  city  hall,  and  prevented  the  use  of  the  public  square 
except  as  a  place  of  public  and  common  amusement. t 
^  It  iis  also  held  that  the  abutting  property  owners  may 
enjoin  the  laying  out  of  a  street  through  a  public  park, 
or  the  laying  of  a  railroad  on  a  street  within  the  park.l 
Other  authorities  hold  that  a  street  may  be  established 
through  a  park  without  interfering  with  the  donation  of 
the  park  to  public  purposes. § 

Sec.  1387.  SAME  SUBJECT  —  AS  TO 
WHARVES  AND  DOCKS.— As  most  large  cities 
are  located  on  or  near  navigable  water,  they  have  use 
for  wharves  and  docks.    The  legislature  usually  confers 


*San  Antonio  v.  Steinberg  (Tex.),  7  S.  W.  Rep.  754;  Lang- 
ley  V.  Gallipolis,  2  Ohio  St.  107;  Com.  v.  Bowman,  3  Pa.  St. 
202;  Frederick  Co.  v.  Winchester  (Va.),  5  S.  E.  Rep.  884.  A 
pubhc  hbrary  has  been  allowed  to  be  erected  in  the  square.  Riggs 
V.  Detroit  B.  of  Ed.,  27  Mich.  262.  The  matter  is  said  to  he  in 
all  cases,  a  question  dependent  upon  the  laws  or  customs  of  the 
local  community  or  state  in  which  the  question  arises.  Baker  v. 
Johnston,  21  Mich.  319 ;  Baird  v.  Rice,  63  Pa.  St.  489. 

fPrinceville  v.  Auten,  77  111.  325;  New  Orleans  v.  U.  S.,  10 
Pet.  661 ;  State  v.  Woodward,  23  Vt.  92 ;  People  v.  Carpenter, 
1  Mich.  273 ;  54  Conn.  244. 

JPrice  V.  Thompson,  38  Mo.  363;  19  Hun  30;  Jacksonville 
V.  Railway,  67  111.  540. 

§Cohn  V.  Parcels,  72  Cal.  367.  See  Crawford  v.  R.  R.  Co., 
67  Ga.  405,  where  a  depot  was  allowed  to  be  established  on  the 
commons  of  the  town. 
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power  upon  the  city  to  control  the  wharves,  and  even 
construct  wharves  and  docks. 

A  wharf  is  any  structure,  however  simple,  to  which 
a  vessel  may  anchor  and  lie  alongside.  Thus  the  end  of 
a  paved  street  may  constitute  a  wharf,  within  the  mean- 
ing of  the  city  charter.     (45  la.  196.) 

There  is  considerable  technical  law  applicable  to 
wharves,  and  they  are  regarded  as  of  four  kinds  in  legis- 
lation upon  the  subject:  1.  Private  wharves.  2.  Quasi 
public  wharves.  3.  Municipal  wharves.  4.  Federal 
wharves. 

1.  By  a  private  wharf  is  meant  one  that  is  owned 
by  an  individual,  as  where  the  owner  of  lands  adjoining 
navigable  w^ater  places  a  wharf  on  the  water's  edge  for 
his  own  convenience.  The  obligations  of  the  owner  of 
such  a  wharf  are  different  from  those  imposed  upon  the 
owners  of  quasi  public  wharves. 

2.  Quasi  Public  Wharves.  Quasi  public  wharves  are 
those  which  are  held  out  to  be  used  by  the  public,  though 
owned  by  individuals  or  companies.  (1  Dillon,  Munic. 
Corp.,  Sec.  104;  115  111.  155.) 

3.  Mmiicipal  Wharves.  Municipal  wharves  are 
those  owned  by  the  municipality.  Cities  are  frequently 
allowed  by  their  charters  to  construct  and  own,  as  well 
as  control  wharves,  and  such  wharves  as  are  owned  by 
the  city  are  known  as  municipal  wharves. 

4.  Federal  Wharves.  Federal  wharves  are  those 
erected  by  the  federal  government  at  public  expense. 
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Sec.  1388.  SAME  SUBJECT— POWER  OF 
THE  CITY  TO  MAINTAIN  AND  CONTROL 
WHARVES. — It  is  held  that  a  city  under  general 
wharfage  powers  may  erect  and  maintain  a  wharf  at 
the  end  of  a  public  street,  and  charge  wharfage  fees.* 
The  collection  of  wharfage  dues  does  not  violate  any 
provision  of  the  federal  constitution  as  to  regulating 
commerce.!  But  the  imposition  of  a  duty  on  interstate 
tomiage  would  be  unconstitutional,  while  the  charge  of 
a  reasonable  amount  for  the  use  of  a  wharf  is  not  objec- 
tionable.l 

The  city  may  be  authorized  to  exercise  the  power  of 
eminent  domain,  for  the  purpose  of  establishing  wharves 
and  docks.  They  are  allowed  to  condemn  private  prop- 
erty, making  just  compensation  for  the  establishment 
of  a  municipal  wharf,  since  such  purpose  is  regarded  as 
a  public  one. 

But  the  state  has  authority  to  deprive  a  city  of  its 
right  to  collect  wharfage  rates,  since  the  right  to  erect 
and  maintain  wharves  by  a  municipality  is  not  regarded 
as  a  vested  right,  but  is  one  of  those  franchises  given 
by  the  legislature  to  the  city,  with  full  power  in  the 
state  to  modify  or  take  away  at  any  time.§ 


*105  U.  S.  166;  49  Mich.  110. 

12  Wall.  250. 

$20  Wall.  577. 

§105  U.  S.  166.  In  this  case  the  state  of  Louisiana  had 
authorized  the  city  of  New  Orleans  to  build  wharves  and  levees 
on  the  Mississippi  river  and  charge  wharfage  fees.  The  wharves 
were  built  at  great  expense  by  the  city  and  were  in  operation, 
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Municipal  wharves  obligate  the  city  maintaining  them, 
lo  use  ordinary  care  and  diligence  to  keep  them  in  rea- 
sonable and  ordinary  repair;  and  if  injury  results  from 
a  failure  so  to  do  the  city  becomes  liable  in  damages  to 
the  injured  party.  They  are  not  held  to  be  insurers  of 
the  safety  of  the  wharves ;  provided  they  are  not  guilty 
of  negligence  in  the  erection  or  maintenance  of  the 
wharves  they  will  not  be  liable.* 

Riparian  owners,  that  is,  the  ow^ners  of  the  land  ad- 
joining navigable  waters,  have  the  right  to  erect  wharves 
and  charge  wharfage  for  the  use  of  their  wharves.  A 
municipality  as  a  riparian  owner  has  the  same  rights,  and 
it  is  said  that  when  it  erects  wharv^es  as  a  riparian  o^vner, 
it  acts  as  an  individual  proprietor  and  not  as  a  city,  and 
that  its  semi-private  rights  as  to  such  wharves  could  not 
be  taken  away  by  the  legislature,  as  in  other  cases,  but 
this  is  doubtful  law.f 

A  city's  charter  over  wharves  does  not  extend  to  au- 
thorize it  to  destroy  or  impose  burdens  on  private 
wharves  or  docks;  and  cannot  authorize  the  abatement 
of  a  private  wharf  as  a  nuisance.  The  question  as  to 
what  constitutes  a  nuisance  is  a  judicial  and  not  a  leg- 


when  the  state  authorized  a  railway  company  to  lay  its  tracks 
alongside  of  the  whar^^es  and  to  make  use  of  them  free  of  charge. 
The  federal  supreme  court  held  that  the  state  could  do  this  since 
both  purposes  were  public,  and  that  the  city  had  no  vested  right 
to  municipal  whar\'es.     Contra,  30  La.  Ann.  190. 

*118  Pa.  St.  490;  36  N.  H.  284. 

fl  Dillon,  Munic.  Corp.,  Sec.  109;  31  Cahf.  34;  11  N.  Y. 
115. 
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islative  one,  it  must  be  left  to  the  courts  to  decide.* 
While  the  city  may  exercise  its  discretion  as  to  the  rates 
for  wharfage,  this  power  is  subject  to  the  limitation  that 
such  rates  must  not  be  unreasonable.! 

Sec.  1389.  SAME  SUBJECT— FERRY  FRAN- 
CHISES,— Another  special  power  usually  conferred 
upon  large  cities  having  navigable  waters,  is  the  power 
to  control  ferries,  known  as  ferry  franchises.  The  grant 
is  in  the  nature  of  a  public  law,  and  as  such  may  be 
repealed  or  amended  at  the  will  of  the  legislature,  though 
it  causes  a  loss  of  property  to  the  city.l  The  city  cannot 
confer  an  exclusive  franchise  unless  it  has  express  power 
so  to  do  from  the  legislature.  § 

As  to  what  will  constitute  a  grant  of  exclusive  power 
to  the  city  to  control  ferries,  it  has  been  held  that  a  per- 
mission to  grant  or  refuse  licenses  is  exclusive.  (48  la. 
133;  45  111.  90.) 

The  city  may  provide  for  licensing  ferries,  and  charge 
license  fees,  and  this  will  not  be  invalid  as  a  regulation  of 
commerce.ll 

Sec.  1390.  SAME  SUBJECT— AS  TO  PRO- 
VIDIXG  FOR  THE  PUBLIC  HEALTH.— An- 
other subject  of  special  powers  customarily  bestowed 
upon  cities  is  that  of  the  care  and  preservation  of  the 
public  health.     This  is  generally  provided  for  in  two 


*18  Oliio  St.  94;  32  Iiul.  85;  10  Wall.  492. 

fllS  Ind.  15;  1  Dillon,  Munic.  Corp.,  Sec.  112. 

$10  How.  511;  11  Pet.  420. 

§23  How.  435. 

1[11  Mich.  43;  44  N.  J.  Law,  118;  11  Mich.  347. 
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ways:  1.  By  state  regulations.  2.  By  municipal  ordi- 
nances and  regulations. 

The  more  usual  way  is  by  state  regulations,  providing 
for  the  general  methods  of  safeguarding  the  public 
health,  establishing  quarantine  regulations,  and  the  like 
methods  of  fighting  disease.  These  regulations  are  to 
be  enforced  by  the  mimicipality  through  the  boards  of 
health,  along  with  such  other  local  regulations  as  may  be 
necessary  or  suitable  to  the  particular  situation.  In  all 
large  cities,  and  by  statute  in  many  states,  a  board  of 
health  is  provided  for  under  municipal  authority,  with 
powers  to  enforce  such  sanitary  regulations  as  they  may 
deem  necessary  to  the  public  health  in  the  city,  keeping 
within  the  general  regulations  provided  by  the  state. 

The  power  to  pass  ordinances  looking  to  the  sanitary 
condition  and  preservation  of  the  public  health  is  usually 
conferred  ujion  the  municipality  by  the  legislature  in 
general  terms.  This  power  is  liberally  construed  on  be- 
half of  the  city,  in  the  interests  of  the  public*  Power 
to  regulate  sanitary  matters  and  provide  for  the  public 
health  involves  the  right  to  establish  quarantine  regula- 
tions to  any  extent  necessary  to  accomplish  the  object 
intended.  Under  this  power  the  city  has  authority  to 
provide  for  the  removal  of  dead  bodies  and  other  objec- 
tionable matter  from  the  streets,  f 


*1  Gill  (Md.)  364.  Charter  powers  are  usually  conferred 
either  in  special  terms  or  general  terms,  and  powers  conferred 
in  general  terms  are  usually  more  liberally  construed  than  those 
conferred  in  special  terms. 

fl  Dillon,  Munic.  Corp.,  Sec.  145;   84  Ky.  290. 
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Sec.  1391.  SAME  SUBJECT— AS  TO  PUBLIC 
IMARKETS. — At  common  law  the  right  to  hold  a 
public  market  was  a  franchise  granted  by  the  king  to 
certain  towns  or  places;  and  by  the  common  law,  cer- 
tain of  these  markets,  on  specified  days  or  occasions 
were  regarded  as  market's  Overt,  giving  the  purchaser 
at  them  an  indisputable  title  to  the  things  bought.  They 
were  of  such  importance  in  the  early  days  in  England 
that  a  special  court,  called  the  court  of  jiied  j^oudre,  was 
established  for  the  markets  or  fairs,  at  which  a  case  could 
be  brought,  tried  and  judgment  rendered  all  in  one  day.f 

In  America  the  power  to  establish  and  regulate  mar- 
kets is  generally  conferred  upon  cities  in  their  charter. 
(1  Dillon  Munic.  Corp.,  Sec.  380.) 

The  power  to  provide  for  the  establishment  and  regu- 
lation of  a  city  or  municipal  market  involves  the  follow- 
ing things:  1.  A  public  place  for  the  purchase  and  sale 
of  articles  of  daily  consumption.  2.  Convenient  fixtures. 
3.   Suitable  police  regulations.? 

The  power  to  establish  and  regulate  public  markets 
is  conferred  in  general  terms,  and  is  liberally  construed. 


t3  Bl.  Com.  32 ;   5  Coke  83. 

^Cincinnati  v.  Buckingham,  12  Ohio  257.  In  this  case  it  was 
said  that  the  pohce  regulations  included  the  fixing  of  market 
hours,  making  provision  for  hghting,  cleaning,  watching,  de- 
tecting false  weights,  and  unwholesome  food,  and  other  arrange- 
ments calculated  to  facilitate  the  intercourse,  and  insure  the  hon- 
esty of  buyer  and  seller,  with  proper  officers  to  preserve  order 
and  enforce  obedience  to  rules. 
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So  that  a  city  having  general  authority  to  manage  its 
business  affairs,  may  appropriate  money  for  a  market 
house,  though  not  expressly  authorized.  Unless  it  is 
the  intent  of  the  legislature  to  specifically  enumerate  and 
specialize  the  powers  conferred,  a  charter  power  granted 
m  general  terms  will  be  liberally  construed.*  The  power 
to  promote  the  general  welfare  and  preserve  the  peace  of 
the  town  involves  authority  to  regulate  a  public  mar- 
ket.! 

A  public  market  having  been  established,  the  city 
may  prohibit  the  hawking  or  peddling  of  goods  by  pri- 
vate individuals.!  But  this  does  not  involve  the  power 
to  prohibit  the  vending  of  articles  at  the  regular  place  of 
business  of  the  individual.  §  The  city  may  prevent  the 
vending  of  articles  in  a  public  place,  within  certain  limits, 
so  as  to  protect  the  city  market.  Thus  where  the  city 
market  rents  stalls  for  the  sale  of  meat,  it  may  prevent 
the  sale  of  meat  near  the  market  house  so  as  to  prevent 
too  much  comi^etition.H  The  city  may  not  delegate  its 
control  over  a  city  market  to  an  individual;  but  while 
it  cannot  turn  the  entire  control  of  the  market  over  to 
a  private  individual,  yet  it  may  rent  stalls  to  individuals.il 


*23  Pick.  71 ;  11  Ohio  St.  550. 
t33  Pa.  St.  202. 

$11  Rich.  (S.  C.)  551;  10  Bush  (Ky.)  64. 
§33  111.  416;  46  111.  489. 
1110  Wend.  100;  8  Johns.  418. 

||7  la.  102;  1  Dillon,  Munic.  Corp.,  Sec.  385.     But  see  13  la. 
210. 
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And  the  city  may  prohibit  persons  from  occupying  the 
streets  with  stands  or  tables  for  the  sale  or  exhibition  of 
goods. 

It  is  held  that  the  police  power  of  the  city  implies  a 
power  to  regulate  markets.! 

Sec.  1392.  SAME  SUBJECT— AS  TO  THE 
CITIES'  POWER  TO  ESTABLISH  AND 
MAINTAIN  FIRE  DEPARTMENTS  TO  SUP- 
PRESS FIRES.— The  power  to  establish  and  main- 
tain a  fire  department  for  the  suppression  of  fires  and 
the  protection  of  the  homes  and  property  of  its  inhab- 
itants is  another  special  power  usually  conferred  upon 
cities. 

Under  such  a  power  the  municipality  has  authority 
to  pass  ordinances  establishing  fire  limits,  that  is,  dis- 
tricts in  which  nothing  but  brick  or  stone  structures  may 
be  erected,  and  make  other  specifications  in  regard  to 
the  construction  of  buildings  for  the  prevention  of  fires.J 
In  the  extinguishment  of  a  fire  a  city  has  plenary  power; 
it  may  destroy  buildings  to  prevent  the  spread  of  fires, 
and  this  right  was  recognized  by  common  law,  being 
regarded  as  a  matter  of  necessity.  §  As  a  rule  there  is 
no  liability  on  the  part  of  a  city  for  loss  arising  from 
tearing  down  buildings  to  prevent  the  spread  of  fires. 
But  some  states  have  provided  a  statutory  I'ability  on 


fl  Dillon,  Munic.  Corp.,  Sec.  169;  Cooley,  Coiwt.  Lim.  596. 
Ill  Mich.  425;  7  Cow.  349. 
§12  Cal.  63;101  U.  S.  16. 
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the  part  of  the  city  in  case  buildings  have  to  be  torn 
down.* 

The  municipality  is  not  liable  for  the  negligent  acts 
of  its  servants  in  the  fire  department.'!"  This  is  also 
true  of  the  servants  and  officers  of  the  city  in  charge  of 
the  enforcement  of  sanitary  and  health  regulations. 
Since  a  city  in  protecting  the  health  and  property  of 
its  inhabitants  under  charter  from  the  state,  is  perform- 
ing duties  of  a  purely  public  character,  and  is  not  held 
responsible  for  the  misconduct  of  its  agents  or  officials. $ 
Neither  is  a  city  held  liable  for  injuries  to  a  fireman 
resulting  from  defective  machinery.  § 

Sec.  1393.  SAME  SUBJECT— AS  TO  WATER 
SUPPLY  FOR  CITY.— Another  miportant  special 
power  conferred  on  cities  relates  to  supplying  its  in- 
habitants with  water.  Though  it  is  held  that  under  the 
general  welfare  clause,  that  is,  the  general  power  to 
provide  for  the  welfare  of  its  inhabitants,  the  city  has 
authority  to  contract  for  the  establishment  of  water 
w^orks,  and  is  not  dependent  for  this  authority  on  any 
special  provision  in  the  charter.ll 

The  water  for  a  municipality  may  be  furnished  in 
one  of  three  ways:  1.  By  the  municipality,  owning  the 
waterworks  system.    2.  By  chartered  companies  or  cor- 


*8Met.  462;  101  U.  S.  16. 

176  N.  Y.  506;  120  Pa.  St.  624. 

ISummers  v.  Daviess  Co.,  103  Ind.  262 ;  Ogg  v.  Lansing,  35 
la.  495;  Dargan  v.  Mobile,  31  Ala.  469;  Barbour  v.  Ellsworth, 
67  Me.  294. 

§47  N.  J.  Law,  406. 

^39  N.  J.  Eq.  367 ;  28  Ga.  50. 
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porations,  the  city  renting  a  specified  number  of  hydrants 
and  paying  a  fixed  sum  for  the  use  of  water  for  public 
purposes.     3.   By  private  individuals. 

In  supplying  the  city  with  water,  a  municipality  has 
no  right  to  divert  the  water  from  a  stream  to  the  injury 
of  riparian  owners.*  But  under  the  power  of  eminent 
domain,  a  city  may  be  authorized  to  so  divert  water  for 
public  purposes. t 

It  has  been  held  that  the  use  of  the  public  streets 
for  water  pipes  or  mains,  is  not  an  extra  servitude,  en- 
titling the  abutting  owner  to  additional  compensation 
when  the  streets  are  so  used.  But  the  use  of  a  country 
road  for  water  mains  has  been  held  to  constitute  an  ad- 
ditional servitude.:!: 

With  the  consent  of  the  legislature,  the  city  may  grant 
exclusive  rights  in  the  public  streets  to  a  company  for 
laying  its  water  mains.  §  The  municipality  will  not  be 
held  liable  for  disease  contracted  from  supplj^ing  impure 
water.!!  But  a  private  company  may  be  liable  for  dam- 
ages in  such  cases,  since  they  operate  the  water  plant  for 
the  purpose  of  private  gain,  and  are  held  to  the  same 
rule  of  care  and  diligence  as  in  other  matters.  1 1 

Sec.  1394.  SAME  SUBJECT— AS  TO  PUBLIC 
LIGHTING.— The  furnishing  of  lights  with  which  to 


*M  Ala.  130;  65  Pa.  St.  444. 

14  Gray  500. 

$27  N.  J.  Eq.  552;  2  Dillon,  Mimic.  Corp.,  Sec.  697. 

§2  Dillon,  Munic.  Corp.,  Sec.  691. 

^11  Ex.  781. 

Jill  Ex.  781. 
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light  the  streets  and  public  places  of  the  city  is  a  power 
now  usually  conferred  upon  municipalities.  Public 
lightmg  is  one  of  the  important  functions  of  the  city  gov- 
ernment, and  involves  many  legal  problems  which  are 
being  worked  out.  The  ownership  of  the  lighting  plant, 
whether  gas  or  electric,  may,  like  that  of  a  water  system, 
be  in  the  city,  or  in  a  private  company  or  corporation. 
But  public  ownership  is  more  common  in  case  of  water 
plants  than  lighting  plants. 

The  city  has  no  authority  to  supply  gas  for  lighting, 
unless  the  power  is  conferred  in  its  charter.  The  mu- 
nicipality has  implied  powder  to  contract  for  lighting  the 
city.* 

The  city's  ownership  of  gas  works  is  in  its  private 
character,  and  as  regards  such  property  w^ould  have 
rights  that  could  not  be  taken  away  by  the  legislature, 
and  is  liable  for  negligence  in  the  management  of  such 
property  by  which  injury  is  caused.  (1  Dillon,  INIunic. 
Corp.,  Sec.  72.) 

With  legislative  authority  a  city  may  give  a  private 
corporation  the  exclusive  right  to  the  use  of  its  streets 
for  gas  maiiis.  But  such  exclusive  rights  cannot  be  con- 
ferred by  the  city  except  upon  legislative  authority.  An 
exclusive  contract,  when  properly  granted,  is  held  to  be 
a  valid  contract  and  protected  from  impairment  by  the 
federal  constitution.! 


*66  Ind.  396. 

fl  Dillon,  Munic.  Corp.,  Sec.  691 ;  150  U.  S.  650.  Contra, 
25  Conn.  19.  The  validity  of  an  exclusive  contract  or  fran- 
chise of  this   character,   seems   to  be  justly   questioned  on  the 
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It  is  held  that  an  exclusive  franchise  to  occupy  the 
streets  for  gas  mains  does  not  prevent  the  use  of  the 
streets  for  electric  light  wires. 

It  is  within  the  power  of  the  city  to  regulate  by  or- 
dinance the  price  of  gas;  and  the  same  principle  would 
give  it  power  to  regulate  the  charges  for  electric  light- 
ing. This  power  is  something  of  an  offset  to  the  mo- 
nopolizing tendencies  of  public  service  corporations. 
The  power  to  regulate  such  charges  is  largely  nullified 
as  yet  by  decisions  requiring  such  regulation  of  prices  to 
be  reasonable  and  not  confiscatory;  which  limitation, 
though  it  sounds  well,  in  practice  enables  a  corporation 
supplying  such  commodity  to  obtain  large  dividends  on 
watered  stock. 

It  is  also  held  that  a  gas  companj^  in  the  absence  of 
a  contract  with  the  city  to  do  so,  is  not  obliged  to  furnish 
gas  to  every  one  along  its  lines.*  But  this  may  be  ques- 
tioned, and  it  would  seem  that  a  company  setting  out  to 
supply  the  public  with  such  a  commodity  would  be  com- 
pellable to  supply  all  who  w^ere  able  to  pay  for  the  com- 
modity, if  they  conformed  to  the  requirements  of  the 
company.  In  the  control  of  gas  and  water  works  as 
owner,  a  municipality  may  become  liable  for  the  negli- 


ground  that  it  not  only  tends  to,  but  does  actually,  create  a 
monopoly.  In  England  this  monopolizing  of  public  lighting,  as 
well  as  other  municipal  industries,  is  prevented  by  municipally 
owned  enterprises ;  and  the  same  plan  is  being  advocated  in  many 
of  our  important  cities,  and  will  unquestionably  become  general 
in  the  near  future. 
*2  N.  J.  Law,  M5. 
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gence  of  its  officers  and  agents  in  failing  to  supply  suffi- 
cient gas  or  water  to  fill  accepted  contracts.* 

A  city  is  not  obliged  to  light  its  streets,  unless  some 
charter  provision  requires  it.  Though  as  a  rule  for  its 
own  benefit  it  does  light  its  streets,  but  it  is  under  no 
obligation  to  do  so.t  It  is  required  to  light  and  guard 
excavations  or  any  dangerous  obstruction  in  the  public 
streets,  and  will  be  liable  in  damages  to  any  one  injured 
for  a  failure  to  do  so.$ 

The  public  streets  of  a  municipality  cannot  be  used 
by  electric  lighting  companies  without  legislative  sanc- 
tion. And  the  right  of  abutting  owners  to  compensa- 
tion for  such  use  of  the  streets  on  the  ground  that  it  is 
an  additional  servitude  is  in  dispute.  The  weight  of 
authorit}^  perhaps  being  that  such  owners  are  not  en- 
titled to  comj^ensation. 

Sec.  1395.  SAME  SUBJECT— AS  TO  THE 
SUPPRESSION  AND  PREVENTION  OF  NUI- 
SANCES.— A  municipality  is  usually  given  the  power 
to  suppress  and  prevent  nuisances.  A  nuisance  may  be 
defined  as  a  continuing  annoyance  to  the  prejudice  of 
one's  legal  rights.  Nuisances  are  of  two  kinds:  1. 
Public.     2.  Private. 

1.  Public  Nuisance.  A  public  nuisance  is  a  con- 
tinuing annoyance  to  the  public.  While  a  private  nui- 
sance affects  only  private  individuals,  with  which  the 
city  has  nothing  to  do. 

*120  Mass.  324;  149  Mass.  410;  81  Pa.  St.  38. 
t38  Minn.  134;  100  Mass,  255, 
J98  N.  Y.  679. 
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Public  nuisances  are  of  two  kinds :  1.  Nuisances  2?^r 
sc,  that  is,  the  mere  fact  of  their  existence  shows  them  to 
be  nuisances.  2.  Nuisances  in  fact,  that  is,  such  things 
as  have  been  judicially  determined  to  be  nuisances.  The 
city  has  authority  to  abate  nuisances  by  ordinance  or  res- 
olution, or  it  may  bring  proceedhigs  to  determine  wheth- 
er a  nuisance  exists  and  if  so  have  it  abated  by  judicial 
decree.* 

The  legislature  may  invest  a  city  with  the  power  to 
abate  a  nuisance  jjer  se,  without  providing  for  a  judicial 
determination.  And  it  is  perhaps  impliedly  within  the 
power  of  a  city  to  clear  its  streets  of  nuisances,  subject 
to  its  being  answerable  for  an  abuse  of  the  power. t  The 
power  to  abate  a  nuisance  j^e?'  se  is  liberally  construed  in 
favor  of  the  city.?     The  powxr  to  abate  and  prevent 

*Just  what  will  constitute  a  nuisance  per  se,  or  in  fact,  is  not 
always  easy  to  decide.  Thus  a  slaughter  house  in  the  heart  of 
a  city  has  been  held  not  to  be  a  nuisance  per  se,  since  it  could  be 
conducted  so  as  not  to  be  offensive;  and  it  has  also  held  to  not 
constitute  a  nuisance  in  fact,  in  some  cases.  So  a  grist  mill  on 
the  streets  of  Detroit  was  held  not  to  constitute  a  nuisance  per  se 
or  in  fact.  And  the  same  holding  has  been  made  as  to  a  livery 
stable.  See  6  Gray  (Mass.)  473;  7  Blackf.  (Ind.)  534;  6 
Cush.  80;   22  Vt.  321 ;   14  Mich.  41. 

flOO  Ind.  575;  98  111.  305. 

tlO  La.  Ann.  227;  15  Fla.  306;  2  C.  &  P.  485;  64  la.  59. 
It  was  held  in  the  Florida  case  that  building  a  structure  in  the 
street  for  impounding  and  confining  swine  was  within  the  law 
prohibiting  both  a  public  and  a  private  nuisance.  A  pig  stye 
in  a  populous  place  is  said  to  be  a  nuisance  per  se.  1  Bright. 
(Pa.)  69.  A  livery  stable  is  not  per  se  a  nuisance.  7  R.  I. 
87 ;  nor  is  a  tannery ;  26  N.  J.  Law,  283.  The  keeping  or 
manufacturing  of  large  quantities  of  gunpowder  in  a  thickly 
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nuisances  is  usually  conferred  in  general  terms,  and  is 
held  to  involve  the  right  to  prohibit  obstructions  in  the 
streets,  to  control  and  license  theaters  and  circuses,  and 
the  like.* 

A  nuisance  in  fact  should  be  judicially  determined  to 
be  so,  before  it  can  be  abated ;  the  person  whose  property 
rights  are  to  be  affected  by  abating  the  nuisance  is  en- 
titled to  his  day  in  court.  So  that  a  city  cannot  be  le- 
gally authorized  to  declare  that  to  be  a  nuisance  per  se, 
and  abate  it,  which  may,  or  may  not  be  a  nuisance.  (14 
Mich.  41.) 

A  city  cannot  itself  license  or  maintain  a  nuisance  to 
the  prejudice  of  private  rights. t 

Any  trade  or  business  which  is  dangerous  to  the 
health,  or  produces  discomfort  to  the  community,  may 
be  regulated  by  ordinance,  or  enjoined  by  the  courts. 
But  municipal  ordinances,  as  a  rule,  are  not  the  proper 
way  to  abate  nuisances  in  fact,  but  this  may  be  done.! 
The  city  may  cause  nuisances  to  be  abated  without  mak- 
ing compensation  for  the  property  destroyed  in  doing 
so.  If  the  thmg  is  such  as  to  constitute  a  public  nui- 
sance, it  is  not  regarded  of  any  value,  and  no  property 
rights   are   considered   destroyed. §     But    the   nuisance 

populated  community  is  held  to  be  a  nuisance  'per  se.  1  Swan 
(Tenn.)  213. 

*5  Hill  121;   4  Yerger  163. 

flS  Heisk.  684 ;  60  Ind.  591  ;  King  v.  Cross,  2  C.  &  P.  483 ; 
Judge  V.  Meriden,  38  Conn ;  45  Conn.  450 ;  74  Tex.  404 ;  56 
Ind.  139. 

|20  N.  J.  Eq.  415;  3  B.  &  Aid.  184. 

§100  Ind.  575. 
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must  be  shown  to  exist  as  a  fact,  and  if  the  city  makes  a 
mistake  in  abating  as  a  nuisance,  a  thing  that  turns  out 
to  be  no  nuisance,  it  will  be  liable  for  all  damages 
caused.* 

The  city  may  abate  nuisances  ycr  se  summarily,  that 
is,  without  any  hearing  or  notice.  And  municipalities 
may,  by  ordinance,  declare  what  shall  be  regarded  as 
nuisances;  and  even  though  they  are  not  nuisances  in 
fact,  if  they  come  within  the  general  things  which  the 
city  believes  require  regulation,  the  courts  will  not  ques- 
tion their  right  unless  there  is  a  plain  abuse  of  discretion. 
If  the  city  in  its  attempt  to  prescribe  what  are,  and  abate 
nuisances,  abuses  the  discretion  given  it,  the  courts  will 
review  their  action. f 

Sec.  1396.  SPECIAL  LIMITATIONS  UPON 
MUNICIPAL  POWERS.— There  are  certain  special 
limitations  upon  the  powers  of  municipalities  which  we 
wdll  now  consider  briefly. 

Limitations  on  municipal  power  are  either  express,  or 
implied. 

Implied  limitations  result  from  the  principle  of  con- 
struction that  a  municipality,  as  a  rule,  can  exercise  only 
the  powders  granted  in  its  charter. 

Express  limitations  are  those  found  expressed  in  the 
city's  charter  or  in  the  general  law  of  the  state. 

Sec.  1397.  SAME  SUBJECT— LIMITATIONS 
ON  THE  POWER  TO  BORROW  MONEY.— An 
incorporated  city,  by  the  weight  of  authority,  cannot 

*Cole  V.  Kegler,  64  la.  59;  152  Mass.  450. 
t22  111.  App.  574. 
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borrow  money  without  a  legislative  permit  to  pledge  its 
credit.*  This  power  may  be  conferred  by  the  state  leg- 
islature, unless  the  constitution  forbids.  But  that  the 
power  to  borrow  money  by  imjDlication  exists  is  doubted. 
There  is  some  contention  that  the  very  fact  that  the  city 
exists  as  a  legal  entity  or  personality,  gives  it  power  by 
implication  to  borrow  money  for  municipal  purposes. 
The  authorities  are  divided  on  this  question.! 

A  city  may  become  indebted  in  the  exercise  of  powers 
conferred,  and  liable  to  an  action  for  such  debt,  and 
must  then  borrow  money  to  pay  its  indebtedness.  And 
while  it  would  have  no  authority  to  borrow  the  money 
in  the  first  instance,  it  can  do  so  when  it  has  already  in- 
curred the  obligation  or  debt.  The  city  having  author- 
ity to  borrow  may  do  so  by  issuing  its  bonds,  possessing 
the  characteristics  of  negotiable  paper.  While  its  usual 
and  express  methods  of  meeting  municipal  obligations 
is  by  the  power  of  taxation.  The  city  has  no  power, 
according  to  some  authorities,  unless  expressly  con- 
ferred, to  issue  negotiable  paper,  a  distinction  being 
made  between  borrowing  money  and  issuing  negotiable 


*37  N.  J.  L.  191;  74  Pa.  St.  488;  19  Wall.  475;  Dillon, 
Munic.  Corp.,  Sees.  507,  508. 

fBank  v.  Mayor,  7  Ohio,  pt.  2,  page  31 ;  19  la.  21 ;  60  Ind. 
504;  11  Wis.  470;  22  Neb.  614;  84  Pa.  St.  487.  The  latter 
cases  inclining  to  the  view  that  while  for  general  purposes  the 
city  has  no  implied  power  to  borrow  money,  but  for  purposes 
suitable  and  needful  to  effectuate  the  objects  for  which  It  was 
created,  it  has  such  implied  power.  Galena  v.  Corwith,  48  111. 
423,  is  an  extreme  case  as  to  the  implied  power  of  the  city  to 
borrow  money. 
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paper.  The  power  to  borrow  money,  when  expressly 
conferred,  implies  the  power  to  issue  negotiable  paper. 
And,  by  the  weight  of  authority  the  implied  power  to 
borrow  money  includes  by  implication  the  power  to  ar- 
range for  the  payment  of  the  debt  so  contracted  by  the 
issue  of  negotiable  bonds,  which  possess  the  same  char- 
acteristics as  negotiable  paper.* 

The  power  to  audit  claims,  and  to  issue  to  a  creditor 
warrants  for  orders  does  not  confer  by  implication  the 
power  to  issue  negotiable  paper. 

Sec.  1398.  SAME  SUBJECT— LIMITATIONS 
UPON  MUNICIPAL  INDEBTEDNESS.— Most 
city  charters  limit  in  express  terms  the  amount  of  mu- 
nicipal indebtedness.  This  limitation  is  usually  accom- 
plished in  this  way:  The  statute  or  constitution  pro- 
vides that  the  city  shall  not  incur  indebtedness  for  more 
than  a  stated  percentage  of  tlie  assessed  valuation  of  the 
city's  real  and  personal  property.  And  thus  the  amount 
it  may  borrow  is  graduated  to  the  whole  amount  of 
property  in  the  city.f     A  city  may  not  avoid  the  limi- 


*Tiedeman,  Munlc.  Corp.,  Sec.  183;  11  Minn.  31;  48  111. 
423 ;  75  N.  C.  267  ;  57  Miss.  125 ;  84  Pa.  St.  500  ;  138  U.  S.  673 ; 
144  U.  S.  173,  hold  that  a  city  has  no  implied  power  to  issue 
negotiable  securities,  though  the  express  power  to  borrow  money 
liad  been  conferred  upon  it. 

fin  the  constitutions  of  Maine,  Illinois,  Wisconsin,  Iowa, 
West  Virginia  and  Missouri,  municipal  corporations  are  forbid- 
den to  become  indebted  to  an  amount  exceeding  5  per  cent  of 
the  assessed  valuation.  In  Georgia  and  Pennsylvania  the  limit 
is  7  per  cent,  in  New  York  10  per  cent,  in  Colorado  3  per  cent, 
and  South  Carolina  8  per  cent.     This  limit  is  allowed  to  be  ex- 
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tations  upon  its  power  to  borrow  money  by  calling  it 
raising  money  instead  of  borrowing,  any  pledging  of 
the  city's  credit  comes  within  the  meaning  of  borrowing 
money.* 

Cities  are  generally  prohibited  by  legislation  from 
contracting  an  indebtedness  to  be  paid  in  the  future. 
Thus,  under  such  a  limitation,  they  are  forbidden  from 
contracting  an  indebtedness  in  any  one  year  in  excess  of 
the  limitation  provided,  and  making  it  payable  in  the 
future,  in  order  to  get  around  the  limitation  fixed. f 

An  important  exception  to  the  rule  that  a  city  may 
not  exceed  the  limit  of  indebtedness  fixed  by  the  con- 
stitution or  statute  is  made  as  against  obligations  or 
liabilities  incurred  ex  delicto,  or  by  reason  of  the  city's 
failure  to  perform  duties  put  upon  it  by  law,  as  to  keep 


ceeded  in  Indiana,  in  order  to  provide  for  the  people  in  time  of 
great  public  calamity ;  in  Missouri  to  erect  a  court  house ;  in 
New  York,  a  gaol ;  and  in  Colorado,  to  supply  water. 

*31  Md.  375;  14  N.  Y.  356.  The  person  who  is  about  to 
enter  into  a  contract  with  a  municipality,  must  ascertain  at  his 
peril  the  legal  limits  of  municipal  indebtedness  and  determine 
for  himself  whether  the  contract  he  is  entering  into  will  cause 
it  to  exceed  this  limit ;  if  it  does  he  cannot  enforce  payment  of 
the  debt  due  him.  The  limitation  applies  to  all  forms  of  in- 
debtedness. Buchanan  v.  Litchfield,  102  U.  S.  278;  142  U.  S. 
366;  42  la.  614;  35  W.  Va.  605;  87  IlL  385;  114  U.  S.  190; 
52  Wis.  37;  91  Pa.  St.  398.  A  few  cases  hold  that  the  city 
may  exceed  the  limit  for  current  expenses  as  salaries  and  ordi- 
nary expenses.  Potter  v.  Douglas,  87  Mo.  239;  36  la.  396; 
71  Tex.  770;  16  Cal.  249;  Contra,  130  U.  S.  662;  84  111.  626; 
88  Ind.  473. 

t  Jonas  V.  Cincinnati,  18  Ohio  318;  59  Mich,  311. 
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the  streets  and  sidewalks  in  repair,  and  other  acts  of 
negligence.*  The  city  cannot  escape  liability  for  such 
acts  by  a  plea  that  it  is  already  over  indebted. 

Sec.  1399.  SAME  SUBJECT— OTHER  LIMI- 
TATIONS.— It  has  been  held  that  the  city  council  has 
no  authority  to  offer  a  reward  for  the  apprehension  of 
offenders.!"  It  has  also  been  held  that  it  has  such  au- 
thority.J  But  an  officer  who  is  simply  doing  his  cus- 
tomary duties  cannot  claim  such  a  reward.  § 

The  city  has  no  power  to  furnish  entertainment  for 
its  citizens,  as  by  providing  for  a  banquet  or  celebration 
at  the  public  expense.  (10  Cush.  352.)  And  the  city 
has  not  the  power  to  indemnify  an  officer  for  expenses 
incurred  in  prosecuting  and  defending  suits,  in  which 
the  officer  has  been  sued  for  a  tort  in  performing  matters 
pertaining  to  his  office.  But  some  provision  is  usually 
made  in  such  cases  by  which  the  city  does  stand  the  ex- 
pense. In  a  case  the  tinastees  or  council  were  allowed 
to  employ  counsel  to  defend  an  action  for  false  impris- 
onment.     (103  Ind.  196.) 

The  city's  power  to  impound  animals  must  be  ex- 
pressly conferred  and  strictly  observed.il     A  municipal- 


*People  V.  May,  9  Colo.  404;  Bloomington  v.  Purdue,  99 
111.  329;  Chicago  v.  Sexton,  115  111.  230;  35  la.  114;  16  Cal. 
591. 

151  Me.  174. 

|23  Pa.  St.  391 ;  7  Gray  374. 

§5  Cush.  219. 

Pl  Pick.  55 ;  35  111.  417. 
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ity  has  no  implied  power  to  assist  in  the  public  defense 
by  giving  bounties  to  volunteers.*  But  cities  may  be 
authorized  to  do  so  by  tlie  legislature. f 


*30  Mass.  272;  139  Mass.  341. 

t50  Pa.  St.  150;  contra,  Cooley  on  Taxation,  136. 


CHAPTER  V. 

GENERAL   POWERS   OF   THE    MUNICIPALITY. 

Sec.  1400.  SCOPE  OF  CHARTER.— In  the  last 
chapter  the  special  powers  of  the  city,  with  the  limita- 
tions upon  municipal  powers  were  considered.  We  are 
now  to  consider  the  general  powers  of  the  city,  by  which 
we  mean  those  powers  which  the  city  must  possess  in 
order  to  exist,  its  essential  and  necessary  powers.  They 
will  be  presented  in  the  order  in  which  they  are  usually 
conferred  by  the  charter. 

Sec.  1401.  THE  RIGHT  TO  A  CORPORATE 
NAME— HOW  OBTAINED.— The  first  general 
power  or  right  usually  granted  or  conceded  to  a  city  is 
that  of  a  corporate  name,  under  which  rights  may  be  ac- 
quired and  obligations  imposed.  Being  an  intangible 
entity  it  requires  a  name  by  which  to  be  known  more 
than  a  natural  person.  There  can  be  no  municipal  cor- 
poration without  a  name,  and  this  name  is  usually  desig- 
nated by  the  legislature,  but  may  be  acquired  by  usage. 
In  England,  by  the  INIunicipal  Corporation  Act,  of 
1838,  the  name  of  all  municipal  corporations  was  speci- 
fied, that  of  boroughs,  being  "mayor,  aldermen  and  bur- 
gesses of ,"  and  for  cities,  "mayor,  aldermen  and 

citizens  of ."*     In  this  country,  corporations  being 

*Tiedcman,  Munic.  Corp.,  Sec.  47 ;  Atty.  Gen.  v.  Worcester, 
2  Phil.  3;  15  Sim.  376;  7  C.  &  P.  537. 
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usually  created  under  general  laws,  are  allowed  to  adopt 
for  themselves  a  name,  and  in  contracting,  and  in  suits 
at  law,  are  required  to  conform  to  the  general  form  of 
name  provided  for  by  the  statute,  as  "the  city  of ."* 

At  common  law  the  name  of  the  city  might  be  ob- 
tained by  grant  or  prescription.  And  for  certain  pur- 
poses a  city  might  have  two  names,  either  one  of  which 
it  might  act  under.f  But  it  could  not  have  two  names 
by  grant,  as  the  second  grant  would  displace  the  first. 
The  name  given  a  city  by  its  charter  or  general  law  can- 
not be  changed  by  the  city  without  the  consent  of  the 
legislature.^  If  the  identity  of  the  corporation  of  the 
city  is  not  in  doubt,  rights  may  be  acquired  or  obliga- 
tions incurred,  even  though  the  wrong  name  is  used. 
The  purpose  of  the  name  is  simply  to  identify  the  mu- 
nicipality and  for  convenience.  §  Parol  evidence  may 
be  resorted  to  in  order  to  establish  the  identity  of  the  cor- 
poration, and  an  obligation  entered  into  by  a  city  under 
a  mistaken  name,  will  nevertheless  be  good  if  the  identity 
is  clear.H 

Where  legislatures  create  public  quasi  corporations, 
such  as  counties,  townships,  school  districts,  and  the  like, 
without  giving  them  any  name  at  all,  they  acquire  a 

*This  is  the  usual  designation  under  general  laws,  but  the 
designation  is  not  uniform  in  the  various  states. 

fl  Ld.  Raymond,  80;  1  Strange  614. 

ill5  N.  Y.  176;  Girard  v.  Phila.  7  Wall.  1 ;  32  W.  Va.  164; 
15  N.  H.  317. 

§First  Parish  in  Sutton  v.  Cole,  3  Pick.  232;  15  N.  H.  317; 
7  Taunt.  546;  Wakefield  v.  Brown,  38  Minn.  361 ;  113  N.  Y.  93. 

p  Kent   Com.  292;  19  Mo.  659;  10  Ohio  111 ;  10  Coke  120. 
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name  by  use  and  reputation.*  Otherwise,  in  suits  by 
and  against  a  municipal  corporation,  the  correct  name 
as  prescribed  in  the  statute  must  be  used.f  And  if  an 
obligation  be  given  to  or  by  a  city,  in  the  wrong  name, 
a  suit  arising  out  of  it  should  be  in  the  true  name  of  the 
cit}^  setting  out  the  facts  as  to  the  obligation  being  taken 
in  another  name.t  Generally,  a  mistake  in  regard  to 
the  name  of  the  city,  in  suits  at  law,  may  be  corrected  by 
amendment. 

Sec.  1402.  CHARTER  REQUIREMENTS  AS 
TO  A  CORPORATE  SEAL.— Another  general 
power  conferred  upon  municipalities,  is  the  requirement 
to  have  and  use  a  corporate  seal.  The  power  is  usually 
given  to  select  its  own  seal  and  change  it  at  pleasure. 
The  power  need  not  be  expressly  conferred,  and  would 
be  inferred  or  implied  from  other  powers. 

At  common  law  a  municipality  could  not  act  at  all 
except  under  the  corporate  seal,  but  the  modern  rules 
are  not  so  strict.  Contracts  may  now  be  entered  into  by 
the  corporation  without  the  use  of  the  seal,  although,  as 
a  rule,  all  important  matters  or  contracts  bear  the  mu- 
nicipal seal.  No  formal  seal  is  required,  and  any  scroll 
authority  affixed  to  an  instrument  will  be  sufficient  as  a 
seal,  if  no  other  had  been  adopted.  § 


*13  Conn.  227;  10  Q.  B.  839. 

fl  Dillon,  Mimic.  Corp.,  Sec.  181 ;  10  Mod.  208;  15  111.  185. 

ICounty  V.  Griswold,  58  Mo.  175;  15  B.  Monr.  35;  Blackf. 
(Ind.)  36;  10  Coke  125b;  53  Fed.  Rep.  895. 

§T]ie  rule  being  now,  that  a  corporation  need  only  use  its 
eeal  where  an  Individual  would  likewise  be  required  to  use  a  seal 
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The  legislature  usually  requires  that  the  city  shall 
have  and  use  a  corporate  seal.  This  does  not  mean  that 
it  must  do  so  hi  all  cases.  Business  methods  have  been 
changed  since  the  old  common  law  rule  was  established 
in  regard  to  sealing,  and  the  signature  is  now  more  im- 
portant than  the  seal.  If  the  contract  has  been  entered 
into  by  the  city,  and  been  executed  m  whole  or  in  part 
in  good  faith,  tlie  contract  will  be  binding,  though  no 
seal  has  been  used,  and  the  form  of  the  statute  seems  to 
have  required  it.f 

Sec.  1403.  THE  POWER  TO  HOLD  COR- 
PORATE MEETINGS.— Another  general  power 
conferred  on  municipality,  is  the  power  to  hold  cor- 
porate meetings.  This  meeting  of  the  corporation  is 
one  of  its  most  important  functions.  These  meetings 
are  of  two  kinds:  1.  The  New  England  town  meet- 
ing, or  democratic  assembly  of  the  citizens  for  the  trans- 
action of  corporate  business.  This  sort  of  meeting  has 
already  been  discussed.  2.  The  meeting  of  a  select, 
or  representative  body,  called  the  council  or  common 
council.  With  respect  to  their  functions,  these  bodies 
are  both  legislative  and  administrative  in  character. 

Sec.  1404.  SAME  SUBJECT— ACTION  BY 
THE  COUNCIL.— The  municipality  can  act  only 
through  its  council.     The  inliabitants  or  citizens,  though 


in  the  execution  of  legal  instruments.     Bank  v.  Patterson,  7 
Cranch  299;   107  Ind.  231;   114  N.  Y.  122;   60  Mich.  552. 

fl  Dillon,  Munic.  Corp.,  Sec.  190;  7  Cranch  299;  30  Vt. 
159;  contra,  Smeltzer  v.  White,  92  U.  S.  390;  35  la.  243;  2 
Scam.  (111.)  188. 
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they  have  power  to  select  the  members  of  the  council, 
cannot  bind  the  city  in  any  other  way  than  through  the 
action  of  their  council.  They  cannot  bind  the  city  by 
a  collective  vote,  or  anything  of  that  kind,  but  some  mat- 
ters are  referred  to  the  people  to  be  ratified  by  their 
vote.* 

The  requisites  of  a  valid  corporate  meeting  at  com- 
mon law  were  determined  by  prescription;  that  is,  the 
steps  necessary  to  be  taken  to  summon  and  hold  a  valid 
corporate  meeting  with  power  to  act  for  the  city,  was  de- 
termined by  custom  or  prescription.  Now,  it  is  entirely 
regidated  by  statute  and  charter. 

The  first  requisite  of  a  valid  corporate  meeting,  as 
provided  by  charter  or  statute  is,  reasonable  notice  to  all 
persons  entitled  to  attend.     Some  charters  provide  ex- 
pressly the  kind  of  notice  that  must  be  given.f     The 
meetings  and  proceedings  of  the  council  are  governed 
by  the  rules  governing  legislative  bodies,  except  as  modi- 
fied by  charter  or  ordinance.     But  the  violation  of  a 
parliamentary  rule  will  not  render  an  ordinance  passed 
by  the  council  void,  if  the  statutory  requisites  have  been 
complied  with.     Thus  the  statutes  usually  provide  for  a 
number  of  readings,  usually  three,  before  the  ordinance 
can  be  passed,  and  if  these  statutory  requirements  have 
been  complied  with,  the  mere  violation  of  some  rule  of 
order  will  not  invalidate  the  action  of  the  council.J    The 
council  cannot  delegate  their  authority  to  act,  to  a  com- 

*10  A.  &  E.  286;  2  Q.  B.  850. 
152  Mick  528;  36  Minn.  176. 
'     :|:69  la.  348. 
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mittee ;  but  they  may  appoint  committees  to  investigate, 
and  then  take  action  on  their  report,  without  violating 
the  rule  as  to  the  delegation  of  delegated  authority.f 
I  The  council  may  pass  ordmances  and  repeal  them 
at  will,  unless  private  rights  are  involved.  Where  pri- 
vate rights  are  involved  in  their  legislation,  they  cannot 
take  them  away  after  creating  them.  And  the  rule  is 
that  the  action  of  one  council  has  no  binding  obligation 
upon  the  action  of  any  succeeding  council  except  so  far 
as  private  rights  may  be  affected  by  such  subsequent 
action.  $ 

Statutory  provisions  sometimes  require  that  an  aye 
and  nay  vote  on  certain  questions  shall  be  recorded  in 
the  minutes  of  the  council,  and  by  some  courts  this  re- 
quirement is  directory  only,  and  does  not  avoid  the  coun- 
cil's action  if  not  recorded  as  required.  §  Other  authori- 
ties construe  the  requirement  as  mandatory,  and  hold 
the  action  of  the  council  void  if  the  record  of  the  vote  is 
not  kept.ll 

It  has  been  held  that  where  the  statute  requires  that 
all  resolutions  shall  be  passed  by  an  aye  and  nay  vote, 
this  does  not  cover  a  motion  to  adjourn.  (50  Wis.  204.) 
The  council  has  power  to  make  a  nunc  pro  tunc  entry  of 
an  aye  and  nay  vote ;  that  is,  they  have  power  to  order 
the  entry  of  the  ayes  and  nays  afterward,  where  that  is 


iM  How.  287. 
$37  Me.  58. 

§2  Hill  9 ;  2  Denio  323. 
1-    1[22  Mich.  105;  59  111.  286;  6  Colo.  151;  36  Ind.  90. 
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the  fact,  in  order  to  satisfy  the  requirement.*  The  aye 
and  nay  vote  must  appear  from  the  records,  and  cannot 
be  proved  aliunde.^ 

The  president  of  the  council,  who  may  or  may  not  be 
the  mayor  of  the  city,  is  usually  given  the  right  to  vote 
in  cases  of  a  tie  vote  of  the  council,  and  it  is  also  held  that 
he  has  the  right  to  vote  where  only  half  the  council  vote, 
and  the  other  half  refuse  to  vote.      (113  111.  137.) 

The  council  can  take  no  action  when  less  than  a  quo- 
rum is  present,  and  if  they  do  so  such  action  is  void. 
But  the  corporation  may  be  estopped  from  raising  the 
question  as  to  a  quorum  where  the  rights  of  a  holder  of 
negotiable  securities  are  involved.  Thus,  if  at  a  meet- 
ing at  which  there  was  not  a  quorum  present,  negotiable 
securities  are  issued  or  provided  for,  and  these  securities 
are  purchased  by,  and  held  in  good  faith  by  some  one  to 
whom  the  city  subsequently  pays  interest  on  them;  in 
such  a  case  the  city  would  be  stopped  from  setting  up 
the  fact  that  the  council  had  not  properly  authorized 
their  issue. $ 

At  the  common  law  councilmen  were  not  allowed  to 
vote  on  questions  in  which  they  w^ere  interested  pecu- 
niarily, and  this  rule  still  prevails,  though  it  is  common- 
Iv  violated.  § 


*64<  Ind.  319;   13  Allen  129. 

t23  Mich.  457. 
•     J20  Ind.  315;  1  Dillon,  Munic.  Corp.,  Sec.  292. 

§10  Wend.  659.  Tlie  rule  docs  not  extend  to  prevent  a 
councilman  from  voting  for  the  improvement  of  a  street  which 
he  has,  with   others,  petitioned  the  council  to  pass;  22   Mich. 
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Sec.  1405.  SAME  SUBJECT— MUNICIPAL 
RECORDS. — As  the  ordinances  of  a  city  are  given  the 
effect  of  laws,  and  its  action  in  other  than  legislative 
matters  is  of  the  utmost  importance  to  all  the  inhabit- 
ants of  the  city,  it  is  very  important  that  a  careful  record 
of  the  council's  proceedings  should  be  kept.  Again, 
while  the  records  of  county,  township  and  school  district 
meetings  are  regarded  with  considerable  liberality  by 
the  courts,  this  is  not  the  case  with  municipal  records, 
where  it  is  said:  "The  city  speaks  only  through  its  rec- 
cfrds."t 

To  the  rule  that  a  city  speaks  only  through  its  records, 
there  are,  seemingly,  many  exceptions,  and  the  action 
taken  by  the  city  council  may  be  shown  otherwise  than 
by  the  records.  Thus,  while  it  is  held  that  parol  evi- 
dence is  not  admissible  to  contradict  the  municipal  rec- 
ord, it  may  be  used  to  show  that  steps  taken,  were  omit-i 
ted  from  the  records.*  This  results  from  the  principle 
that  private  rights  cannot  be  lost  by  the  failure  of  an 
officer,  as  the  clerk,  to  perform  a  ministerial  duty.  The 
rule  applying  to  all  duties  that  are  purely  ministerial.f 


104 ;  nor  to  prevent  a  city  from  employing  its  mayor,  who  is 
an  attorney  at  law,  to  defend  an  action  against  the  city.  33 
Mich.  61. 

J6  Pick.  16.  The  rule  that  a  city's  action  can  only  be  shown 
by  its  records,  applies  chiefly  to  cases  where  the  statutes  require 
that  a  record  shall  be  kept.  If  no  record  is  required  to  be  kept, 
the  keeping  of  a  record  is  optional,  and  action  taken  may  be 
proved  by  parol. 

*78  Ind.  1 ;  12  Wheat.  64. 

fThus  where  every  step  required  has  been  taken  by  the  coun- 
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It  is  held  that  the  city  clerk,  while  still  in  office,  may 
amend  his  ovvn  records,  ex  parte,  if  it  is  a  record  that  he 
himself  has  made.  But  this  is  questioned  by  other  au- 
thorities, and  the  contention  made  that  the  records 
should  only  be  amended  by  the  clerk  after  a  mandamus 
proceeding  has  been  brought  against  him,  and  the  mat- 
ter adjudicated.!  In  some  cc^es  the  clerk  has  been  al- 
lowed to  amend  his  own  records  ai  the  trial.  §  Much 
depends  upon  the  nature  of  the  amendment  to  be  made. 

A  city  clerk  out  of  office  cannot  amend  the  records 
which  he  previously  made.1I  And  where  the  record  has 
been  read  and  approved  by  the  council  it  cannot  be 
amended  by  the  clerk  without  the  consent  of  the  coun- 
cil. 1 1  The  city  council,  in  session,  may  amend  its  rec- 
ords ;  but  this  cannot  be  done  by  a  council  composed  of 
new  members  from  the  one  whose  records  are  to  be 
amended. 

When  it  is  desired  to  secure  control  or  custody  of  the 
public  records,  mandamus  and  not  replevin  is  the  proper 
action  to  bring.*  But  where  the  title  to  an  office  is  in  dis- 


cil,  and  a  contract  has  been  entered  into,  and  private  rights 
acquired  under  such  action,  but  the  clerk  has  failed  to  perform 
his  duty  to  properly  make  up  the  records  of  the  council's  meet- 
ing and  the  action  taken,  a  purely  ministerial  duty  on  his  part ; 
in  such  a  case  the  requirement  of  the  statute  as  to  the  making 
of  a  record  will  be  overlooked  to  protect  private  rights  that 
would  otherwise  be  destroyed. 

|20  Conn.  590 ;  40  Conn.  298 ;  41  Conn.  448. 

§27  Vt.  206. 

^12  Met.  105;  contra,  9  N.  H.  168. 

Ill  Met.  (Ky.)  295. 

*24  Mich.  466;  contra,  44  Me.  374. 
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pute,  quo  warranto  proceedings  should  first  be  brought 
to  try  the  title  to  the  office,  and  then  mandamus  to  get 
possession  of  the  records.  But  such  depends  upon  the 
particular  circumstances  of  the  case  and  where  a  person 
is  a  de  facto  officer,  and  entitled  to  the  records,  he  may 
bring  mandamus. 

Sec.  1406.  SAME  SUBJECT— ORDINANCES. 

— One  of  the  most  important  things  that  a  city  council 
has  to  do,  and  make  a  record  of,  is,  to  pass  ordinances. 

By  an  ordinance  is  meant  a  permanent  rule  enacted 
by  a  city  for  the  government  of  its  inliabitants.  The 
framing  of  these  rules  or  ordinances  is  left  to  the  city, 
as  a  part  of  the  plan  of  local  self-government,  since  they 
pertain  to  matters  of  peculiar  interest  and  concern  to  the 
locality  comprised  by  the  municipality.! 

An  ordinance  is  to  be  distinguished  from  a  resolution, 
in  that  an  ordinance  is  of  the  nature  of  a  local  law,  pre- 
scribing a  general,  uniform  and  permanent  rule  of  con- 
duct; while  resolutions  are  special,  temporary  and  lim- 


t"A  municipal  by-law  (ordinance)  is  a  rule  binding  on  a 
particular  district,  not  being  at  variance  with  the  general  law 
of  the  realm,  and  being  reasonable  and  adapted  to  the  purposes 
of  the  corporation,  and  any  rule  or  ordinance  of  a  permanent 
character,  which  the  corporation  is  empowered  to  make,  is  a 
by-law." — Baron  Parke,  in  Hopkins  v.  Swansea,  4  M.  &  W. 
621;  114  Ind.  332. 

In  England  the  word  "by-law"  is  employed  instead  of  ordi- 
nance, and  in  this  country  the  two  are  used  as  synonymous  ex- 
pressions, the  term  "by"  or  "bye"  meaning  a  borough  or  local 
community.     Com.  v.  Turner,  1  Cush.  493;  43  N.  J.  Eq.  107. 


204  PUBLIC   CORPORATIONS. 

ited  in  their  creation  or  application.  There  are,  there- 
fore, many  things  that  a  council  may  do  by  ordinance 
that  they  cannot  do  by  resolution.*  The  statute  or 
charter  usually  provides  the  things  the  city  may  do  by 
ordinance,  and  those  it  may  do  by  resolution.  The 
things  a  city  is  required  to  do  by  ordinance,  it  may  do 
>by  resolution;  but  if  the  charter  is  silent  as  to  the  mode 
of  action,  the  council  may  perform  the  act  by  resolution, 
duly  signed  and  executed. f 

The  action  of  the  city  council  in  passing  ordinances, 
resolutions,  and  by-laws,  is  in  a  legislative  capacity.! 
And  the  legislature  may  properly  delegate  to  a  city, 
this  right  to  legislate  regarding  matters  of  local  con- 
cern, though  this  is  an  exception  to  the  general  rule  that 
the  power  to  make  laws  cannot  be  delegated.  § 

The  power  to  pass  ordinances  is  usually  expressly 
granted  to  a  municipality;  but  it  is  held  to  exist  by  im- 
plication when  this  is  not  done.      (112  Ind.  15.) 

Sec.  1407.  SAME  SUBJECT— ORDINANCES 
—METHOD  OF  ENACTMENT.  — Ordinances 
must  be  enacted  by  the  proper  body,  and  in  the  form  and 
manner  prescribed  by  statute;  published  as  required  by 


*30  N.  J.  Law  148;  114  Ind.  332;  40  Pa.  St.  124;  46  N.  J. 
Law  62;  49  Mo.  App.  612. 

t98  Ind.  168;  70  la.  105;  148  U.  S.  591 ;  50  Wis.  204. 

JSower  V.  Phila.,  35  Pa.  St.  231  ;  Green  v.  Cape  May,  41 
N.  J.  Law  45 ;  22  Mo.  105 ;  4  M.  &  W.  621. 

§State  V.  Hayes,  61  N.  H.  314;  Gloversville  v.  Howell,  70 
N.  Y.  287;  39  Conn.  183;  66  Ind.  396;  14  Ohio  586;  44  la. 
508. 
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law,  and  approved  by  the  mayor,  where  such  approval 
is  required  by  the  statute.* 

Municipal  ordinances  cannot  enlarge  or  vary  the 
powers  of  the  city  as  conferred  by  its  chai'ter.t  But  it 
has  been  held  that  the  legislature  may  by  express  grant 
give  the  city  power  to  pass  an  ordinance  which  will  con- 
flict with,  and  supersede  within  the  city's  jurisdiction, 
the  state  law  upon  the  same  subject. J 

The  power  to  pass  ordinances  for  the  government  of 
the  city  does  not  authorize  the  council  to  repeal  a  general 
law.§  The  ordinance  need  not  recite  the  necessity  for 
its  passage,  or  the  authority  to  enact  it,  unless  the  char- 
ter expressly  requires  the  necessity  for  the  passing  of  the 
ordinance  to  be  stated  therein.il 

Sec.  1408.  IMPLIED  LIMITATIONS  UPON 
THE  POWER  OF  A  CITY  TO  PASS  ORDI- 
NANCES.— The  express  limitations  upon  the  power 
of  the  city  council  to  pass  ordinances  are  to  be  found  in 


*Tiedeman,  Munic.  Corp.,  Sec.  14*8;  33  N.  J.  Law  39;  60  N. 
Y.  16.  So,  where  the  charter  provided  that  an  ordinance  should 
be  introduced  at  a  meeting  previous  to  its  adoption,  and  the 
council  held  a  meeting,  introduced  an  ordinance;  then  adjourned 
for  a  few  minutes,  reconvened,  and  passed  the  ordinance,  it  was 
held  void  as  not  complying  with  the  provision. 

fWeber  v.  Johnson,  37  Mo.  App.  601 ;  Com.  v.  Roy,  140 
Mass.  432 ;  Mays  v.  Cincinnati,  1  Ohio  St.  268 ;  Thompson  v. 
Carroll,  22  How.  422;  Thomas  v.  Richmond,  12  Wall.  349;  15 
Leigh  (Tenn.)  697. 

IState  V.  Binder,  38  Mo.  450. 

§15  B.  Monr.  (Ky.)  25. 

^7  Cow.  588;  19  Mich.  39. 
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the  municipal  charter,  but  there  are  also  some  implied 
limitations  upon  the  council's  power  that  are  now  to  be 
considered. 

It  is  an  implied  limitation  that  every  ordinance  must 
be  reasonahle,  and  must  be  in  accordance  with  the  law 
of  the  land.  There  are  certain  private,  personal  and 
individual  rights  that  cannot  be  violated  by  an  ordi- 
nance.f  The  reasonableness  of  an  ordinance  is  to  be 
judged  by  referring  to  existing  conditions.?  Again, 
ordinances  must  not  be  oppressive,  or  special  in  their 
nature,  but  should  always  be  general  in  their  nature  and 
impartial  in  their  operation.  Special  privileges  cannot 
be  granted  by  ordinances.  § 

The  passing  of  ordinances  and  resolutions  by  a  coun- 
cil being  regarded  as  legislative  action,  the  individuals 
composing  the  council  are  not  personally  liable  for  what 
they  do  in  their  legislative  capacity,  and  this  is  so  even 
if  their  action  is  malicious.  The  motive  of  their  action 
cannot  be  inquired  into.  The  reason  being,  that  to  per- 
mit this  would  tend  to  embarrass  their  freedom  of  action. 


tl45  Mass.  384;  it  was  held  reasonable  to  prohibit  preaching 
on  Boston  Commons,  in  140  Mass.  485;  and  unreasonable  to 
prohibit  the  Sah'ation  Army  from  parading  the  streets  in  63 
Mich.  396. 

|49  N.  J.  Law.  391 ;  68  Mo.  541 ;  12  Pa.  St.  318. 

§  Prohibiting  Negroes  from  going  upon  the  streets  after  a 
certain  hour,  was  held  void  by  the  Tennessee  Supreme  Court, 
in  8  Humph.  707 ;  and  a  provision  that  no  steam  boiler  should 
be  set  up  within  the  city  without  the  Mayor's  consent,  was  held 
unreasonable  in  49  Md.  217;  3  La.  Ann.  688;  2  Swan  (Tenn.) 
364. 
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Neither  are  the  councilmen  liable  personally  for  what 
is  done  under  a  void  ordinance.*  For  improper  motives, 
and  for  injudicious  exercise  of  their  power  the  legisla- 
ture, even  when  in  the  hands  of  a  council,  is  answerable 
to  the  people  alone. 

A  city  may  by  ordinance  regulate,  but  cannot  prohibit 
trade.  The  regulation  of  trades  being  essential  to  the 
proper  government  of  the  city,  while  the  forbidding  of 
trade  would  be  unnecessary  as  well  as  unreasonable.  By 
the  common  law  certain  cities  had  a  prescriptive  right  to 
regulate  and  even  prohibit  certain  trades.  But  in  this 
country  a  city  cannot  regulate  a  trade  so  as  to  create  a 
monopoly.  The  municipality  may  not  give  any  person 
or  corporation  a  monopoly  of  a  particular  trade,  and  pro- 
hibit all  others  from  doing  such  business.f  The  author- 
ity to  prohibit,  license  or  regulate  trade  must  be  express-* 
ly  conferred  by  the  legislature  upon  the  city,  and  does 
not  exist  by  implication. 

Sec.  1409.  CONCERNING  THE  PUBLICA- 
TION OF  ORDINANCES.— It  is  a  general  require^ 
ment  that  all  ordinances,  before  they  become  operative^ 
shall  be  published  in  a  newspaper  of  general  circulation 
in  the  municipality.    The  regulations  in  this  regard  are 


*McCulloch  V.  State,  11  Ind.  424;  Cooley,  Const.  Lim.,  Sees. 
186-7;  124  Mass.  486;  27  Ind.  185.  But  municipal  officials 
will  not  be  permitted  to  exercise  their  legislative  powers  for  their 
own  self-aggrandizement.  Freeport  v.  Marks,  59  Pa.  St.  253 ; 
Buell  V.  Ball,  20  la.  282. 

t2  Cush.  562 ;  33  Cal.  134 ;  29  Wis,  307. 
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not  uniform,  but  the  requirement  is  stringently  enforced 
by  the  courts. 

The  requisites  of  publication  must  be  strictly  com- 
plied with.  The  purpose  being  to  give  notice  to  the 
public  of  the  regulation  or  law  that  is  about  to  go  into 
effect,  that  they  may  be  informed  as  to  what  regulations 
have  been  made.*  The  requirement  that  the  mayor  of 
the  city,  or  presiding  officer  of  the  council,  shall  sign  the 
ordinance  is  sometimes  said  to  be  directory.  Much  de- 
pends upon  the  purpose  for  which  the  signature  is  re^ 
quired,  if  for  verification  merely,  then  the  signing  is 
directory;  but  if  the  signature  is  for  the  purpose  of  show- 
ing the  officer's  judgment  or  approval,  then  it  is  man- 
datory.! A  revision  and  recompilation  of  ordinances, 
need  not  be  republished.:!: 

Sec.  1410.  HOW  ORDINANCES  ARE  PROV- 
ED.— In  judicial  proceedings  ordinances  are  proved  in 
three  ways:  (a)  By  the  introduction  of  the  official  recn 
ords  of  the  city  council,  (b)  By  producing  a  copy  of 
the  paper  in  which  the  ordinance  was  published,  showing 
the  various  issues  or  publications,  in  conformity  to  char- 
ter requirements,  (c)  By  authenticated  copy  of  the 
ordinances  and  by-laws  of  the  municipality  in  book  form, 
where  the  city's  ordinances  have  been  thus  compiled. 
Frequently  such  authenticated  copy  of  the  ordinances 
is  made  prima  facie  evidence  of  the  validity  of  the  ordi- 
nance, but  seldom,  if  ever,  made  conclusive  evidence. 

*10  Conn.  435;  108  Ind.  208. 
fll  Ohio  St.  96;  52  Ind.  411. 
|52  Mo.  513. 
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The  party  claiming  the  validity  of  the  ordinance  has  the 
burden  of  proving  that  it  was  regularly  passed. 

Sec.  1411.  POWER  TO  ENFORCE  ORDI- 
NANCES BY  FINES  OR  IMPRISONMENT.— 

The  sanction,  or  penalty  that  may  be  inflicted  to  en- 
force an  ordinance,  is  limited  by  express  charter  stipu- 
lations, but  inasmuch  as  a  law  without  sanction,  or  capa-» 
bility  of  inflicting  penalty,  would  be  no  law  at  all,  the 
city  has  implied  power  to  impose  a  reasonable  fine  for 
the  violation  of  an  ordinance.  The  power  is  usually 
conferred  in  express  terms.*  The  sanction  for  munici- 
pal ordinances  assumes  one  of  three  forms:  a  pecuniary 
fine,  imprisonment,  or  forfeiture  of  goods. 

The  fine  imposed  by  a  city  for  the  violation  of  its 
ordinances  must  be  a  reasonable  one,t  and  must  not 
exceed  the  limitation  fixed  by  the  constitution  or  statute ; 
which  usually  fixes  a  maximum  as  to  fines,  and  also  a 
maximum  as  to  imprisonment.! 

The  penalty  of  imprisonment  cannot  be  imposed  ex- 
cept by  express  legislative  enactment.  That  is,  the  city 
has  no  power  to  deprive  an  individual  of  his  personal 
Hberty  for  violating  an  ordinance,  unless  the  power  is 
expressly  conferred,  it  is  not  to  be  implied.     But  this 


*1  Dillon,  Munlc.  Corp.,  Sec.  238;  State  v.  Cleveland,  3  R. 
I.  117;  State  v.  Carpenter,  60  Conn.  97;  Conley  v.  Albany,  132 
N.  Y.  145;  Eyerman  v.  Blakesley,  78  Mo.  145. 

tl2  Johns.  122 ;  State  v.  Bright,  38  La  Ann.  1 ;  L.  R.  8  C.  P. 
416. 

JN.  Y.  Consol.  Act,  Sec.  85;  15  Mich.  54;  5  Ohio  393;  74 
Mo.  395;  16  S.  C.  47;  9  Wend.  571. 
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does  not  extend  to  forbid  a  city  to  commit  an  offender 
to  prison  until  a  sentence  of  fine  and  costs  have  been 
paid.  At  common  law,  no  municipal  corporation  had 
implied  power  to  impose  a  penalty  of  forfeiture  of  prop- 
erty for  a  violation  of  its  regulations;  and  the  rule  now 
is  in  England  and  the  United  States,  that  for  the  city  to 
possess  such  a  power  it  must  appear  by  express  terms 
or  by  clear  implication  in  the  charter  conferred  by  the 
legislature.!"  Thus  a  city  has  been  denied  the  right  to 
provide  for  the  forfeiture  of  animals  running  at  large; 
w^hile  it  may  provide  for  the  fine  and  punishment  of  the 
owner  of  such  animals. :!■  And  the  city  has  no  power 
to  subdivide  a  single  offense  into  several,  and  punish 
each,  as  this  would  be  unreasonable.  § 

Sec.  1412.  WHO  ARE  REQUIRED  TO  TAKE 
NOTICE  OF  THE  EXISTENCE  OF  MUNICI- 
PAL ORDINANCES.— The  principle  that  "ignore 
ance  of  the  law  excuses  no  one,"  does  not  apply  to  all 
kinds  of  law,  or  at  least  to  those  local  laws  known  as 
ordinances.  As  to  these,  the  rule  is,  that  all  persons 
within  the  corporate  limits  are  presumed  to  know  the 
ordinances  which  have  been  established,  and  this  pre- 


fKirk  V.  Nowill,  1  Term  118;  Cincinnati  v.  Buckingham,  10 
Ohio  257 ;  22  Mo.  105 ;  55  la.  378. 

tlO  Ohio  32. 

§Mayor  v.  Ordrcnau,  12  Johns.  122;  Chicago  v.  Quimby,  38 
111.  274;  15  Mich.  54.  'In  the  last  case -an  ordinance  imposing 
a  fine  of  ten  dollars  a  day  for  each  day  an  obstruction  was  al- 
lowed to  remain  after  notice,  was  held  void,  as  not  coming 
within  the  power  to  enforce  such  ordinances  by  a  penalty  of  one 
hundred  dollars. 
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sumption  is  a  conclusive  one.*  But  local  ordinances  have 
no  extra-territorial  force,  and  ordinance^/  cannot  be 
passed  by  the  city  which  will  have  any  force  outside  of 
the  city  limits,  or  bind  anyone  beyond  the  city  limits. 
Thus  if  the  animals  of  a  non-resident  stray  into  the  city 
limits,  in  violation  of  the  city  ordinances,  the  owner,  be- 
ing a  non-resident  and  not  bound  by  the  ordinances  of 
the  city,  cannot  be  fined  for  such  offense,  but  the  animals 
may  be  impounded.! 

Sec.  1413.  LICENSE  POWER  OF  MUNICI- 
PALITIES.— The  primary  object  of  a  license  is  to 
defray  the  expenses  of  regulating  it  under  the  police 
power  of  the  city.  Where  the  license  fee  exceeds  these 
ordinary  expenses  of  policing  the  business  and  the 
charges  of  making  out  the  licenses,  it  comes  pretty  close 
to  a  tax,  but  unless  the  amount  so  charged  is  unreason- 
able it  will  not  be  questioned. 

The  legislature  may  confer  upon  the  city  the  power 
to  license  trades,  occupations  and  professions,  either 
under  the  power  to  tax,  or  under  the  head  of  police 
regulation.  If  it  is  a  tax  upon  the  trade  or  business, 
its  legality  or  illegality  will  depend  upon  whether  it  is 
levied  with  respect  to  the  constitutional  restrictions  upon 
the  power  of  taxation.  While  if  it  is  levied  as  a  police 
regulation,  it  must  in  general  be  limited  in  amount  to 
what  would  cover  the  exj^ense  of  issuing  the  license  cer- 
tificate and  maintaining  the  police  supervision.     The 


*3  Allen    407. 

t40  111.  301 ;  1  Parker's  Crim.  Rep.  481. 
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question  as  to  reasonableness  of  the  license  fee  is  one 
for  the  courts,  but  a  wide  latitude  is  given  legislative 
discretion  in  such  matters.*  The  license  may  be  imposed 
because  the  character  of  the  trade  or  calling  requires 
some  degree  of  skill  or  professional  qualification,  and  the 
public  is  interested  in  seeing  that  this  is  possessed  by  the 
party  exercising  the  trade,  or  it  may  be  because  the  sub- 
ject furnishes  abundant  opportunity  for  frauds  unless 
supervised  by  the  police.  On  these  grounds,  cities  have 
been  allowed  to  license,  and  subject  to  police  supervision, 
plumbers,  pharmacists,  boarding  house  keepers,  cart- 
men,  truckmen,  cabmen,  car  drivers,  junk  dealers,  keep- 
ers of  intelligence  offices,  dealers  in  second-hand  articles, 
peddlers,  auctions,  livery  stables,  public  amusements, 
trafficking  in  liquors,  and  the  professions  of  medicine 
and  law.f 

There  is  nothing  in  the  constitutional  provision  that 
is  violated  by  such  legislation,  unless  there  is  some  special 
provision  on  the  subject.  And  it  is  held  that  where 
the  character  of  the  profession  is  such  that  its  proper 
regulation  requires  the  number  engaged  in  it  to  be  re- 
stricted, the  license  may  be  made  so  high  as  to  serve  this 


*Boston  V.  Schaffer,  9  Pick.  415;  Ash  v.  People,  11  Mich. 
347;  Johnson  v.  Phik.,  60  Pa.  St.  445;  31  la.  102. 

fTiedeman,  Munic.  Corp.,  Sec.  123;  People  v.  Rontney,  21 
N.  Y.  173 ;  66  la.  259 ;  57  Cal.  92 ;  State  v.  Hibbard,  3  Ohio  33 ; 
15  Ohio  625;  6  la.  546;  86  Mich.  594;  57  N.  Y.  591;  100 
El.  57;  18  Kan.  271 ;  22  Minn.  312;  10  la.  441;  92  III.  669; 
78  Mo.  302. 
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purpose;  thus  in  the  sale  of  intoxicating  liquors,  this 
may  be  done.* 

There  is  such  a  distinction  between  a  license  and  a 
tax,  that  the  right  of  the  city  to  license  does  not  in- 
volve the  power  to  tax.  A  license  is  a  permit  to  engage 
in  a  trade  or  profession,  obtained  from  a  city,  upon  pay- 
ment of  a  reasonable  sum,  which  sum  is  limited  in  amount 
to  the  expenses  connected  with  its  issuing  and  the  neces- 
sary police  supervision  of  the  trade  or  calling.  This 
sum  so  charged  must  be  reasonable,  and  not  such  as  to 
constitute  a  tax,  which  is  a  levy  to  defray  the  general 
expenses  of  government. 

A  tax  must  be  general  as  it  is  imposed  for  revenue 
purposes,  but  a  license  may  be  imposed  upon  special 
avocations,  and  it  is  not  necessary  that  it  should  be  gen- 
eral, if  it  applies  alike  to  all  exercising  the  same  trade 
or  calling. t  The  power  to  license,  as  a  general  rule,  is 
not  implied  but  must  be  expressly  conferred  by  the  legis- 
lature. $ 


*PeopIe  V.  Cregier,  28  N.  E.  Rep.  812;  92  111.  569;  19  Or. 
108;  15  Kans.  627.  But  where  there  is  a  state  law  regulating 
the  liquor  traffic,  the  municipalities  have  not  authority  under 
their  general  powers  to  license  the  sale  of  liquors,  or  prohibit 
the  traffic  altogether.     30  Ala.  461. 

fLeavenworth  v.  Booth,  15  Kans.  627;  32  Mich.  406;  15 
Ohio  625;  101  Ilh  475;  38  La.  Ann.  328;  80  N.  C.  154;  14  B. 
Monr.  648. 

$Mays  V.  Cincinnati,  1  Ohio  St.  268;  19  Mich.  352;  29  Wis. 
307;  5  Cow.  462;  31  Kans.  131 ;  34  Ark.  603.  Contra,  Kins- 
ley V.  Chicago,  124  111.  359;  Smith  v.  Madison,  7  Ind.  86;  St. 
Louis  V.  Woodruff,  4  Mo.  App.  169. 
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The  pv^tver  to  regulate  and  license  trades  and  oc- 
cupations, is  derived  from  the  charter,  and  results  from 
the  special  character  of  the  trade  or  profession,  requir- 
ing that  it  should  be  supervised  in  the  interests  of  the 
public.  These  special  trades,  professions  or  avocations 
may  be  divided  into  such  as  are  useful  and  necessary, 
and  such  as  are  amusing  and  interesting,  but  not  neces- 
sary, and  a  distinction  is  made  as  to  the  purpose  of  the 
license  fee  in  each  case. 

1.  Special  Avocations,  Useful  and  Necessary.  These 
may  be  licensed  but  not  taxed.  That  is,  the  amount  of 
the  license  fee  must  be  strictl}^  limited  to  the  amount 
necessary  to  provide  for  the  necessary  policing  and  the 
issuing  of  the  certificate,  and  must  not  be  so  large  as  to 
provide  incidental  revenue.f  Other  authorities  hold  that 
a  license  upon  useful  occupations  ma}^  include  incidental 
revenue,  but  this  is  contrary  to  the  rule  that  taxation 
must  be  general  and  not  special. 

2.  Special  Avocations,  Amusing  and  Interesting. 
It  is  held  that  these  occupations,  such  as  racing,  liquor 
selling,  theaters  and  other  public  amusements  may  be 
licensed  for  incidental  revenue.  The  extent  to  which 
this  may  be  carried  is  not  well  settled,  it  being  a  ques- 
tion for  the  courts,  and  one  which  is  not  uniformly 
answered.* 


fSt.  Louis  V.  Woodruff,  4  Mo.  App.  169;  58  Pa.  St.  119; 
73  Cal.  365;  96  Pa.  St.  24;  15  Ohio  625.  In  the  last  case  it 
was  held  that  while  the  city  might  license  a  drayman,  the  power 
to  license  did  not  include  the  power  to  tax,  or  raise  revenue  from 
such  licenses. 

*11  Mich.  347 ;  33  N.  J.  Law  208. 
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A  license  cannot  be  placed  so  high  as  to  amount  to 
a  prohibition  of  the  trade  or  calling.!  The  power  to 
license  and  regulate  the  sale  of  intoxicating  liquors  is 
usually  governed  by  state  statute.  Although  formerly 
the  power  was  conferred  upon  cities  to  regulate  it 
locally.  And  it  has  been  held  that  the  powder  to  license 
inns,  hotels,  restaurants  and  saloons,  might  be  exer- 
cised by  a  city,  tliough  the  state  law  forbid  licensing 
the  sale  of  intoxicating  liquors,  on  the  ground  that 
saloons  did  not  necessarily  sell  liquors.J  But  general 
laws  on  the  subject  of  the  sale  of  liquors,  prevent  a 
city  from  licensing  or  forbidding  the  sale  of  liquors 
under  its  charter  powers.  In  the  absence  of  such  a  gen- 
eral law,  cities  may  license  the  sale  of  liquors  under  their 
general  welfare  powers.  § 

Sec.  1414.  ORDINANCES  AGAINST  PUBLIC 
OFFENSES. — It  frequently  happens  that  a  charter  is 
conferred  upon  the  city  giving  the  council  power  to 
pass  ordinances  upon  subjects  which  the  state  also  has 
legislated  in  regard  to,  either  before  or  after  the  passing 
of  the  city  ordinances.  And  it  may  happen  that  the 
municipal  ordinance  is  in  accord  with  the  state  law  upon 
the  subject  or  in  conflict  with  it. 

When  city  ordinances  come  in  conflict  with  the  gen- 
eral law  of  the  state  they  are  void,  and  this  is  so,  though 


flO  Ohio  St.  268. 
$53  Mich.  367 ;  19  Ga.  586. 

§1  Cush.  493;  10  Met.  382;  3  McMIIlen  (S.  C.)  233;  36  111. 
301. 
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they  are  justified  by  the  city  charter.*  But  an  act  may 
be  at  the  same  time  a  violation  of  a  state  law  and  of  a 
city  ordinance.  The  question  then  arises,  does  the  act 
constitute  one,  or  two  offenses?  This  matter  is  decided 
both  ways,  some  courts  holding  that  the  offense  is  double 
and  that  the  offender  may  be  punished  both  under  the 
state  law  and  the  city  ordinance.!  Others  holding  that 
the  offender  can  be  punished  but  once,  and  in  the  court 
which  first  acquires  jurisdiction;  such  punishment  con- 
stituting a  bar  to  any  other  action  for  the  same  off ense.t 

Sec.  1415.  THE  GENERAL  WELFARE 
CLAUSE— RULES  OF  INTERPRETATION.— 
By  the  general  welfare  clause  in  a  city's  cliarter  is  meant 
the  power  conveyed  in  general  terms  to  provide  for  the 
welfare  of  the  local  community.  The  general  interpre- 
tation of  this  clause  depends  upon  the  terms  and  char- 
acter of  the  city  charter.  And  the  decisions  in  regard 
to  its  construction  must  be  considered  with  this  fact  in 
mind. 

If  the  general  welfare  clause  is  the  only  power  given 
to  the  city  to  pass  by-laws,  then  it  is  to  be  liberally 

*56  la.  498 ;  31  Ark.  372. 

fCooley,  Const.  Lim.  199. 

$21  Ga.  80;  9  Mo.  693.  Judge  Dillon,  in  his  work  on  mu- 
nicipal corporations,  advocates  that  an  offense  ought  not  to  be 
considered  as  a  double  offense,  at  least  not  as  a  double  public 
offense.  That  it  might  be  punished  both  by  the  state  and  the 
municipality,  on  the  ground  that  it  constituted  an  offense 
against  the  state  and  also  against  the  local  government  of  the 
city,  in  the  same  sense  as  counterfeiting  may  be  an  offense,  and 
punished  by  both  the  state  and  the  United  States  la^s. 
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construed.  While  if  the  charter,  in  its  provisions,  names 
specifically  almost  everything  the  city  may  do,  and  the 
general  welfare  clause  is  but  one  of  many  specific  pow- 
ers it  will  be  restricted  in  its  interpretation,  and  the 
powers  that  may  be  exercised  under  it  will  be  very  lim- 
ited.* 

In  some  jurisdictions  the  city  has  been  allowed  to 
require  licenses  under  the  welfare  clause;  also  to  pass 
ordinances  preventing  the  keeping  of  bawdy  houses,  and 
the  destruction  of  ornamental  trees.f  Also  to  establish 
limits,  and  keep  estrays  off  the  streets,  and  to  regulate 
the  opening  and  closing  of  saloons.J 

Sec.  1416.  PROCEDURE  TO  ENFORCE  OR- 
DINANCES.— There  are  two  methods  of  enforcing 
ordinances;  1.  By  action  of  debt  or  assumpsit  to  re- 
cover the  fine.§  In  such  a  case  the  action  is  a  civil  one, 
and  the  procedure  the  same  as  in  any  other  civil  action. 
This  method  of  enforcing  an  ordinance  is  now  seldom 

*37  Me.  392;  31  Ala.  76;  11  la.  399. 

tl24  111.  359;  11  S.  C.  288;  37  Me.  329. 

Ill  Mich.  425;  38  N.  H.  426. 

§This  was  the  common  law  method,  and  was  employed  in  the 
recovery  of  penalties  on  the  theory  that  there  had  been  a  breach 
of  the  duty  which,  by  a  fiction  of  law,  the  defendant  had  prom- 
ised the  plaintiff  to  perform.  The  action  of  debt  could  be  em- 
ployed because  the  penalty  was  a  sum  certain,  and  in  the  nature 
of  Hquidated  damages.  Where  the  mode  of  procedure  to  en- 
force ordinances  is  prescribed  by  charter,  that  mode  must  be 
pursued.  Tiedeman,  Munic.  Corp.,  Sec.  156;  132  N.  Y.  145; 
32  N.  J.  Law  262;  5  Ohio  Cir.  Ct.  578.  See  2  M.  &  S. 
60;  27  in.  414;  34  la.  424;  40  Mo.  App.  148;  84  Ind.  168; 
34  la.  524 ;  44  N.  J.  Law  217. 
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resorted  to,  since  the  violators  of  ordinances  are  fre- 
quently without  property,  and  a  judgment  against  them 
would  be  uncollectible.  2.  The  second  method  is  by  com- 
plaint and  warrant  for  the  arrest  of  the  offender,  fol- 
lowed by  imprisonment  if  the  fine  and  costs  are  not  paid. 
Some  courts  hold  this  proceeding  to  be  a  criminal  pro- 
ceeding, as  regards  the  method  of  trial,  rules  of  evidence, 
and  matters  of  cost.*  Other  courts  hold  the  proceeding 
to  be  only  quasi  criminal  in  character,  and  that  consti- 
tutional guarantees  providing  for  a  jury  trial  in  crimmal 
cases  do  not  apply.f 

Where  the  charter  provides  the  method  of  enforce- 
ment of  ordinances,  this  method  must  be  pursued,  and 
the  council  cannot  add  on  extra  punishment;  but  un- 
less expressly  forbidden,  municipalities  have  inherent 
power  to  provide  for  an  action  of  debt  to  recover  a  pen- 
alty in  their  own  courts.! 


*31  N.  H.  106;  16  Pick.  504;  42  Ala.  630;  17  Wis.  26. 
Qualifications  of  the  constitutional  provision  in  regard  to  jury 
trial  in  criminal  cases  is  usually  made  of  suits  to  recover  small 
sums  as  fines,  and  of  prosecutions  for  petty  offenses.  Stimson, 
Am.  Statutes,  Sec.  72,  132. 

fWilliams  v.  Augusta,  4  Ga.  509;  Byers  v.  Com.,  42  Pa.  St. 
89 ;  Goslien  v.  Croxton,  34  Ind.  239 ;  Keeler  v.  Milledgo,  24  N. 
J.  Law  142. 

$1  Harris  (N.  J.)  237;  36  111.  177;  132  N.  Y.  145;  34  S. 
C.  541 ;  3  Burr.  1858;  3  Pa.  353. 


CHAPTER  VI. 

MUNICIPAL  COURTS  AND  MUNICIPAL  PROPERTY. 

Sec.  1417.  MUNICIPAL  COURTS.— At  com- 
mon law  munici2:)al  courts  existed  in  certain  cities  byi 
prescription.  Thus,  in  some  of  the  cities  there  was  a 
Mayor's  court,  with  various  functions,  which  did  not 
depend  for  its  existence  upon  any  act  of  the  legisla- 
ture. Municipal  courts  of  this  character  do  not  exist 
in  this  country,  the  statutes  usually  provide  for  such 
courts  where  they  exist.  In  England  the  creation  of 
municipalities  gave  rise  to  the  presumption  that  the  city 
had  the  power  to  create  a  municipal  court;  while  in  this 
country  no  such  presumption  arises,  the  powers  of  the 
city  being  limited  to  those  contamed  in  its  charter.* 
The  right  to  hold  such  a  court  at  common  law  was 
regarded  as  imperative;  and  a  non-user  of  the  right, 
though  lasting  two  hundred  years,  was  held  no  defence 
to  a  mandamus  to  compel  a  municipality  to  do  its  duty 
in  regard  to  holding  a  court.f 

Resulting  from  the  maxim,  that  no  one  can  be  a  judge 
in  his  own  cause,  at  common  law,  a  borough  could  not 
bring  an  action  against  a  stranger  in  its  own  court,  by 


*Rex.  V.  Mayor,  5  B.  &  Aid.  692. 
fRex  V.  Mayor,  4  Dowl,  P.  C.  562 ;  1  B.  &  A.  148. 
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which  it  sought  to  obtain  a  benefit  for  itself;  nor  could 
the  corporators  act  as  jurors  in  such  cases. § 

In  the  United  States,  municipal  courts  are  created 
only  by  statute,  or  by  authority  of  statute.  The  student 
should  not  confound  municipal  courts  with  the  county 
and  township  courts  established  by  statute  or  the  con- 
stitution mth  general  jui"isdiction,  within  and  without 
the  city;  with  those  specially  ci-eated,  or  authorized  by 
statute,  to  have  jurisdiction  within  the  city.* 

The  common  forum  usually  provided  for  the  city  is 
the  police  court,  or  recorder's  court,  established  for  the 
purpose  of  trying  offenders  against  the  criminal  laws 
of  the  city.f 

It  is  held  competent  for  the  legislature  to  establish 
these  inferioi*  courts  within  municipalities,  unless  to  do 
so  would  violate  the  state  constitution,  as  to  what  courts 
shall  be  vested  with  judicial  authority.l    But  it  has  been 


§London  v.  Wood,  12  Mod.  674;  3  Burr.  1856;  2  Ld.  Raym. 
778.  But  this  is  changed  b}'  the  municipal  coi-poration  Act  of 
1835. 

*Boyd  V.  Chambers,  78  Ky.  140;  State  v.  Young,  3  Kans. 
445. 

fThe  matters  usually  brought  within  the  jurisdiction  of  such 
minor  courts,  relate  to  the  enforcement  of  municipal  ordinances, 
the  recovery  of  the  penalties  for  the  breach  thereof,  minor  mis- 
demeanors, and  trifling  infractions  of  the  peace  and  good  order 
of  the  community,  and  suits  between  indixdduals  when  the 
amount  involved  is  within  a  certain  specified  limit.  Rohland  v. 
St.  Louis,  89  Mo.  180;  34  Cal.  520;  7  Ohio  St.  382;  106  N.  C. 
88;  66  N.  Y.  656. 

IState  V.  Maynard,  14  111.  420;  9  La.  Ann.  350;  66  N.  Y. 
656. 
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held  that  the  establishment  of  municipal  courts  for  the 
trial  of  offenders  against  municipal  ordinances,  is  not 
in  violation  of  a  constitutional  provision  that  the  ju- 
dicial power  of  the  state  shall  be  vested  exclusively  in 
a  Supreme  Court,  District,  Probate  and  Justice  Courts.* 

In  the  exercise  of  jurisdiction,  the  municipal  courts 
must  be  confined  to  the  limits  of  the  municipality.  It 
cannot  try  offenses  outside  of  the  city  limits,  though 
it  might  be  authorized  to  serve  its  process  anywhere  in 
the  county.     (38  Mich.  469.) 

Municipal  courts  have  only  such  powers  as  are  ex- 
pressly given.  Their  jurisdiction  is  limited  and  not  gen- 
eral, and  the  exercise  of  their  powers  must  not  be  in 
conflict  with  constitutional  rights.  The  corporators,  or 
inhabitants  of  the  city  are  qualified  to  sit  as  judges  or 
jurors  in  these  courts  unless  the  city  be  a  party  to  the 
action,  t 

The  procedure  in  such  courts  may  be  summary,  and 
without  trial  by  jury,  when  the  offense  is  the  violation 
of  city  oixiinances  punishable  by  fine  only.t  And  in 
some  states  the  police  courts  of  the  city  are  given  power 
to  impanel  a  jury  and  try  crimes  of  a  higher  grade, 
this  is  the  case  in  Ohio.  Where  the  offense  is  punish- 
able under  general  law  as  a  crime,  the  municipal  courts 
cannot  punish  the  offense  without  trial  by  jury.§ 


*State  V.  Young,  3  Kan.  445;  Shafer  v.  Mumma,  17  Md. 
831. 

fl  Rich.  (S.  C.)  Law  364. 

$4  Ga.  509;  33  N.  J.  Law  213. 

§1  Jones  (N.  C.)  66;  2  Doug.  (Mich.)  334. 
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It  has  been  held  that  a  summary  conviction  may  be 
had,  where  the  right  to  trial  by  jury  may  be  secured 
on  appeal.*  But  this  is  evidently  bad  law,  as  the  ac- 
cused is  given  the  right  to  trial  by  jury  in  the  first 
instance.f 

The  decisions  of  municipal  courts  cannot  be  made 
final  and  conclusive  by  statute.  Where  no  appeal  is 
provided  for,  a  review  may  be  had  by  writ  of  certiorari 
from  the  Supreme  Court.J 

Sec.  1418.  MUNICIPAL  PROPERTY.— Under 
the  early  Roman  law  cities  could  not  become  interested 
in,  or  take  property  by  donation  or  legacy.  But  this 
rule  was  changed  later  under  the  Emperors,  and  Roman 
cities  permitted  to  own  property.  By  the  English  stat- 
ute of  mortmain,  the  right  of  municipalities  to  take  real 
property  was  affected.  But  no  such  rule  ever  prevailed 
in  this  country,  and  under  certain  restrictions,  munici- 
palities may  acquire  rights  in  property.  But  they  have 
not  the  unrestricted  right  to  acquire  property  given  to 
cities  under  the  English  common  law,  where  a  city  had 
implied  power  to  take  by  grant  or  donation  any  prop- 
erty not  inconsistent  with  the  object  of  the  city's  exist- 
ence.§  In  the  United  States,  cities  may  take  only  such 
property  as  is  necessarily  reasonable  to  the  enjoyment 
of  powers  conferred.!! 

*7  Md.  501 ;  8  Gray  329. 
tl27  U.  S.  540. 
tS  Hill  42 ;  44  Mo.  425. 
§3  Mass.  329. 

^Thus  it  lias  been  held  that  the  power  to  establish  public 
markets  implied  the  power  to  buy  a  site  upon  which  to  place  the 
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Much  will  depend  upon  the  structure  of  the  charter, 
and  the  nature  of  the  corporation,  as  to  what  property 
a  city  may  own.  Thus  the  charter  may:  forbid  the  pur- 
chase of  land;  may  be  silent  in  regard  to  its  purchase; 
may  limit  the  amount  to  be  jDurchased;  or  confer  the 
general  power  to  purchase,  and  the  question  whether 
the  power  to  purchase  is  violated  will  depend  upon  the 
construction  of  the  charter  under  these  four  conditions. 
(41  Ind.  212.) 

Under  a  general  power  to  purchase  real  estate,  prop- 
erty cannot  be  purchased  for  speculation  or  profit,  since 
that  is  not  one  of  the  functions  of  municipal  govern^ 
ment.*  As  a  general  rule  the  city  cannot  hold  property 
beyond  its  own  limits  without  express  authority.!  In 
its  private  capacity,  a  city  may  own  lands  for  a  park 
outside  the  city  limits.?  As  trustee,  a  city  may  hold 
land  for  municipal  purposes  in  a  foreign  state;  and  it 
may  also  hold  property  as  trustee  for  charitable  uses.§ 
But  cities  may  not  hold  property  in  trust  for  purposes 
foreign  to  the  objects  of  municipal  government.^ 

market;  but  the  power  to  regulate  markets  did  not  authorize 
the  buying  of  a  place  on  which  to  locate  them.  See  14  N.  Y. 
356;  45  Cal.  11. 

*1  Doug.  (Mich.)  401. 

12  Johns.  Ch.  420;  9  N.  Y.  64;  but  for  the  purposes  of 
maintaining  a  pest  house  or  for  cemetery  purposes  a  city  may 
own  lands  beyond  the  city.     29  Mo.  542. 

|44  Mich.  602. 

§15  How.  (U.  S.)  671 ;  2  How.  127;  24  How.  645;  29  Mo. 
543. 

p  Johns.  422;  2  Kent  Com.  280;  15  N.  H.  317;  29  Mo. 
543. 
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In  New  England  it  is  held  that  a  town  may  become 
trustee  of  funds  for  the  support  of  religion;  but  it 
cannot  become  mterested  in  foreign  missionary  work.* 

The  power  of  the  city  to  become  trustee  of  property 
for  a  given  purpose,  can  only  be  questioned  by  the 
state.  So  that,  though  it  appears  that  the  city  has  no 
implied  power  to  take  property  except  for  municipal 
purposes,  and  it  does  so,  yet  its  right  can  only  be  ques- 
tioned by  the  state,  unless  the  attempted  holding  of 
property  is  in  express  violation  of  charter  provisions, 
in  which  case  the  action  of  the  city  is  ultra  vires,  and 
binds  no  one.f 

^lunicipalities  have  implied  power  to  alienate  the 
property  which  they  hold  in  a  private  capacity.?  While 
it  has  no  implied  power  to  alienate  property  devoted  to 
public  purposes.  To  alienate  property  once  used  for 
public  purposes  it  must  first  obtain  legislative  permis- 
sion.§ 

Sec.  1419.  SAME  SUBJECT— INIUNICIPAL 
PROPERTY  CANNOT  BE  SOLD  ON  EXECU- 
TION TO  SATISFY  A  CLAIM  AGAINST  THE 
CITY. — As  a  rule  city  property  cannot  be  sold  on  exe- 
cution to  satisfy  a  claim  against  the  city.  There  are 
several  views  on  this  subject: 

*38  N.  H.  459;  54  N.  H.  18. 

129  Mo.  543;  12  Wall.  35. 

|5  Ohio  St.  113;  102  U.  S.  472. 

§2  Dillon,  Munic.  Corp.,  Sec.  517.  Thus  a  city  cannot  dis- 
pose of  a  public  square,  commons  or  a  public  street,  and  pass 
title  to  it.  The  city  holds  as  trustee  for  the  public  and  cannot 
divest  the  public  of  its  rights  in  it. 
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1.  City  property  used  for  public  purposes  cannot 
be  taken  on  execution ;  this  would  protect  such  property 
as  the  city  buildings,  fire  apparatus,  waterworks,  and 
the  like.* 

2.  Some  states  hold  that  property  held  by  the  city 
in  its  private  capacity,  and  only  quasi  public  in  charac- 
ter, may  be  taken  on  execution. t 

3.  In  most  of  the  western  states  the  only  remedy  to 
enforce  a  claim  against  the  city  is  by  mandamus,  to 
compel  the  city  officials  to  spread  the  claim  or  judgment 
on  the  tax  roll.  And  the  same  method  must  be  pursued 
to  obtain  satisfaction  of  a  claim  against  a  county,  town- 
ship or  other  administrative  corporation.! 

4.  In  some  of  the  New  England  states  the  property 
of  a  private  individual  might  be  taken  on  execution  to 
satisfy  a  judgment  against  the  city.  This  line  of  au- 
thorities arose  from  the  peculiar  character  of  the  New 
England  town,  where  the  government  being  purely 
democratic,  the  acts  or  obligation  oi  the  city  were  re- 
garded to  be  the  obligations  of  each  individual  in  the 
same  manner  as  a  partner  becomes  liable  for  partner- 
ship debts.  § 

Sec.  1420.  HOW  MUNICIPALITIES  MAY 
ACQUIRE  PROPERTY— THE  PRINCIPLES 
OF  DEDICATION  AS  AFFECTING  MUNICI- 
PALITIES CONSIDERED.— As  a  general  rule,  it 


*69  Mo.  306;  43  N.  J.  Law,  158;  36  Pa.  St.  126. 
tl5  Cal.  630;  17  la.  276;  15  W.  Va.  131. 
198  U.  S.  381 ;  62  Ga.  324. 
§13  Conn.  368 ;  102  U.  S.  472. 
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is  said,  municipalities,  or  the  public,  cannot  acquire  prop- 
erty by  grants  but  only  by  dedication.  And  therefore  it 
was  said  that  the  public  would  not  acquire  rights  by 
prescription,  because  this  presupposed  a  gi-ant.  But  a 
grant,  once  made,  is  the  very  best  evidence  of  an  inten- 
tion to  dedicate. 

Dedication  is  the  act  of  devoting  or  giving  real  estate 
to  public  use,  in  such  a  manner  as  to  conclude  the  owner. 
At  common  law,  dedication  required  some  act  indicating 
an  intention  to  devote  the  property  to  public  use  on  the 
part  of  the  donor,  and  an  acceptance  on  the  part  of  the 
public* 

In  an  early  case  in  this  country  involving  the  dedica- 
tion of  Boston  Commons,  it  was  held: 

1.  That  the  legal  title  need  not  pass  from  the  owner. 
That  is  to  say,  the  owner  may  retain  the  fee,  but  the 
public  are  invested  with  the  property  for  public  use  so 
far  as  requisite,  and  as  against  such  use  the  owner  is 
concluded. 

2.  That  it  is  not  necessary  to  constitute  a  dedica- 
tion of  such  property  that  there  should  be  a  definite 
grantee. 

3.  That  a  valid  dedication  might  be  made  by  parol. 
And  this,  though  the  Statute  of  Frauds  requires  all 
grants  of  land  to  be  in  writing,  as  the  Statute  of  Frauds 
is  held  not  to  apply  to  lands  acquired  by  dedication. 


*6  Hill  407;  6  Pet.  431.  The  last  case  is  a  leading  case  on 
this  subject,  as  well  as  one  of  the  first  cases  in  this  country. 
It  involved  the  dedication  of  Boston  Commons. 
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4.  That  no  specific  time  need  elaj^se  to  make  the 
dedication  complete.  That  is  to  say,  that  the  law  with 
reference  to  prescription  and  adverse  possession  does 
not  apply  to  the  dedication  of  lands. 

5.  But  there  must  be  a  definite  and  certain  parcel 
dedicated;  and  an  acceptance  before  withdrawal.  Up 
to  the  time  of  such  acceptance  the  offer  of  dedication 
may  be  revoked.* 

Sec.  1421.  SAME  SUBJECT— THE  FACT  OF 
DEDICATION  MAY  BE  ESTABLISHED  IX 
THREE  WAYS.— Evidence  of  proof  of  dedication 
may  be  secured  in  three  ways: 

1.  By  a  recorded  plat,  making  reference  thereon, 
to  streets  and  squares.  This  is  the  most  common  way, 
and  will  amount  to  a  dedication  of  these  squares  and 
streets  to  the  public,  but  does  not  necessarily  imply  that 
the  dedication  is  complete  until  the  public  has  accepted 
it.     (33  Fed.  Rep.  730.) 

2.  By  parol  declarations  of  the  owner,  including  an 
intent  to  dedicate.  Though  this  is  seemingly  in  viola- 
tion of  the  Statute  of  Frauds,  it  is  held  that  the  Statute 
of  Frauds  does  not  apply  to  dedication.     (2  Vt.  480.) 

3.  By  adverse  user  for  the  statutory  period. 

In  such  case  the  fee  to  the  streets  and  squares  re- 
mains in  the  original  owner,  as  a  general  rule,  and  is 
only  subject  to  the  easement  enjoyed  by  the  public  for 
the  public  use. 


*107  111.  218. 


oog  PUBLIC   CORPORATIONS. 

A  city  is  not  chargeable  with  obligations  in  reference 
to  land  dedicated  to  it  until  acceptance  is  made.  Thus 
a  street  may  be  opened  and  the  only  evidence  that  it  is 
a  street  is  that  it  is  used  to  some  extent,  and  the  owner 
has  filed  a  plat  declaring  the  streets  therein  to  be  dedi- 
cated to  the  public.  The  city  is  not  under  obligations 
to  keep  such  street  in  repau'  until  it  can  be  shown  that 
it  has  accepted  it.  So  that  if  any  one  were  injured  in 
such  a  street,  to  make  the  city  liable  he  would  have  to 
show  that  they  had  accepted  the  dedication  and  had  thus 
become  obligated  to  keep  it  in  repair. 

This  acceptance  by  the  city  may  be  made  in  two  ways : 

1.  By  public  records;  that  is,  by  accepting  the  dedi- 
cation publicly,  and  then  making  a  record  of  it. 

2.  By  expending  money  on,  or  improving  the  land 
dedicated,  by  public  authority.  The  doing  of  such  acts 
shows  the  dedication  to  have  been  accepted,  and  it  is 
then  complete. I 

The  dedication  must  be  made  by  the  owner  of  the 
estate  in  the  land.  One  cannot  dedicate  the  land  of  an- 
other to  the  public,  any  more  than  he  could  convey 
land  by  grant.  A  dedication  may  be  made  by  an  in- 
dividual or  a  corporation,  as  a  municipality,  in  regard 
to  lands  owned  in  its  private  capacity.*  Or  the  dedi- 
cation may  be  made  by  the  state,  or  the  United 
States.! 


$42  Me.  9;  44  Mich.  467. 
*17  How.  426. 

t74  Ind.  29,  33  Fed.  Rep.  730. 
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A  widow  of  the  donor  cannot  have  dower  in  lands 
dedicated  to  the  public  use,  as  where  a  plat  is  made 
and  the  streets  dedicated  to  the  public;  but  the  owner 
could  not  dedicate  lands  fraudulently  for  the  purpose 
of  depriving  his  widow  of  dower  therein.l 

The  dedication  must  be  for  a  public  use,  such  as  for 
streets  or  public  squares  and  the  like.§  The  marking 
on  the  plat,  where  the  plat  is  recorded,  that  the  grounds 
set  aside  are  for  depot  grounds,  is  not  such  a  dedication 
as  will  give  a  depot  company  any  title  to  the  grounds. 
So  marking  the  land  does  not  de23rive  the  owner  of  his 
title,  or  give  the  company  any  easement  therein. H 

The  city  cannot  alienate  the  lands  dedicated  for  pub- 
lic use,  or  change  the  purpose  for  which  they  were  dedi- 
cated. Thus,  if  grounds  have  been  dedicated  for  a 
public  park;  the  city  has  no  power  to  sell  this  land  or 
use  it  for  any  other  purpose,  and  may  be  enjoined  at 
the  application  of  those  interested,  and  could  not  confer 
■or  pass  title.  II  If  the  municipality,  for  any  reason  ceases 
to  use  such  land  for  the  purpose  for  which  they  were 
dedicated,  they  revert  to  the  original  donor.* 

A  court  of  equity  will  restrain  an  abuse  of  the  trust, 
as  the  city's  possession  is  in  trust  for  the  public! 

|3  Ohio  25;  8  N.  Y.  10. 

§12  111.  38.  Or  it  may  be  for  a  burying  ground,  6  Hill 
407;  for  school  purposes,  11  Pa.  St.  444;  or  for  recreation  or 
ornament,  24  la.  283. 

^61  HI.  89. 

||33  N.  J.  Law  13. 

*18  Ohio  St.  221. 

t6  Pet.   498;  61   Mich.   144.     In  the  last  case  it  was  held 
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iMuch  will  depend  uj^ori  the  wording  of  the  dedica- 
tion, as  to  whether  the  land  will  revert  to  the  donor  or 
not.  While  as  a  rule  it  is  coupled  with  a  trust,  property 
may  be  unconditionally  dedicated  so  as  not  to  revert 
to  the  donor  because  of  misuser  j  In  some  states  it  is 
held  that  lands  dedicated  for  street  ^^urposes,  when  aban- 
doned, revert  to  the  adjoining  ow^ner;^  while  in  others 
it  reverts  to  the  original  projirietor  who  made  the  dona- 
tion.H 

As  between  the  municipality  and  the  state,  the  leg- 
islature may  change  the  use  of  property  dedicated  for 
public  purposes.  The  rule  just  stated  as  to  the  non- 
change  of  such  property  applies  only  as  between  the 
city  and  the  original  donor.  1 1  If  lands  are  dedicated  to 
the  public  "in  trust  for  public  use  forever,"  then  the  fee 
passes  to  the  municipality,  and  the  donor  is  powerless 
to  complain  as  to  such  use.* 


that,  lands  dedicated  to  the  county  for  a  cojrt  liouse  and  county- 
seat,  reverted  to  the  donor  if  the  county  changed  the  county- 
scat. 

16  Pet.  498. 

§50  N.  Y.  694. 

1175  111.  301. 

||22  la.  351  ;  44  N.  J.  Eq.  179. 

*4  Pet.  232;  109  U.  S.  675. 


CHAPTER  VII. 

MUNICIPAL   CONTROL  OVER  STREETS. 

Sec.  1422.  METHODS  OF  TRANSPORTA- 
TION.— The  public  streets  of  a  city  are  used  for 
transportation,  and  the  control  of  the  city  over  these 
various  agencies  of  transportation  is  becoming  of  more 
and  more  importance  with  the  increase  of  population 
and  the  new  devices  for  the  transportation  of  persons 
and  ideas,  as  well  as  of  heat,  light,  and  other  commodi- 
ties. The  streets  are  now  used  as  highways  for  the 
'transportation  of  tangible  and  intangible  things.  Thus, 
the  use  of  city  streets  at  present,  includes  the  transpor- 
tation or  carriage  of  things  by  animal  force,  and  me- 
chanical force;  the  latter  includmg  electricity;  again, 
the  use  of  the  streets,  involves  the  use  of  public  and 
private  agencies.  The  carriage  of  light  and  ideas  as  by 
telephone  and  telegraph,  is  frequently  by  public  agency. 
The  carriage  of  light  and  power  through  the  streets  by 
poles  and  wires  for  private  use,  by  private  agencies,  is 
unauthorized,  although  sometimes  tolerated. 

The  questions  to  be  considered  in  this  chapter  may 
be  divided  into  two  subjects:  1.  Public  rights,  and  how 
they  are  affected.  2.  Private  rights,  and  how  they  are 
affected. 

Sec.  1423.  PUBLIC  RIGHTS  IN  THE 
STREETS  AND  HOW  AFFECTED.— The  use  of 

231 
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the  streets  as  an  avenue  of  communication  is  under  the 
absolute  control,  in  the  first  instance,  of  the  state  legis- 
lature. And  the  legislature  has  quite  generally  dele- 
gated its  power  of  control  to  the  municipality.*  So 
that,  a  new  use  of  the  streets  authorized  by  the  legisla- 
ture cannot  be  a  public  nuisance.f 

^lunicipalities  have  only  such  power  of  control  over 
the  streets  as  the  legislature  may  have  delegated  to  them. 
The  mere  existence  of  the  city  gives  it  no  powers,  unless 
the  legislature,  by  express  or  implied  provisions  has  dele- 
gated some  of  its  powers  to  the  city. 

A  city  cannot  permit  a  new  public  use  of  its  streets 
without  legislative  sanction.  Thus  a  city  with  power 
to  establish  horse-car  railways,  and  a  general  power  over- 
its  streets,  yet  could  not  authorize  a  steam  road,  with- 
out legislative  authority.?  A  general  power  over  its 
streets  does  not  give  a  city  authority  to  permit  a  new 
public  use  of  the  streets,  for  that  public  use  would  be  a 
public  nuisance.  § 

*S5  N.  J.  Law  208;  115  U.  S.  650. 

t49  N.  J.  Law  393;  97  Mass.  555.  Tims  the  legislature 
may  authorize  a  company,  through  the  city  charter,  to  establish 
a  street  railway,  propelled  by  animal  power,  and  later  author- 
ize the  use  of  electricity  as  the  motive  power;  this  new  use, 
or  double  use,  has  given  rise  to  many  serious  questions;  but 
such  new  use  cannot  he  regarded  as  a  public  nuisance  if  author- 
ized by  the  legislature,  though  it  may  constitute  a  private 
nuisance,  and  give  rise  to  an  action  for  damages.  Telegraph 
poles  in  the  highway,  without  legislative  permit,  have  been  held 
to  constitute  a  nuisance  at  common  law.     9  Cox  Cr.  C.  175. 

|41  N.  J.  Eq.  93;  51  Ark.  491. 

§2  Dillon,  Munlc.  Corp.  (4th  ed.).  Sec.  680. 
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Circumstances  may  show  that  though  general  words 
are  used  in  the  charter  or  grant  of  powers  to  the  city, 
yet  they  were  intended  to  cover  the  new  use  in  question. 
That  is,  the  charter  may  be  so  general  in  its  language 
as  to  indicate  to  the  courts  that  the  new  use  was  con- 
templated by  the  legislature.  The  legislature  may  be 
deemed  to  have  intended,  though  the  terms  are  general, 
those  agencies  that  are  usually  recognized.* 

As  a  rule,  a  new  use  of  the  streets,  as  a  medium  of 
communication,  is  usually  accompanied  by  conditions 
imposed  by  the  municipality.  These  conditions  imposed 
by  the  city  must  be  complied  with,  or  the  franchise  may 
be  taken  away.  The  courts  are  quite  technical  in  insist- 
ing on  the  fulfillment  of  these  imposed  conditions,  since 
they  are  imposed  not  so  much  for  the  profit  of  the  city 
as  for  the  protection  of  the  publicf  In  imposing  con- 
ditions for  a  new  use  of  the  streets,  the  city  cannot  act 
arbitrarily,  nor  make  conditions  that  amount  to  a  with- 
holding of  its  consent.     And  though  the  charter  uses 


*16  R.  I.  668.  In  this  case  an  electric  railway  had  been 
established  by  authority  from  the  common  council.  A  bill  was 
then  filed  by  an  abutting  owner  to  enjoin  the  erection  of  poles 
in  front  of  his  house.  The  question  raised  was,  whether  this 
placing  of  poles  in  the  streets  was  not  an  additional  servitude, 
and  whether  the  council  had  authority  to  authorize  such  a  use 
under  a  general  power  mentioning  horse  power  and  other  power. 
Held,  that  it  was  no  additional  servitude,  and  that  the  use  of 
electricity  was  included  in  the  general  terms.  The  question 
as  to  electric  wires  and  poles  being  an  additional  servitude  is 
not  definitely  settled,  the  authorities  being  in  conflict. 
142  N.  J.  Eq.  490;  31  N.  J.  Eq.  638. 
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the  word  "may"  in  regard  to  the  city's  power  to  confer 
a  franchise  upon  electric  i30wer  companies,  it  is  held 
that  this  does  not  imply  that  the  power  is  permissive  or 
discretionary,  but  if  arbitrarily  refused  by  the  city,  may 
be  compelled  by  mandamus  against  the  common  coun- 
cil.* Other  courts  hold  that  the  franchise  may  be  with- 
held from  such  companies  by  the  municipality,  without 
giving  a  reason  for  its  action,  on  the  ground  that  they 
are  for  local  convenience,  and  their  determination,  under 
the  principles  of  local  self-government,  should  be  left 
with  the  local  government.  That  is,  the  city  should  de- 
cide what  use  it  desires  made  of  its  public  streets,  and 
on  principle  this  would  seem  the  reasonable  rule.f 

A  municipality,  by  virtue  of  its  existence  as  a  city, 
may  impose  reasonable  conditions  in  granting  a  fran- 
chise for  the  use  of  its  streets.  Thus  it  may  require  that 
the  street,  or  part  of  it,  shall  be  paved,  or  graded ;  that 
a  steam  motor  cannot  be  used  on  the  public  road;  the 
placing  of  poles  may  be  regulated;  and  that  street  rail- 
ways shall  from  time  to  time  change  the  grade  in  the 
street  as  the  city  may  deem  necessary.!  INIunicipal  con- 
sent to  the  use  of  the  streets  for  wires  or  poles,  or  other 
new  use,  once  given,  cannot  be  arbitrarily  withdrawn. § 

Under  its  police  power,  the  municipality  may  con- 
trol the  location  of  electric  poles  and  wires,  but  it  must 


*20  N.  J.  Eq.  61  ;  25  Id.  118;  2  Dillon,  Munic.  Corp.,  Sec. 
705. 

fKeasbey's  Electric  Wires  29;  10  Wall.  38. 

|34  Ind.  304;  96  U.  S.  521  ;  m  N.  W.  Rep.  949. 

§49  N.  J.  Law  303;  32  Barb.  358;  16  Fed.  Rep.  309. 
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be  exercised  with  due  regard  to  the  rights  of  the  com- 
pany, and  cannot  be  located  arbitrarily,  or  in  imprac- 
ticable places.*  As  a  rule,  the  city's  control  over  the 
streets  for  electric  lighting  and  power  is  greater  than 
for  their  use  for  telegraph  and  telephone  service,  the 
reason  being  that  with  respect  to  the  latter  purposes, 
the  United  States  has  passed  certain  postal  laws,  de- 
signed to  facilitate  the  transfer  of  intelligence,  which 
laws  limit  the  power  of  the  city  in  regard  to  these  mat- 
ters, and  for  the  further  reason  that  the  latter  are  con- 
sidered much  less  dangerous  than  the  former.  The 
power  of  the  city  to  control  and  regulate,  never  involves 
the  power  to  destroy  the  franchise. t  It  is  said  that 
the  municipality  cannot  require  electric  wires  to  be 
placed  under  ground,  after  poles  and  wires  have  been 
located;  but  the  legislature  may  do  so,  and  it  is  per- 
haps a  due  exercise  of  the  police  power  to  require  this 
to  be  done  in  a  large  and  populous  city,  and  that  no 
compensation  need  be  given  the  companies  in  ordering 
the  change.! 

Sec.  1424.  SAME  SUBJECT— LIMITATIONS 
UPON  THE  POWER  OF  THE  CITY  TO  CON- 
TROL STREETS  BY  U.  S.  POSTAL  REGULA- 
TIONS.— The  use  of  the  public  streets  by  telegraph 
and  telephone  companies  is  affected  by  the  legislation 
of  the  federal  government,  which  puts  the  control  of 

*31  Mo.  App.  33. 
t98  Mo.  622 ;  84  Mich.  257. 

JKeasbey  on  Electric  Wires  50 ;  38  Fed.  Rep.  552 ;  107  N. 
Y.  593;  125  N.  Y.  641, 
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tkese  agencies  beyond  the  local  government  in  most 
cases.  The  first  act  of  Congress  upon  this  subject  was 
on  July  24th,  1869  (Rev.  Stat.  U.  S.,  Sees.  5263,  5268), 
when,  as  a  result  of  the  Civil  War,  it  was  found  to  be 
expedient  for  the  United  States  government  to  have 
control  of  the  means  of  communication  of  this  character, 
and  it  was  provided  in  that  act,  that  telegraph  companies 
might  construct,  maintain  and  operate  their  lines  over 
the  Post  roads  of  the  country,  or  over  any  Post  roads 
afterwards  to  be  constructed,  or  declared  to  be  such  by 
law.  In  return  for  these  grants  conditions  were  im- 
posed on  the  companies,  and  the  acceptance  of  these 
conditions  were  to  be  filed  with  the  Postmaster  General, 
— the  conditions  referring  to  the  use  of  such  lines  by 
the  federal  government  when  it  needed  them.  In  1872, 
Congress  passed  an  act  declaring  railroads  and  letter- 
carrier  routes  to  be  Post  roads.  And  in  1884,  all  public 
roads  and  highways  were  declared  by  Congress  to  be 
Post  roads.  The  power  to  pass  these  acts  has  been 
upheld  on  the  ground  that  they  are  incidental  to  the 
control  of  the  federal  government  over  commerce  and 
the  postal  service.* 

A  state  legislature  cannot  give  to  any  telegraph  com- 
pany the  exclusive  privilege  of  using  the  public  streets 


*96  U.  S.  101.  In  which  case  it  was  held  that  an  exclusive 
right  to  use  the  streets  and  highways  for  telegraph  purposes, 
conferred  upon  a  company,  by  the  state  legislature,  is  void  as 
against  another  company  operating  an  inter-state  telegraph 
company,  and  desirous  of  using  the  pubhc  streets  for  the  same 
purpose. 
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and  highways.  Nor  can  railroad  and  turnpike  com- 
panies give  exchisive  rights  of  way  to  a  telegraph  com- 
pany; though  they  may  give  their  entire  business  to 
one  company.*  Such  contracts  conferring  exclusive 
rights  are  void  as  against  public  policy,  as  well  as 
against  the  acts  of  Congress.!  The  Act  of  1866  as  to 
Post  roads,  confers  only  public  rights;  private  rights 
cannot  be  taken  without  the  consent  of  the  individual. 
But  the  Acts  of  Congress  give  no  power  to  condemn 
for  such  use,  and  if  it  is  found  that  the  erection  of 
poles  in  the  highway  is  a  new  use,  the  telegraph  com- 
panies cannot  proceed  under  federal  authority.  But  it 
is  usually  held  that  they  do  not  constitute  a  double  use 
or  additional  servitude. 

Under  the  Acts  of  Congress  as  to  the  use  of  Post 
roads  for  telegraph  purposes,  it  is  held  that  the  right 
to  use  a  railway  as  such  a  road,  must  be  with  the  con- 
sent of  the  company.l  No  compensation  is  allowed  the 
abutting  property  owTiers  for  the  use  of  the  public  streets 
and  highways  for  telegraph  purposes,  unless  such  use  is 
held  to  be  a  new  burden.  And  the  question  as  to  whether 
such  use  is  a  new  burden  is  not  fully  settled,  the  decid- 
ing oases  being  in  conflict.  §  But  such  telegraph  com- 
panies have  no  right  or  authority  to  cut  or  trim  branches 
in  the  streets  or  along  country  roads,  without  the  con- 
sent of  the  abutting  owner.     Telegraph  lines  on  Post 


*65  Ga.  160;  9  Biss.  72;  11  Fed.  Rep.  1. 

t70  N.  Y.  301 ;  11  Fed.  Rep.  1. 

$6  Biss.  158;  9  Biss.  72. 

§4  Mackay  424;  136  Mass.  75;  37  Minn.  347. 
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roads  are  still  subject  to  municipal  control  in  their  meth- 
od of  conducting  their  affairs  within  the  city.  And 
though  they  get  their  right  to  erect  poles  and  wires  upon 
Post  roads  from  the  Acts  of  Congress,  this  does  not  re- 
lieve them  from  municipal  control  in  other  matters,  nor 
does  it  exempt  them  from  state  taxation.* 

Sec.  1425.  SAME  SUBJECT— ARE  RAIL- 
WAYS A  DOUBLE  USE  OF  STREETS  AND 
HIGHWAY'S?— The  state  legislature  has  the  power 
to  authorize  the  railway  company  to  occupy  streets  and 
highways  on  such  terms  as  it  may  dictate.  That  is, 
the  legislature  may  take  the  public  streets  and  give  them 
over  to  another  or  double  use.f  And,  if  the  fee  to  the 
streets  is  in  the  mimicipality,  this  may  be  done  without 
compensation  to  the  municipality;  since  the  city  is  an 
arm  of  the  state  it  can  collect  no  compensation  for  the 
double  use.  I 

If  the  fee  to  the  streets  exists  in  the  adjoining  owner, 
two  views  are  maintained  on  the  subject: 

1.  That  the  adjoining  owner  is  entitled  to  compen- 
sation for  the  increased  servitude.  That  is,  for  the  new 
occupancy  of  the  street  by  a  street-car,  or  railway  com- 
pany, the  owner  of  the  fee  is  entitled  to  compensation 


*125  N.  Y.  641 ;  125  U.  S.  530. 

1114  U.  S.  453. 

|10  N.  J.  Eq.  352.  But  the  fee  of  the  street  being  in  the 
city  is  meant,  not  only  that  the  city  has  an  easement  in  the 
land  for  public  use,  but  tliat  the  title  has  been  so  completely 
dedicated  to  the  city  that  it  has  the  fee,  or  full  legal  title  to 
the  land. 
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for  this  added,  or  extra  servitude,  which  was  not  contem- 
plated in  the  original  grant  or  dedication  to  the  public. 

2.  The  other  view  is,  that  the  adjoining  owner  is 
entitled  to  compensation  whether  he  owns  the  fee  or  not. 
This  view  may  result  from  the  fact  that  the  new  use 
or  extra  servitude  may  impair  the  value  of  the  abutting 
owner's  holdings. 

Surface  railways,  operated  by  horse  power,  are  not 
usually  regarded  as  an  additional  servitude.  Nor  are 
electric  cars.*  Railroads  operated  by  steam  power  in 
the  public  streets  are  an  additional  servitude,  and  com- 
pensation must  be  made  to  the  adjoining  owner,  regard- 
less as  to  the  ownership  of  the  fee.f 

Elevated  railroads  are  held  to  be  an  additional  servi- 
tude in  the  street,  and  here  again,  it  matters  not  who 
owns  the  fee  of  the  street;  as  the  adjoining  owner  has 
such  a  right  to  the  peaceful  enjoyment  of  his  prop- 
erty, and  the  right  to  light,  air,  peace  and  comfort,  that 
these  adjacent  rights  will  entitle  him  to  compensation 
for  the  unusual  use  of  the  streets  by  an  elevated  rail- 
road. J 


*85  Mich.  634 ;  47  N.  J.  Eq.  380. 

tl36  U.  S.  121 ;  7  Colo.  113;  45  Minn.  7.  Contra,  87  Mich. 
369. 

J90  N.  Y.  132;  104  N.  Y.  287.  In  these  cases,  involving 
the  rights  of  adjoining  owners  to  recover  compensation  for  the 
use  of  the  streets  by  an  elevated  railroad  company,  the  right 
to  compensation  was  upheld  on  the  theory  that  the  rights  of 
adjacencif  in  the  adjoining  owner  were  such  as  to  entitle  him 
to  compensation,  regardless  of  the  ownership  of  the  fee  in  the 
streets.     See  70  N.  Y.  327. 
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Whatever  be  the  character  of  the  road,  as  a  rule, 
if  it  be  so  constructed,  as  to  actuallj^  increase  the  burden 
of  servitude,  additional  compensation  must  be  paid  to 
adjoining  owHers.* 

The  municipality  may  be  authorized  to  permit  the 
use  of  its  streets  by  railway  companies,  and  such  a  fran- 
chise, when  granted,  has  been  held  to  be  irrevocable. 
And  if  the  statute  granting  this  privilege  imposes  the 
obligation  of  keeping  the  streets  in  repair,  a  license  to 
occupy  the  same  by  a  street  railway  company,  will  not 
relieve  the  city  of  its  obligation. f  In  the  use  of  the 
streets,  the  street  cars  are  entitled  to  precedence  on  their 
tracks,  as  against  teams. | 

Sec.  1426.  SAME  SUBJECT— REMEDY  FOR 
WRONGFUL  DOUBLE  USE  OF  A  STREET. 
— The  remedies  which  may  be  had  for  the  wrongful 
second  taking  of  the  public  streets  and  putting  them  to 
a  double  use,  may  be:  1.  An  indictment  for  a  nuisance. 
But  this  is  seldom  resorted  to,  unless  where  a  railroad 
company  persists  in  occupying  the  streets  without  any 
authority.  2.  An  action  for  damages  by  the  adjoining 
owner.  3.  An  injunction  against  the  use  of  the  streets 
for  the  purpose  complained  of.  Which  one  of  these 
remedies  should  be  resorted  to  would  depend  upon  the 
facts  and  circumstances  in  the  case.  In  a  few  states  an 
ejectment  may  be  brought  by  an  adjoining  owner 
against  the  party  so  using  the  streets.  § 

*87  Mich.  361 ;  27  Wis.  194. 

$7  Cush.  490;  .51  Mc.  813;  84  N.  Y.  247. 

$14  Gray  69;  31  la.  537. 

§125  Ind.  476. 


CHAPTER  VIII. 

POWER  TO  MAKE  PUBLIC  IMPROVEMENTS,  ETC. DIS- 
SOLUTION. 

Sec.  1427.  POWER  TO  MAKE  PUBLIC  IM- 
PROVEMENTS.— One  of  the  most  important  powers 
that  is  exercised  by  a  city  is  the  power  to  make  public 
improvements.  This  power  is  carried  out  by  the  city 
through  assessments  levied  upon  the  persons  benefited 
by  the  improvements,  whether  constituting  the  whole 
number  of  inhabitants  or  only  a  portion  of  them. 

The  city's  power  to  pave  streets  is  usually  conferred 
by  charter,  imder  the  general  control  of  the  city  over 
the  public  streets.  The  power  being  liberally  construed 
and  interpreted.  Where  the  general  power  to  pave 
streets  is  conferred,  at  the  expense  of  the  abutting  own- 
ers, under  special  assessments,  this,  as  a  rule,  includes 
all  kinds  of  paving  that  are  customarily  used,  the  power 
being  liberally  construed  so  as  not  to  defeat  its  evident 
purpose.*  Such  a  power  includes  the  placing  of  curb 
stones,  the  construction  of  gutters,  and  all  other  inci- 
dents essential  to  good  paving,  all  of  which  may  be  as- 
sessed to  the  abutting  owner.f 

The  city  may  compel  the  building  of  sidewalks  by 
ordinance,  without  a  special  legislative  sanction;   doing 

*M  111.  496;  31  la.  31. 
t36  Pa.  St.  29. 

Ml 
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so  under  their  general  power  of  control  over  the  streets, 
and  under  the  general  power  to  pave  and  grade  streets. 
Their  power  extends  to  putting  down  the  sidewalk  if 
the  ov.ner  neglects  to  do  so  and  assessing  the  cost 
against  him,  which  is,  by  statute,  made  a  lien,  upon  the 
property  the  same  as  taxes.  But  a  city  cannot  sell  the 
lands  of  an  abutting  owner  for  the  expenses  of  street 
improvements,  without  express  authority  from  the  leg- 
islature. The  extent  to  which  the  city  may  assess  abut-* 
ting  lands  for  street  improvements  is  usually  limited 
to  a  certain  per  centum  of  the  assessed  value  of  the  lands 
within  a  stated  number  of  years,  and  this  limit  must  be 
observed. 

Where  the  assent  of  the  abutting  owners  is  required 
to  a  public  improvement,  as  is  frequently  required,  such 
requirement  is  jurisdictional,  and  goes  to  the  very  foun- 
dation of  the  city's  power  to  make  the  improvements. 
If  a  petition  is  required  from  the  owners  this  must  be 
had  before  the  city  has  authority  to  act.* 

The  charter  generally  requires  notice  to  be  given  to 
abutting  owners  of  the  contemplated  improvement ;  and 
the  owner  is  given  an  opportunity  to  be  heard ;  but  it  is 
held  that  this  requirement  is  not  absolutely  necessary. 
The  legislature  may  exercise  its  discretion  according  to 
some  courts,  and  dispense  with  the  giving  of  notice  to 
abutting  owners  in  providing  for  public  improvements.! 
In  iMichigan,  the  rule  is  otherwise,  and  before  any  lien 


*26  N.  J.  Law  594;  1  J.  S.  Green  (N.  J.)  196. 

tl9  Ohio  405.     By  statute  notice  is  now  required  to  be  given. 
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can  be  fixed  upon  property,  the  owner  must  have  notice, 
so  as  to  be  heard  if  he  so  desires.* 

The  public  improvements  commonly  made  at  the  ex- 
pense of  the  abutting  owTier  are,  the  paving  and  grading 
of  streets,  and  the  building  of  sidewalks  and  sewers. 
The  expense  is  usually  provided  for  by  means  of  local 
assessments,  which  assessments  may  assume  one  of  three 
forms : — 

1.  By  the  foot  frontage  of  the  property  bounding 
and  abutting  upon  the  improvement. 

2.  On  the  value  of  the  property  fronting  on  the  im- 
provement; which  may  be,  (a)  on  the  value  of  the  land 
as  they  are  with  the  buildings;  or  (b)  on  the  ground 
value,  irrespective  of  the  improvements  upon  it. 

3.  In  assessment  districts,  according  to  the  bene- 
fits which  will  result  from  the  improvement.  That  is, 
the  entire  expense  is  not  assessed  upon  the  abutting 
owners,  but  a  certain  percentage  is  borne  by  the  public 
at  large,  and  all  the  lands  in  the  various  dstricts  are 
assessed  in  proportion  to  the  benefits  which  it  is  judged 
they  will  derive  from  the  improvement.  This  plan  is 
favored  by  the  courts  as  being  the  most  satisfactory 
way  of  apportioning  the  cost  of  such  improvements. 

A  local  assessment  made  without  regard  to  benefits, 
is  void;  that  is,  if  there  are  no  benefits  conferred,  the 
courts  will  endeavor  to  avoid  the  assessment.!  If  the 
charter  gives  a  particular  method  of  enforcing  the  lo- 

*35  Mich.  162. 
t82  Pa.  St.  360. 
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cal  assessment,  this  mode  excludes  all  others.  But  urn 
less  the  charter  deprives  the  city  of  the  common  law  rem- 
edies to  collect  such  assessments,  they  will  remain.*  The 
amount  of  such  local  assessment  is  not  a  lien  upon  the 
land,  unless  made  so  by  the  legislature.  It  is  a  mere 
personal  obligation,  unless  declared  to  be  a  lien.f 

Sec.  1428.  LIABILITY  OF  THE  MUNICI- 
PALITY FOR  ITS  TORTS.— To  what  extent  is  the 
municipality  liable  for  its  torts? 

1.  The  city  is  not  liable  for  legislative  or  disci'etion- 
ary  action  on  the  part  of  its  officers  resulting  in  private 
damage.! 

2.  The  city  is  not  usually  liable  for  a  failure  to  en- 
force its  by-laws  or  ordinances,  through  which  injury 
results  to  an  individual. § 

3.  The  city  is  not  usually  held  liable  for  its  neglect 
to  abate  nuisances.il 

4.  And,  at  common  law,  the  city  was  not  liable  to 
those  damaged,  for  changing  the  grade  of  the  city 
streets.  But  this  rule  is  quite  generally  changed  by  de- 
cisions and  by  statute.  || 

5.  Abutting  owners  on  a  street  are  not  entitled  to 
lateral  support;  the  city  may  grade  up  to  the  street 
line,  and  is  under  no  obligation  to  furnish  support  for 
the  abutting  owner's  property,  the  common  law  obliga- 

*4  Ga.  68 ;  26  N.  J.  Law  390. 

t38  Pa.  St.  339. 

|1  Dcnio  595. 

§11  N.  J.  396;  45  Ga.  153. 

1[51  Ala.  139. 

1162  Mich.  392. 
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tions  between  individuals  in  tliis  regard  not  being  ap- 
plicable to  munici^^alities.  (2  Dillon,  Munic.  Corp., 
Sec.  991.) 

Sec.  6.  In  the  absence  of  statute,  and  under  the 
common  law  rule,  a  change  of  grade,  not  made  for  or- 
dinary street  purposes,  gives  the  abutting  owner  a  right 
to  damages  for  such  change.* 

7.  The  city  is  not  liable  for  the  destruction  of  prop- 
erty by  mob  violence.  And  this  rule  is  not  changed 
by  statutes  placing  upon  the  city  the  duty  to  police  its 
streets.  Even  a  neglect  of  this  duty  would  not,  it  ap- 
pears, makes  the  city  liable.f  But  for  the  negligent 
management  of  property,  which  it  holds  in  a  private 
capacity  it  would  be  liable  if  injury  occurred  in  conse- 
quence of  such  mismanagement.! 

Sec.  1429.  DISSOLUTION  OF  MUNICIPAL 
CORPORATIONS— IN  ENGLAND.— In  Eng- 
land, a  municipal  corporation  may  be  dissolved  in  four 
ways: — 1.  By  act  of  Parliament.  2.  By  a  loss  of  an 
integral  part  of  such  corporation,  or  by  a  loss  of  all, 
or  a  majority,  of  the  members  of  an  integral  part,  with- 
out whose  co-operation  it  is  impossible  for  the  municii 
pality  to  transact  business.  3.  By  surrender  of  its 
franchise  to  the  crown,  and  its  acceptance  by  the  crown. 


*2  Dillon,  Munic.  Corp.  1238. 

t Western  College  v.  Cleveland,  12  Ohio  St.  375. 

|3  Hill  (N.  Y.)  321.  Where  the  city  of  New  York  was  held 
liable  in  damages  to  a  person  injured  by  reason  of  negligent 
construction  of  its  waterworks  out  of  the  city,  and  which  it  held 
in  a  private  capacity. 
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The  king  could  establish  a  municipal  corporation  at 
common  law,  but  could  not  destroy  it,  without  its  con- 
sent. 4.  By  a  forfeiture  of  its  charter,  on  account  of 
non-user  or  mis-user  of  the  franchise.* 

Sec.  1430.  SAME  SUBJECT  — HOW  DIS- 
SOLVED IN  THE  UNITED  STATES.— The 
methods  of  dissolution  of  a  municipal  corporation  in 
England  are  not  applicable  in  this  country  because  of 
the  difference  in  our  institutions.  We  have  no  integral 
parts  in  our  municipalities,  there  being  but  one  single 
corporate  whole,  comprising  all  the  inhabitants  of  the 
community;  our  institutions,  likewise,  forbid  the  for- 
feiting of  a  municipal  charter  for  mis-use  or  non-use, 
as  these  abuses  are  provided  for  and  means  of  correc- 
tion exist,  and  these  are  deemed  preferable  to  the  de^ 
priving  any  community  of  the  rights  of  local  self-gov- 
ernment, f 

The  only  way,  then,  in  which  municipal  corporations 
can  be  dissolved  is  by  the  legislature,  which  created 
them,  and  which  has  the  sole  power  of  control  over 
them.j    It  is  very  unusual  for  a  city  to  desire  to  surren- 


*Ticdcman,  Munic.  Corp.,  Sec.  37;  Rex  v.  Amory,  2  T.  R. 
515;  Smith's  Case,  4  Mod.  53;  1  Dillon,  Munic.  Corp.  Sec. 
165. 

fHambleton  v.  Dexter,  89  Mo.  188;  Butler  v.  Walker,  13 
So.  261. 

tTiedeman,  Munic.  Corp.,  Sec.  39;  Dillon,  Munic.  Corp., 
Sec.  168;  Meriwether  v.  Garrett,  102  U.  S.  472.  But  see  Hill 
V.  Kahoka,  35  Fed.  Rep.  321,  where  the  state  of  INIissouri  de- 
prived a  city  of  its  charter  by  quo  warranto  for  non-user,  and 
subsequently  reincorporated  it. 
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der  its  charter,  the  only  instances  being  where  they  de- 
sired to  rid  themselves  of  corporate  indebtedness.*  As 
to  the  rights  of  the  municipal  creditors  where  the  city 
has  surrendered  its  charter  to  the  legislature  and  the 
same  has  been  accepted,  two  cases  arise:  1.  Where  the 
community  immediately  organizes  as  a  new  corporation, 
assuming  the  public  property  of  the  old,  in  which  case 
the  obligations  of  the  old  city  follow,  and  are  valid 
claims  against  the  new.f  2.  Where  no  other  corpora- 
tion is  substituted  for  the  one  dissolved.  In  which  case 
the  creditors  are  powerless  to  collect  their  claims,  as 
they  cannot  levy  upon  public  buildings,  and  the  like,  as 
these  pass  to  the  state ;  there  is  no  way  of  compelling  the 
claims  to  be  spread  upon  the  tax  duplicate  of  a  dissolved 
community,  and  they  cannot  look  to  the  property  of  the 
individuals  composing  the  community,  either  before  or 
after  dissolution.?  Unless  the  legislature  of  the  State 
comes  to  their  assistance  tliere  is  no  means  by  which  the 
creditors  can  enforce  their  claims  against  the  dissolved 
corporation.  § 


*Seibert  v.  Lewis,  122  U.  S.  284 ;  Meriwether  v.  Garrett,  102 
U.  S.  472. 

fMobile  V.  Watson,  116  U.  S.  289;  Broughton  v.  Pensa- 
cola,  93  U.  S.  266 ;  People  v.  Murray,  73  N.  Y.  535 ;  Brook- 
lyn V.  Smith,  104  111.  429. 

ITiedeman,  Munic.  Corp.,  Sec.  43;  Dillon,  Munic.  Corp., 
Sec.  173. 

§Barkley  v.  Levee  Com.,  93  U.  S.  258;  Heine  v.  Levee  Com., 
19  Wall.  655;  Thompson  v.  Allen  Co.,  115  U.  S.  550;  Amy 
V.  Watertown,  130  U.  S.  301 ;  Meriwether  v.  Garrett,  102  U. 
S.  472. 
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The  questions  are  numbered  to  correspond  with  the  sections 
in  this  book.  The  answers  and  references  for  further  study 
may  be  obtained  b}^  referring  to  the  corresponding  sections. 

PRIVATE  CORPORATIONS. 

CHAPTER  I. 

1201.  Give  the  various  definitions  of  a  corporation, 
and  state  what  fact  each  definition  emphasizes.  To  what 
extent  is  a  corporation  a  separate  legal  entity? 

1202.  Mention  and  explain  the  three  theories  given 
in  regard  to  the  nature  of  the  corporate  personality. 

1203.  Give  the  definition  of  a  franchise.  Where  do 
all  franchises  spring  from?  Into  what  classes  are  fran- 
chises divided?    Explain  each. 

1204.  Give  examples  showing  when  a  corporation  is 
considered  as  a  person;  a  collection  of  persons;  a  fran- 
chise. 

1205.  Explain  fully  how  a  corporation  differs  from 
a  partnership ;  from  a  j  oint-stock  company ;  from  an  un- 
incorporated society;  from  a  syndicate;  from  State  insti-* 
tutions. 

1206.  What  are  some  of  the  tests  of  corporate  exis- 
tence? What  words  are  necessary  to  create  a  corpora-t 
tion? 

249 
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1207.  Give  the  various  classifications  of  corporations. 

1208.  Name  some  of  the  authorities  on  the  law  of 
private  corporations. 

CHAPTER  II. 

1208a.  Explain  the  general  steps  necessary  to  the 
creation  of  a  corporation. 

1209.  Who  can  create  a  corporation?  From  whence 
does  this  power  come? 

1210.  In  Avhat  ways  may  the  consent  of  the  sovereign 
power  to  the  creation  of  a  corporation  be  shown?  De- 
scribe each. 

1211.  In  wliat  forms  may  the  legislative  authority 
creating  corporations  be  exercised?    Describe  each. 

1212.  From  what  do  the  limits  upon  the  legislative 
authority  as  to  corporations  arise?  Explain  the  limita- 
tions arising  from  the  nature  of  legislative  authority  and 
from  the  nature  of  a  franchise. 

1213.  What  are  the  restrictions  on  the  legislative 
pow^er  over  corporations  arising  from  federal  constitu- 
tion ? 

1214.  What  limitations  arise  from  the  provisions  of 
State  constitutions? 

1215.  Explain  the  power  of  Congress  to  create  cor- 
porations in  the  States;  in  the  Territories  and  the  Dis-t 
trict  of  Columbia. 

1216.  What  are  the  powers  of  territorial  legislatures 
as  to  the  creating  of  corporations? 

1217.  What  is  meant  by  a  promoter?  How  are  they 
classified?    Define  and  explain  each. 
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1218.  What  may  be  said  as  to  the  general  nature  of 
the  corporate  charter? 

1219.  Explain  how  a  corporate  charter  results  from 
offer  and  acceptance.  To  whom  is  the  offer  made  and 
how  is  it  accepted? 

1220.  What  constitutes  the  corporate  charter,  when 
the  charter  is  granted  by  special  act ;  when  granted  under 
general  laws  ?  What  is  meant  by  the  articles  of  incorpo- 
ration ? 

1221.  What  is  the  nature  of  the  association,  and  from 
what  does  it  necessarily  arise? 

1222.  Describe  fully  the  various  forms  the  associa- 
tion contract  may  take,  and  give  the  effect  of  each.  What 
may  be  said  as  to  conditional  subscriptions? 

1223.  What  are  the  rules  applicable  to  express  condi-» 
tions?  Do  the  authorities  differ?  What  is  the  principal 
implied  condition  attaching  to  subscriptions  at  common 
law? 

1224.  What  may  be  said  as  to  conditional  subscrip- 
tions prior  to  incorporation?  What  conflict  in  the 
authorities  ? 

1225.  What  are  the  holdings  as  to  the  validity  of  a 
subscription  upon  conditions  precedent;  upon  conditions 
subsequent  ? 

1226.  What  is  the  effect  of  a  conditional  delivery  of 
a  subscription?  If  delivered  to  the  agent  of  the  corpora- 
tion, what  is  the  effect? 

1227.  What  may  be  s:ii:l  as  to  the  effect  of  fraud  and 
mistake  upon  subscriptions  to  stock? 
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1228.  Who  may  subscribe  for  stock  in  a  corporation; 
who  ma}^  not? 

1229.  AVhat  was  the  method  of  organization  under  a 
charter  granted  by  the  king?  Under  general  incorpora- 
tion laws? 

1230.  How  is  proof  of  organization  made? 

1231.  At  what  time  does  corporate  existence  begin? 
Give  the  various  views  in  this  matter. 

1232.  What  are  the  essential  conditions  of  de  jure 
corporate  existence?  What  are  the  express  mandatory 
conditions  ? 

1233.  What  are  the  conditions  necessary  to  a  de  facto 
corporate  existence? 

1234.  What  are  the  conditions  of  corporate  existence 
by  estoppel? 

1235.  What  parties  will  be  estopped  to  deny  the 
existence  of  a  corporation? 

1236.  What  is  the  effect  of  the  failure  to  comply 
with  conditions  required  for  incorporation?  Describe 
fully. 

CHAPTER  III. 

1237.  What  may  be  said  as  to  the  necessit}^  of  mem- 
bers m  a  corporation?  Could  a  corporation  exist  with-* 
out  members? 

1238.  How  is  membership  acquired  in  a  corporation 
not  having  stock;  in  one  having  capital  stock? 

1239.  What  may  be  said  as  to  a  corporation  being 
composed  of  integral  parts  ? 

1240.  What  constitutes  the  organs  of  action  in  a  cor- 
poration? 


QUESTIONS  FOR  STUDENTS.  253 

1241.  What  may  be  said  as  to  the  qualifications  of 
agents  and  officers  in  a  corporation? 

1242.  What  may  be  said  as  to  the  functions  and 
powers  of  shareholders  and  directors  of  a  corporation? 

1243.  What  are  the  functions  of  the  other  corporate 
officers  ? 

1244.  Explain  the  origin  of  the  implied  or  resulting 
contracts  in  a  corporate  organization.  Name  these  im- 
plied or  resulting  contracts. 

1245.  What  is  the  purpose  of  corporate  funds?  How 
are  they  designated  ? 

1246.  Explain  the  meaning  of  capital  of  a  corpora- 
tion, and  capital  stock. 

1247.  What  is  the  purpose  of  capital  stock?  How  is 
it  regarded  in  law  ? 

1248.  How  are  capital  stock  and  shares  of  stock  to 
be  distinguished? 

1249.  Name  and  explain  each  of  the  various  kinds 
of  shares  in  corporations. 

1250.  How  is  the  right  to  create  a  capital  stock  and 
deal  with  same  regarded  in  law? 

1251.  What  is  the  general  nature  of  shares  of  stock? 
How  are  they  evidenced,  and  transferred  from  one  to 
another  ? 

1252.  What  is  the  necessity  of  a  corporate  name? 
1**53.     How  is  the  corporate  name  acquired? 

1254.  What  are  the  rights  of  a  corporation  in  its 
name  and  how  are  they  protected? 

1255.  What  is  the  effect  of  a  misnomer  of  a  corpora- 
tion? 
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1256.  How  may  the  corporate  name  be  changed? 

1257.  What  is  meant  by  saying  that  a  corporation 
has  perpetual  life  or  succession? 

1258.  HoAv  is  corporate  action  taken?  How  are  cor- 
porate meetings  called? 

1259.  What  notice  of  shareholder's  meetings  must 
be  given?    How  is  this  governed? 

1260.  What  constitutes  a  quorum  of  members  to 
take  corporate  action?    May  members  vote  by  proxy? 

1261.  What  may  be  said  as  to  the  place  of  corporate 
meetings? 

1262.  What  may  be  said  as  to  the  meetings  held  by 
directors  of  a  corporation?  May  they  delegate  their 
authority  to  act  for  the  corporation? 

1263.  How,  or  in  what  form  should  corporate  con- 
tracts be  executed? 

1264.  What  are  the  methods  by  which  a  corporation 
may  be  dissolved? 

1265.  What  may  be  said  as  to  stock  corporation  in 
which  one  man  acquires  all  of  the  stock  ? 

1266.  What  is  the  effect  of  dissolution  of  a  corpora- 
tion, upon  the  corporate  entity?  On  the  property  of  the 
corporation?  How  are  the  affairs  of  the  dissolved  cor- 
poration wound  up? 

CHAPTER  IV. 

1267.  What  are  the  two  theories  as  to  corporate  ca- 
pacity? 

1268.  How  are  corporate  powers  classified?  Explain 
each. 
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1269.  Give  the  general  rules  for  the  construction  of 
corporate  charters. 

1270.  What  three  things  should  be  investigated  to 
ascertain  if  the  action  of  the  corporation  is  valid? 

1271.  What  may  be  said  as  to  the  power  of  the  cor- 
poration to  contract  debts  and  borrow  money? 

1272.  When  may  a  corporation  issue  negotiable  in- 
struments ? 

1273.  What  is  the  power  of  a  corporation  to  issue 
accommodation  paper? 

1274.  May  a  corporation  become  a  surety  or  guar- 
antor? 

1275.  Has  a  corporation  power  to  form  a  partner- 
ship? 

1276.  Has  a  corporation  power  to  form  a  trade  com- 
bination? What  effect  has  State  and  federal  legislation 
as  to  combinations  to  control  or  restrict  trade  had  upon 
this  subject? 

1277.  What  may  be  said  as  to  the  attempt  of  corpo- 
rations to  enter  into  unincorporated  trusts? 

1278.  What  is  the  effect  of  an  incorporated  trust  or 
combination  of  corporations  if  the  result  is  to  form  a 
monopoly  of  a  particular  trade  or  business? 

1279.  What  may  be  said  as  to  the  power  of  corpora- 
tions to  consolidate?  What  is  the  effect  as  between  the 
consolidating  companies  ? 

1280.  At  common  law  and  by  statute  what  power 
have  corporations  to  acquire  and  hold  real  property? 

1281.  What  is  a  corporation's  power  to  take  by 
devise  ? 
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1282.  Discuss  the  power  of  a  corporation  to  acquire 
personal  property. 

1283.  ]May  a  corporation  acquire  its  own  shares? 

1284.  Has  a  corporation  implied  power  to  acquire  or 
hold  stock  in  another  corporation?  What  is  the  English 
rule? 

1285.  What  is  the  power  of  a  corporation  to  alienate 
its  property  ?    To  mortgage  its  property  ? 

1286.  May  a  corporation  be  authorized  to  act  in  a 
personal  relation,  as  an  agent  or  attorney? 

1287.  What  may  be  said  as  to  the  corporation's  right 
to  sue? 

1288.  In  suits  against  a  corporation  what  is  the  pre- 
sumption as  to  the  citizenship  of  a  corporation?  How 
may  service  be  had  upon  corporations? 

1289.  Is  it  necessary  to  allege  the  existence  of  the 
corporation  in  a  pleading  at  law?  What  conflict  in  this 
regard  ? 

1290.  Discuss  the  corporation's  right  to  have  and  use 
a  seal.    What  is  the  effect  of  a  seal  when  used? 

1291.  What  is  meant  by  a  by-law?  And  what  is  the 
corporation's  general  power  in  this  regard?  What  is 
necessary  to  make  by-laws  valid?  Who  are  bound  to 
know  them? 

1292.  What  is  meant  by  the  doctrine  of  ultra  vires? 
What  are  the  several  theories  as  to  the  effect  of  ultra 
vires  acts  ?  Do  these  principles  extend  to  excuse  acts  of 
negligence  on  the  part  of  the  corporate  management? 

1293.  When  the  contract  is  fully  executed  on  both 
sides  what  is  the  effect  if  it  is  ultra  vires? 
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1294.  What  is  the  effect  of  an  ultra  vires  contract 
which  is  still  executory  ? 

1295.  Discuss  the  effect  of  a  partially  executed  ultra 
vires  contract. 

1296.  Who  may  complain  of  ultra  vires  contracts? 

1297.  Discuss  fully  the  liability  of  corporations  for 
torts  and  crimes. 

CHAPTER  V. 

1298.  In  general,  what  are  the  state's  means  of  con- 
trolling corporations? 

1299.  What  limitations  on  the  jjower  of  the  state  to 
control  corporations  ?  What  limitations  upon  the  power 
of  Congress  to  control  corporations? 

1300.  What  may  be  said  as  to  the  right  of  the  state 
to  control  its  own  corporations  through  the  courts? 
What  methods  of  control  exist?    Describe  each. 

1301.  For  what  causes  may  a  forfeiture  of  a  cor-* 
porate  charter  be  had? 

1302.  What  is  the  effect  of  the  statute  of  limitations 
and  waiver  upon  a  cause  of  forfeiture  of  a  corporate 
charter? 

1303.  In  what  ways  may  the  state  control  corpora- 
tions through  the  writ  of  mandamus? 

1304.  To  what  extent  may  corporations  be  controlled 
through  courts  of  equity?  May  such  a  court  decree  dis- 
solution of  a  corporation? 

1305.  What  may  be  said  as  to  the  method  of  con- 
trol by  private  and  public  visitor  ? 

1306.  What  are  the   general   means   of  the  state's 
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control  as  exercised  through  the  legislature?      Name 
each  method. 

1307.  Define  and  explain  the  power  of  eminent  do- 
main. 

1308.  What  may  be  said  as  to  the  state's  power  to 
control  corporations  under  its  police  power? 

1309.  Explain  fully  the  state's  power  to  tax  corpora- 
tions. What  are  the  elements  of  corporate  taxation? 
What  is  the  situs  of  the  various  forms  of  corporate  prop- 
erty? What  is  the  method  of  taxing  corporate  propH 
erty?  What  power  have  the  States  to  tax  a  national 
corporation? 

1310.  What  are  the  limits  upon  the  State's  rights  to 
repeal  or  forfeit  a  corporate  charter? 

1311.  What  limit  upon  the  State's  power  to  amend 
a  corporate  charter?  What  is  the  power  where  a  right 
to  amend  has  been  reserved  by  the  state  ? 

1312.  What  is  the  State's  relation  as  to  national  cor- 
porations? 

1313.  What  are  the  rights  of  a  foreign  corporation 
in  a  State? 

1314.  What  may  be  said  of  a  foreign  corporation's 
right  to  engage  in  commerce  ? 

1315.  Discuss  what  is  meant  by  inter-state  or  for- 
eign commerce. 

1316.  To  what  extent  has  a  State  the  right  to  ex- 
clude a  foreign  corporation  from  doing  business  within 
its  borders? 

1317.  What  are  the  methods  employed  in  the  States 
of  excluding  or  restricting  foreign  corporations? 
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1318.  Discuss  the  power  of  the  national  government 
over  State  corporations.  How  may  Congress  control 
the  trusts? 

1319.  What  may  be  said  as  to  Congress  adopting 
State  regulations,  in  control  of  corporations  ? 

1320.  How  has  Congress  sought  to  regulate  and 
control  corporations  engaged  in  inter-state  commerce? 

1321.  What  may  be  said  as  to  federal  anti-trust  acts? 

CHAPTER  VI. 

1322.  What  are  the  duties  of  corporate  promoters? 

1323.  What  liabilities  do  the  promoters  assume?  Ex- 
plain fully. 

1324.  What  is  the  extent  of  the  corporation's  lia- 
bility for  the  acts  of  its  promoters? 

1325.  What  may  be  said  as  to  the  general  relation 
between  the  corporation  and  its  officers?  Give  the  vari- 
ous theories  as  to  their  relation. 

1326.  What  are  the  general  duties  of  officers  in  a 
corporation  ?    Have  they  a  right  to  compensation  ? 

1327.  What  may  be  said  as  to  the  right  to  remove 
elective  officers  in  a  corporation?    Agents? 

1328.  What  may  be  said  as  to  the  officers  of  a  cor- 
poration dealing  with  the  corporation?  What  is  neces- 
sary to  make  such  dealings  valid? 

1329.  What  is  the  general  rule  as  to  the  rights  of 
officers  to  receive  salaries? 

1330.  What  is  the  general  relation  existing  between 
the  corporation  and  its  shareholders? 
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1331.  What  right  has  the  corporation  to  collect  sub- 
scriptions to  stock? 

1332.  What  is  meant  by  a  corporate  call  for  the  pay- 
ment of  subscriptions?  Whait  is  necessary  that  the  calls 
may  be  valid  ? 

1333.  How  is  membership  in  a  corporation  proved? 

1334.  Who  has  a  right  to  vote  in  a  corporation? 
What  was  the  method  of  voting  at  common  law?  How 
is  it  now  ? 

1335.  What  is  meant  by  voting  by  joroxy? 

1336.  May  an  irrevocable  proxy  be  validly  granted? 

1337.  Discuss  the  meaning  and  effect  of  voting 
trusts. 

1338.  What  do  you  understand  by  cumulative  vot- 
ing, and  what  is  the  purpose  to  be  effected  thereby? 

1339.  What  is  meant  by  dividends?  When  do  they 
belong  to  the  shareholder? 

1340.  Who  is  entitled  to  dividends,  and  how  is  it  de- 
termined ? 

1341.  What  may  be  said  as  to  when  the  life  tenant 
and  when  the  remainder-man  is  entitled  to  the  dividends 
of  stock? 

1342.  What  may  be  said  as  to  the  right  to  transfer 
shares  of  stock?  IMay  they  be  transferred  to  evade  lia- 
bility or  in  breach  of  trust? 

1343.  What  is  the  purpose  of  registering  transfers 
of  shares?    What  is  the  effect  of  a  registered  transfer? 

1344.  What  effect  has  a  transfer  of  stock  when  made 
upon  a  forged  power  of  attorney? 
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1345.  What  is  the  effect  of  a  transfer  of  stock  in 
breach  of  trust? 

1346.  How  may  a  gift  of  stock  or  shares  be  made? 

1347.  What  is  the  effect  of  a  transfer  of  stock  upon 
the  seller  and  purchaser? 

1348.  What  is  the  remedy  for  a  refusal  on  the  part 
of  the  corporation  to  transfer  shares? 

1349.  What  may  be  said  as  to  the  shareholder's  right 
to  inspect  the  corporate  books? 

1350.  Has  the  shareholder  a  right  to  subscribe  for  an 
increase  of  stock? 

1351.  Discuss  the  shareholder's  right  to  sue  for 
money  due  the  corporation. 

1352.  What  may  be  said  as  to  the  state's  limitation^ 
to  amend  or  repeal  a  charter  in  violation  of  creditors' 
rights  ? 

1353.  What  are  the  rights  of  creditors  against  the 
corporation  ? 

1354.  May  a  corporation  prefer  creditors? 

1355.  What  are  the  assets  of  the  corporation  re- 
garded as  being? 

1356.  Discuss  the  right  of  creditors  to  prevent  dissi- 
pation of  corporate  funds. 

1357-  Discuss  the  relation  and  reciprocal  rights  and 
liabilities  of  creditors  and  the  officers  of  a  corporaton. 

1358.  What  may  be  said  as  to  the  statutory  liability 
of  officers  ? 

1359.  What  rights  have  creditors  against  sharehold- 
ers in  a  corporation?    How  does  the  liability  of  share- 
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holders  arise?    Discuss  each  form  of  the  shareholder's 
liability. 

1360.  Discuss  the  effect  of  the  shareholder's  agree- 
ment to  pay  for  stock  in  property  on  the  rights  of  cred-^ 
itors.  Discuss  the  four  cases  in  which  creditors  cannot 
require  full  payment  of  corporate  shares  by  the  stock- 
holder. 

1361.  Discuss  fully  the  liability  of  shareholders 
under  special  statutes.  How  may  such  liability  be  estab- 
lished ? 

1362.  When  will  liabilities  penal  in  form  be  con- 
sidered as  contractual? 

1363.  What  may  be  said  as  to  the  enforcement  of 
statutory  liability  of  shareholders  in  other  jurisdictions? 


PART  II. 

PUBLIC  CORPORATIONS. 

CHAPTER  I. 

1364.  What  is  included  in  the  subject  of  public  cor- 
porations? 

1365.  Discuss  the  pre-requisites  to  the  creation  of  a 
public  corporation.    Is  the  name  important? 

1366.  What  is  the  general  method  of  creating  pub- 
lic corporations?    In  England?    In  the  United  States? 

1367.  Discuss  fully  how  public  and  private  corpora- 
tions are  to  be  distinguished. 

1368.  What  may  be  said  as  to  distinguishing  public 
and  municipal  corporations? 

1369.  How  are  public  corporations  classified  for  con- 
venience?   Define  and  explain  each  class. 

1370.  Name  some  of  the  authorities  on  public  or 
municipal  corporations. 

CHAPTER  II. 

1371.  What  three  types  of  political  communities 
with  corporate  powers  in  America?  Discuss  each  of 
these  types. 

1372.  Explain  and  discuss  the  peculiar  characteris- 
tics of  so-called  administrative  corporations. 

1373.  Discuss  counties  as  administrative  corpora- 
tions.   How  are  they  created? 

263 
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1374.  Name  and  discuss  the  governing  power  in  a 
county.  Is  a  county  embraced  within  the  meaning  of 
the  term  municipal  corporation? 

1375.  Discuss  the  principles  governing  commission- 
ers when  acting  as  an  auditing  board  in  the  county. 
What  may  be  said  as  to  the  liability  of  the  county  for  the 
acts  of  its  servants  and  officers  ? 

CHAPTER  III. 

1376.  Name  and  discuss  the  modes  of  creating  mu- 
nicipal corporations  in  England. 

1377.  What  are  the  modes  of  creating  municipal 
corporations  in  the  United  States?  Discuss  each  method. 

1378.  Discuss  the  subject  of  legislative  control  of 
municipalities.  Wherein  does  it  differ  from  the  control 
of  private  corporations?  What  may  be  said  as  to  the 
power  of  the  state  legislature  to  compel  a  municipality  to 
perform  obligations  of  a  moral  nature  ?  What  is  the  au- 
thority of  the  legislature  over  municipal  officers? 

CHAPTER  IV. 

1379.  Name  the  several  types  of  municipal  charters? 
Explain  and  discuss  each  type. 

1380.  Describe  the  general  method  of  classifying 
cities  when  incorporated  under  general  laws.  Mention 
some  of  the  statutory  provisions  in  regard  to  the  grant- 
ing of  municipal  charters. 

1381.  What  may  be  said  as  to  charters  under  judicial 
sanction  ? 
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1382.  What  is  the  method  of  proving  municipal 
charters?    Do  courts  take  judicial  notice  of  them? 

1383.  Discuss  the  method  of  proving  municipal  ordi- 
nances. 

1384.  Mention  and  discuss  the  canons  of  construc- 
tion as  applied  to  municipal  charters.  How  is  the  tax- 
ing power  of  the  city  limited?  What  power  has  the  city 
to  sell  or  surrender  its  legislative  powers?  What  two 
kinds  of  provisions  hi  municipal  charters?  Describe  and 
discuss  each  kind. 

1385.  What  classification  of  charter  powers  is  made? 

1386.  Discuss  fully  a  city's  special  charter  powers 
over  parks  and  public  squares. 

1387.  What  are  the  city's  charter  powers  as  to 
wharves  and  docks?    Discuss  fully. 

1388.  What  may  be  said  as  to  the  power  of  the  city 
to  maintain  and  control  wharves?  What  care  must  the 
city  exercise  in  its  maintenance  of  public  docks? 

1389.  What  may  be  said  as  to  the  special  power  to 
control  ferries?  When  will  such  power  be  deemed  ex- 
clusive ? 

1390.  What  are  the  cities'  powers  as  to  providing  for 
the  public  health?  How  is  this  power  usually  conferred? 
How  construed? 

1391.  Discuss  the  city's  charter  powers  as  to  the  con- 
trol of  public  markets.  What  does  this  power  include? 
What  are  the  incidents  to  the  establishment  of  a  public 
market  ? 

1392.  Discuss  the  city's  power  to  maintain  a  fire  de- 
partment. What  may  be  said  as  to  the  city's  liability  for 
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negligent  acts  of  its  servants  in  the  fire  and  health  de- 
partments?   Why? 

1393.  What  is  the  city's  power  over  city  water  sup- 
ply?   What  are  the  liabilities  of  the  city  in  this  regard? 

1394.  Discuss  the  city's  power  over  public  lighting. 
When  may  the  city  grant  exclusive  franchises  to  corpo- 
.rations  for  lighting?  Is  a  cit}'  required  to  light  its 
streets? 

1395.  What  is  meant  by  a  nuisance?  What  two 
kinds  of  nuisances?  Discuss  the  city's  power  to  deal 
with  nuisances. 

1396.  What  two  classes  of  limitations  upon  the  pow- 
ers of  municipalities? 

1397.  Discuss  the  limitations  upon  the  municipal- 
ities' power  to  borrow  money.  What  distinction  as  to 
the  city's  power  to  borrow  money  for  a  future  debt,  or 
one  already  contracted? 

1398.  What  limitations  are  usually  fixed  on  munici- 
pal indebtedness?  What  exception  exists  to  these  lim- 
itations ? 

1399.  Discuss  the  city's  right  to  offer  a  reward  for 
the  apprehension  of  offenders,  and  to  defend  its  officers 
when  sued. 

CHAPTER  IV. 

1400.  With  what  is  this  chapter  to  deal? 

1401.  How  is  the  name  of  a  municipality  obtained? 
What  is  the  usual  form  of  the  name  in  England?  In 
the  United  States?  How  may  a  name  be  acquired  where 
none  is  given  w^hen  created? 
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1402.  Discuss  the  right  of  a  municipality  to  have 
and  use  a  corporate  seal. 

1403.  What  may  be  said  as  to  the  right  of  the  mu- 
nicipality to  hold  corporate  meetings?  Of  what  two 
kinds  are  these  meetings  ? 

1404.  How  does  the  municipality  take  action?  What 
are  the  requisites  of  a  valid  corporate  meeting?  How 
were  they  determined  at  common  law?  What  may  be 
said  as  to  the  necessity  of  a  quorum  to  take  corporate 
action?  Can  councilmen  vote  on  matters  in  which  they 
are  personally  interested  in  a  financial  way? 

1405.  Discuss  the  necessity  of  municipal  records, 
and  how  they  may  be  amended.  How  may  their  posses- 
sion be  secured? 

1406.  What  is  meant  by  a  municipal  ordinance? 
How  is  it  distinguished  from  a  resolution?  In  what  ca- 
pacity does  the  council  pass  ordinances?  May  this  power 
be  delegated  ?    Why  ? 

1407.  What  is  necessary  for  the  enactment  of  valid 
ordinances  ? 

1408.  Discuss  the  implied  limitations  upon  the  power 
of  a  city  to  pass  ordinances.  How  is  the  reasonableness 
of  an  ordinance  to  be  determined?  What  liability  at- 
taches to  members  of  the  council  as  regards  the  passing 
of  ordinances?  Why?  What  limitations  upon  the  power 
of  the  city  to  regulate  trades  or  professions? 

1409.  What  may  be  said  as  to  the  necessity  of  pub- 
lishing ordinances?  Discuss  the  requirement  as  to  the 
mayor  or  president  of  the  council  signing  ordinances. 
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1410.  How  are  municipal  ordinances  proved?  Who 
has  the  burden  of  proving  that  an  ordinance  was  regu- 
larly passed? 

1411.  Discuss  the  power  to  enforce  municipal  ordi- 
nances by  fine  and  imprisonment. 

1412.  What  persons  are  required  to  take  notice  of 
municipal  ordinances? 

1413.  Discuss  the  power  of  the  municipality  to  im- 
pose licenses.  What  limitation  upon  this  power?  What 
division  of  the  subjects  on  which  the  city  may  impose  li- 
censes is  made?  What  is  the  distinction  as  to  the  power 
to  tax  in  these  cases?  May  a  license  be  made  so  large  as 
to  prohibit  the  trade  or  calling?      May  it  restrict  the 

trade  ? 

1414.  What  is  the  effect  of  a  municipal  ordinance 
which  is  in  conflict  with  the  general  law  of  the  state? 
When  they  impose  a  punishment  upon  a  matter  regu- 
lated by  state  statute  ? 

1415.  What  powers  are  included  under  the  general 
welfare  clause  in  a  municipal  charter? 

1416.  What  is  the  procedure  to  enforce  municipal 
ordinances?  Describe  each  method.  Which  is  the  most 
usual? 

CHAPTER  V. 

1417.  What  is  meant  by  municipal  courts?  What 
is  the  common  form  of  such  a  court  at  present?  What 
powers  do  they  have?  What  is  the  method  of  procedure? 
How  extensive  is  their  jurisdiction? 

1418.  Discuss  the  subject  of  municipal  property  as 
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to  the  amount  a  city  may  own  or  acquire,  and  for  what 
purposes.  What  power  has  the  city  to  alienate  its  prop- 
erty? 

1419.  What  are  the  various  holdings  as  to  selling 
the  property  of  a  city  to  satisfy  its  debts? 

1420.  How  do  municipalities  acquire  property? 
What  is  meant  by  dedication?  What  principles  as  to 
municipal  property  are  derived  from  the  case  in  6  Peters 
431? 

1421.  How  may  the  fact  of  dedication  be  estab- 
lished? Discuss  each  method.  How  may  the  acceptance 
of  the  property  dedicated  be  made  by  the  city?  What 
power  to  alienate  or  change  the  use  of  dedicated  prop- 
erty has  the  city? 

CHAPTER  VI. 

1422.  What  may  be  said  as  to  the  use  to  which  the 
streets  of  a  city  may  be  put  ? 

1423.  Discuss  the  power  of  a  city  to  authorize  the 
use  of  its  streets  for  new  purposes,  as  by  telephone  and 
telegraph  companies,  railroad  and  street  car  companies. 
How  are  the  rights  of  the  public  affected  by  such  new 
use?  What  protection  have  they?  What  power  has  city 
to  regulate  the  use  of  the  streets  for  such  new  purposes  ? 

1424.  What  limitations  on  the  control  of  the  city  over 
its  streets  arise  from  the  acts  of  Congress  in  regard  to 
•Post  roads?     Describe  fully. 

1425.  What  may  be  said  as  to  railways  in  the  streets 
and  highways  constituting  a  double  or  new  use  of  the 
streets?    What  distinction  is  made  as  regards  the  owner- 
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ship  of  the  fee  to  the  streets?    When  must  compensation 
be  made  to  the  abutting  owners  for  such  new  use? 

142G.  What  are  the  remedies  for  a  wrongful  use  of 
the  streets  ? 

CHAPTER  VH. 

1427.  What  may  be  said  as  to  the  power  of  a  city  to 
make  public  improvements?  Describe  some  of  the  pub- 
lic improvements  the  city  may  make,  and  its  method  of 
meeting  the  expense  of  same.  What  remedies  has  the 
city  to  collect  its  assessment  for  public  improvements? 

1428.  Discuss  the  liability  of  municipalities  for  their 
torts. 

1429.  How  are  municipal  corporations  dissolved  in 
England? 

1430.  WTiy  are  not  the  methods  of  dissolution  in 
•England  applicable  to  cities  in  the  United  States?  How 
may  a  municipality  be  dissolved  in  this  country?  What 
is  the  effect  of  such  dissolution  upon  the  rights  of  credi- 
tors of  the  dissolved  municipality? 
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(see  also  the  abbreviations  given  in  previous  numbers) 

Atl, — Atlantic  Reporter. 

B.  Monr. — B.  Monroe's  Reports,  Kentucky  Court  of  Ap- 
peals. 

Barb. — Barbour's  Reports,  New  York  Supreme  Court. 
Burr. — Burrow's  Reports,  Englisli  King's  Bench. 
Bush — Bush's  Reports,  Kentucky  Court  of  Appeals. 

C.  C.  A. — County  Court  Appeals. 

C.  &  P. — Carrington  &  Payne's  Reports,  English  Nisi  Prius. 

Co. — County,  Company. 

Colo. — Colorado  Reports. 

Corp . — Corp  or  ation . 

Ex.  or  Exch. — English  Exchequer  Reports. 

Fed.  Rep. — Federal  Reporter. 

Gratt. — Grattan's  Reports,  Virginia  Court  of  Appeals  and 
General  Court. 

How.  or  How.  (U.  S.) — Howard's  Reports,  United  States 
Supreme  Court. 

la. — Iowa  Supreme  Court  Reports. 

La.  Ann. — Louisiana  Annual  Reports,  Louisiana  Supreme 
Court. 

Met.  (Ky.) — Metcalfe's  Reports,  Kentucky  Court  of  Ap- 
peals. 

McLean  (U.  S.) — McLean's  Reports,  United  States  Circuit 
Court. 

Mor.  Priv.  Corp. — Morowetz  Private  Corporations. 

Munic.   Corp. — Municipal  Corporations. 

N.  Dak. — North  Dakota  Supreme  Court  Reports. 

Rich,  or  Rich.  (S.  C.) — Richardson's  Law  Reports,  South 
Carolina  Court  of  Appeals. 
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Scam,  or  Scam.  (111.) — Scammon's  Reports,  Illinois  Supreme 
Court. 

So.  or  So.  Rep. — Southern  Reporter. 

Swan  or  Swan  (Tenn.) — Swan's  Reports,  Tennessee  Su- 
preme Court. 

Tenn.  Ch. — Tennessee  Chancery  Reports. 

X.  R. — Term  Reports,  English  King's  Bench. 
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CASES  ON 

The  Law  of  Corporations 


PART  I. 

PRIVATE  CORPORATIONS 

Essentials  of  Definition;  a  Collection  of  Individuals;  a  Legal 
Entity,  or  Artificial  Being;  a  Franchise** 


CHAPTER  I. 

DEFINITION  AND  GENERAL  IDEA  OF  A  CORPORATION.* 

WARNER  &  ROY  v.  BEERS. 
BOLANDER  v.  STEVENS. 

23  Wend.  (N.  Y.)  103-190.    1840. 

Demurrers  to  declarations  in  the  name  of  Joseph  D.  Beers,  as 
president  of  the  North  American  Trust  and  Banking  Company, 
an  association  doing  business  in  the  city  of  New  York,  under 
powers  granted  by  the  legislature  of  New  York,  April  18,  1838, 
upon  a  promissory  note  against  Warner  and  Roy,  as  endorsers. 
The  demurrers  assigned  the  following  causes,  among  others : 
V.  The  institutions  or  associations  authorized  and  intended 
to  be  created  by  the  act  entitled  "An  act  to  authorize  the  busi- 
ness of  banking"  are  corporations  or  bodies  politic,  and  the  act 
expressly  allows  the  creation  of  an  indefinite  and  unlimited  num- 
ber of  such  corporations,  at  the  pleasure  of  any  persons  who 


**See  Sec.  1201,  Vol.  9,  Cyclopedia  of  Law. 

♦See  Sees.  1201-1208,  Vol.  9,  Cyclopedia  of  Law. 
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may  associate  for  that  purpose.  The  act  is,  therefore,  a  viola- 
tion of  the  ninth  section  of  the  seventh  article  of  the  constitution 
of  this  state,  and  is  absolutely  void. 

The  defendant  in  the  second  cause  also  interposed  a  demurrer 
assig^iing  special  causes  similar  to  the  special  causes  in  the  first 
count;  the  fourth  special  cause  being  in  these  words:  ''For  that 
the  act  in  the  declaration  mentioned,  entitled  'An  act  to  authorize 
the  business  of  banking, '  so  far  as  the  same  proposes  to  authorize 
this  suit,  is  a  violation  of  the  provisions  of  the  constitution  of 
this  state  respecting  the  creations  of  incorporations,  and  is  void; 
and  also  that  the  said  act  is  void,  because  the  same  did  not  re- 
ceive the  assent  of  two-thirds  of  all  the  members  elected  to  the 
legislature  of  this  state,  by  which  legislature  the  said  act  pur- 
ports to  have  been  passed." 

The  two  demurrers  were  brought  to  argument  before  the 
supreme  court,  at  the  January  term,  1840,  and  judgment  given 
in  both  eases  for  the  plaintiffs.  The  court  referred,  for  the 
reasons  of  the  judgment,  to  the  opinions  delivered  by  Chief 
Justice  Nelson,  Mr.  Justice  Bronson  and  Mr.  Justice  Cowen,  in 
the  case  of  Thomas  v.  Dakin,  22  Wendell  9  et  seq.  Both  causes 
were  removed  by  writs  of  error  to  the  court  for  the  correction 
of  errors,  and  were  brought  on  to  argument  on  the  18th  of 
February,  1840. 

By  Senator  Verplanck.  The  decision  of  these  causes  seems  to 
me  to  depend  wholly  upon  that  of  the  question,  whether  or  no 
associations  with  constitutions,  powers  and  incidents,  similar  to 
those  authorized  under  the  general  banking  law,  are  bodies  cor- 
porate and  politic ;  or,  in  other  words,  whether  the  general  bank- 
ing law  of  1838  is  void,  because  it  was  not  passed  with  the  express 
assent  of  two-thirds  of  all  the  members  of  the  legislature. 

The  supreme  court  think  that  they  "must,  on  these  records, 
presume  the  general  banking  law  to  have  been  passed  by  two- 
thirds  of  all  the  members  of  the  legislature."  Judge  Cowen 
adds:  "We  must  clearly  do  so  until  the  fact  is  denied  by 
plea.  The  requisite  constitutional  solemnities  must  always  be 
presumed  to  have  taken  place  until  the  contrary  shall  be  clearly 
shown.  Should  the  defendant  withdraw  his  demurrer,  and  plead 
specially  that  the  law  in   question  did  not  receive  the  assent 
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of  two-thirds  as  required  by  the  constitution,  it  will  then  be 
in  order  to  pass  upon  the  validity  of  such  an  objection."  Judge 
Bronson  concurs  more  briefly  to  the  same  effect. 

Now,  it  appears  to  me  that  this  point  was  rightly  presented 
on  the  demurrers  in  these  cases,  so  as  to  authorize  and  demand 
the  decision  of  the  court.     *     *     * 

From  our  oificial  knowledge  of  the  facts  of  the  law— from 
those  facts  being  spread  out  on  our  journals— from  the  actual 
inspection  of  the  record  by  some  of  us,  we  all  well  know  that 
the  act  was  not  passed  by  the  vote  of  two-thirds  of  each  house 
of  the  legislature.  We  must  then  meet  directly,  and  settle  the 
'  question  whether  the  associations  formed  imder  the  general 
banking  laws  are,  or  are  not,  "bodies  politic  and  corporate." 

What,  then,  is  the  strict  definition  of  the  phrase  bodies  politic 
and  corporate? 

Definitions  differ  in  their  character  according  to  the  nature 
of  the  thing  to  be  defined.     *     *     * 

Strict  and  essential  definitions  can  generally  be  given  of  the 
terms  of  positive  jurisprudence,  and  particularly  so  in  the  ex- 
tremely technical  and  artificial  system  of  the  ancient  English 
law.  This  is  remarkably  the  ease,  for  instance,  in  regard  to 
our  common  law  terms  of  real  estate,  as  fee,  lease,  warranty, 
grant,  covenant,  reversion,  remainder,  etc.;  all  of  which  are 
defined  precisely  and  essentially,  not  explained  by  mere  attri- 
butes. Bodies  corporate  belong  to  that  system,  and  thence  do 
we  immediately  derive  them.  What,  then,  is  a  body  corporate? 
What  is  its  necessary  and  essential  meaning?  "It  is  called  a 
body  corporate,"  says  Lord  Coke,  "because  the  persons  com- 
posing it  are  made  into  one  body."  "It  is  only  in  dbstracto, 
and  rests  only  in  contemplation  of  law."  10  R.  50.  So  again, 
he  says,  1  Inst.  202,  250,  "Persons  capable  of  purchasing  are 
of  tM^o  sorts— persons  natural  created  of  God,  and  persons 
created  by  the  policy  of  man,  as  persons  incorporated  into  a 
body  politic."  If,  leaving  the  quaint  scholastic  teaching  of  the 
father  of  English  law,  we  come  to  the  clearer  and  directer 
sense  of  our  own  Marshall,  we  find  the  same  prevailing  idea. 
"A  body  corporate  is  an  artificial  being,  invisible,  intangible, 
existing  only  in  contemplation  of  law.     Being  the  creature  of 
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law,  it  possesses  only  the  properties  conferred  upon  it  bj^  its 
charter.  Among  the  most  important  of  these  are  immortality, 
and,  if  the  expression  may  be  allowed,  individuality."  4  Wh. 
R.  636;  1  Peters'  R.  46.  Again;  "It  is  precisely  what  the  act 
of  incorporation  makes  it;  derives  all  its  powers  from  that  act, 
and  is  capable  of  exerting  its  faculties  only  in  the  manner 
which  that  act  authorizes."  "Within  the  limits  of  the  proper- 
ties conferred  by  its  charter,  it  can,"  says  Blackstone,  "do  all 
acts  as  natural  per.sons  may."  "In  corporations,"  says  Prof. 
Woodeson,  "individuals  are  invested  by  the  law  with  a  political 
character  and  personality,  wholly  distinct  from  their  natural 
capacity."  "A  corporation,"  says  Kyd  on  Corporations,  13, 
"is  not  a  mere  capacity,  but  a  political  person  in  which  many 
capacities  reside."  Thus,  then,  the  essential  legal  definition 
that  covers  the  whole  ground,  and  expresses  the  very  essence  of 
the  being  of  a  body  corporate,  in  this:  "It  Ls  an  artificial 
legal  person,  a  succession  of  individuals,  or  an  aggregate  body 
considered  by  the  law  as  a  single  continuous  person,  limited  to 
one  peculiar  mode  of  action,  and  having  the  power  only  of  the 
kind  and  degree  prescribed  by  the  law  which  confers  them." 
Such  is  the  established  notion  of  our  common  law.  Such,  too, 
as  far  as  I  can  trace  it,  is  the  doctrine  of  the  modern  civil  law, 
as  modified  by  the  jurisprudence  of  the  European  continent. 
"Communities  that  are  lawfully  established  (i.  e.,  corpora- 
tions)," says  Domat,  one  of  the  great  teachers  of  the  ante- 
revolutionary  French  civil  law,  "are  in  the  place  of  persons, 
and  their  union,  which  renders  common  all  their  interest,  makes 
them  to  be  considered  as  one  single  person."  Domat,  Civil  Law, 
Lib.  1,  tit.  15.  To  the  same  effect  a  somewhat  older  Italian 
civilian  speaks.  Oldradus  De  Ponte,  as  quoted  by  Sir  Robert 
Sawyer,  in  his  very  able  and  learned  argument  in  the  case  of 
the  city  of  London,  8  St.  Tr.  1175.  "Licet  non  hahent  veram 
personam,  hahent  personam  fictione  juris."  So  the  older  Ger- 
man jurisprudence,  as  founded  on  the  Poman  law,  also  held  the 
idea  of  personality  as  essential  to  corporations.  Heineccius, 
one  of  the  most  distinguished  civilians  of  that  school  in  the  last 
century,  in  his  in.structive  essay  on  the  legal  history  of  the 
corporate  gnilds  or  societies  of  trade  so  common  in  Germany, 
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Speaks  of  this  personality  as  an  attribute  of  all  corporations. 
*'XJniversitates  et  contraliere  possunt  et  dclinquere,  quippo  quae 
moraliter  unam  representant  personam."  De  Collegiis  Opificum, 
in  Germania,  cap.  77,  §  19.  This  doctrine  of  the  modern  civil- 
ians of  France,  Italy  and  Germany,  may  be  traced  np  even  to 
the  jurists  of  the  Code  and  Pandects.  "PersoncB  vice  fungitur 
municipium  et  decuria."  Pan.  1,  22,  de  fide  juss.  I  do  not 
cite  these  civilians  as  direct  authorities,  but  mainly  to  show 
how  deeply  and  generally  this  pervading  idea  of  legal  person- 
ality and  artificial  individuality  entered  into  and  formed  the 
characteristic  of  all  corporate  bodies,  in  those  systems  of  law 
which  might  indirectly  affect  or  govern  our  own,  or  tend  to 
influence  even  the  popular  use  of  our  legal  terms. 

So  far  was  this  principle  of  corporate  personality  carried  in 
our  old  common  law  that  reasons  were  expressly  assigned  why  a 
corporation  could  not  be  excommunicated  or  punished  for 
crime.  ''Because  it  has  no  soul,"  said  Lord  Coke,  which,  how- 
ever ludicrously  it  may  now  sound,  was  but  sajnng  quaintly, 
and  in  the  style  of  that  day,  what  in  modern  times  would  be 
expressed  by  saying  that  a  corporation,  being  an  artificial  and 
not  a  moral  person,  must  be  incapable  of  guilt.  The  very  able 
argument  in  the  celebrated  historical  case  of  the  charter  of 
London,  in  1682,  went  a  good  deal  into  these  refinements,  and 
it  was  held  on  one  side  that  a  political  person  had  a  mind  and 
reason,  according  to  Lord  Chief  JiLstice  Ilobart,  and  that  its 
reason  was  expressed  by  its  by-laws,  whilst  the  attorney-general 
(whom  Bishop  Burnet  has  egregiously  wronged  in  calling  him 
"a  hot,  dull  man"),  argued  mo.st  acutely,  as  well  as  very  learn- 
edly, in  support  of  the  capacity  of  a  corporation  to  incur  political, 
if  not  moral,  guilt  and  punishment.     *     *     * 

In  order  to  continue  the  existence  of  such  an  artificial  person, 
perpetual  succession  is  ordinarily  necessary,  though  it  was  not 
strictly  essential,  for  it  may  be  confined  to  any  given  number  of 
lives  in  being,  holding  in  a  sort  of  corporate  joint  tenancy,  of 
which  I  think  examples  may  be  found.  As  a  legal  person,  it  has 
only  the  powers  and  properties  specifically  conferred  upon  it; 
and  can  possess  and  exercise  no  others,  except  vsuch  as  are  abso- " 
lutely  necessary  to  the  exercise  of  the  powers  expressly  given. 
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This  is  the  enactment  of  our  rovi.sed  statutes,  which,  as  our  re- 
visers rightly  said  in  their  report  on  that  title  of  the  law,  is 
"declaratory  of  a  princii)le  of  law  frequently  recognized  by  our 
courts,  and  which  it  was  deemed  aseful  to  confirm  by  legislative 
authority."  To  the.se  arc  added  certain  legal  incidents  by  the 
common  law,  also  declared  in  our  statute,  and  common  to  all  cor- 
porations, as  to  sue  and  be  sued,  hold  and  convey  real  and  per- 
sonal property,  to  appoint  officers  for  its  services,  and  to  make 
bj'-laws  for  the  management  of  its  atfairs.  To  these  more  im- 
portant rights,  the  law  adds  the  external  evidence  of  a  name 
and  a  common  seal.  This  last,  though  apparently  a  matter  of 
form,  is  not  without  effect  any  more  than  the  legal  consequences 
of  seals  to  instruments  in  England  and  this  state,  so  widely  dif- 
ferent from  those  of  other  legal  systems,  where  the  distinction 
between  sealed  and  unsealed  instruments  is  unknown.  It  is  only 
through  a  common  seal  and  name  that  any  grant  of  lands  or 
covenant  touching  them  can  be  made  by  a  corporation. 

There  are  several  very  useful  and  beneficial  accessary  powers 
or  attributes,  very  often  accompanying  corporate  privileges,  es- 
pecially in  monej^ed  corporations,  which,  in  the  existing  state  of 
our  law,  as  modified  by  statutes,  are  more  prominent  in  the 
public  eye,  and  perhaps  sometimes  in  the  view  of  our  courts  and 
legislatures,  than  those  which  are  essential  to  the  being  of  a 
corporation.  Such  added  powers,  however  valuable,  are  merely 
accessary^  They  do  not  in  themselves  alone  confer  a  corporate 
character,  and  may  be  enjoyed  by  unincorporated  individuals. 

Such  a  power  is  the  transferability  of  shares,  whereby  invest- 
ments may  be  made,  without  the  owner  losing  the  future  control 
of  his  funds  under  changes  of  circum-stances.  Such,  too,  is  the 
limited  responsibility  by  which  the  stockholder,  having  once 
fairly  paid  up  his  share  of  the  capital,  is  exempted  from  further 
personal  liability.  So,  too,  the  convenience  of  holding  real  estate 
for  the  common  purposes,  exempt  from  tJte  legal  inconveniences 
of  joint  tenancy  or  tenancy  in  comtnon.  Again,  there  is  the  con- 
tinuance of  the  joint  property  for  the  benefit  and  preservation 
of  the  common  fund,  indissoluble  by  the  death  or  legal  disability 
of  any  partner.  Every  one  of  these  attributes  or  powers,  though 
commonly  falling  within  our  notions  of  a  moneyed  corporation, 
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is  quite  unessential  to  the  legality  of  a  corporation,  may  be  found 
where  there  is  no  pretense  of  a  body  corporate,  nor  will  they 
make  one  if  all  were  combined,  without  the  presence  of  the  essen- 
tial quality  of  legal  individuality.  This  distinction  has  been 
observed  and  marked  by  Mr.  Kyd,  Kyd  on  Corporations,  13, 
with  logical  acuteness  and  precision:  "A  corporation  is  a 
political  person,  capable,  like  a  natural  person,  of  enjoying  a 
variety  of  franchises.  It  is  to  a  franchise  as  the  substance  to 
its  attribute.  It  is  something  to  which  many  attributes  belong, 
but  it  is  itself  something  distinct  from  those  attributes. "    *    *    * 

The  non  dissolution  hy  death  or  by  legal  disability  is  also  noted 
in  the  opinion  of  the  supreme  court  in  these  cases  as  a  mark 
of  a  corporate  body.  But  that  also  may  be  found  in  the  trusts 
just  mentioned,  and  others  of  a  similar  nature,  and  it  may  be 
adopted  as  an  article  of  ordinary  partnership.  It  is  the  settled 
law  of  England  that  it  may  be  stipulated  that  death  shall  not 
dissolve  the  partnership,  and  further,  that  the  executors  of  the 
deceased  shall  become  partners.  Collyer  on  Partnership,  p.  5, 
648 ;  Pease  v.  Chamberlain,  2  Vesey  Rep.  33 ;  Haggerman  v. 
Spears,  7  Pick.  Rep.  235 ;  Wrexham  v.  Huddleton,  1  Swanst.  514. 

Again,  a  common  name  has  been  regarded  as  a  corporate  cri- 
terion. To  this  Lord  Ellenborough  gives  a  full  answer  in  Rex 
V.  Webb.  "As  to  the  fourth  point,  that  the  subscribers  have  pre- 
sumed to  act  as  if  they  were  a  body  corporate — how  is  this  made 
out  ?  It  was  urged  that  they  assumed  a  common  name,  that  they 
have  a  committee,  etc.  But  are  these  the  unequivocal  evidence 
and  characteristics  of  a  corporation?  How  many  unincorporated 
assurance  companies  and  other  dascriptions  of  persons  are  there 
that  use  a  common  name,  and  have  their  committees,  general 
meetings  and  by-laws  ?  Are  these  all  illegal  ?  Or  which  of  these 
particulars  can  be  stated  as  being  of  itself  the  distinctive  and 
peculiar  criterion  of  a  corporation  ? ' '  Thence  he  infers  that 
"these  subscribers  have  not  acted  peculiarly  as  a  body  cor- 
porate."   Rex  V.  Webb,  14  East's  Rep.  406. 

But,  peril aps,  in  the  general  and  popular  understandi^ig,  the 
most  familiar  distinction  hetiveen  corporate  bodies  and  common 
partnerships,  or  other  joint  undertakings,  is  the  exemption  of 
the  associates  from  personal  liability  beyond  the  actual  amount 
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of  their  respective  proportions  of  the  capital.     The  regarding 
this  very  frequent  and  hnportant  incident  of  a  corporation  as  an 
essential   characteristic   seems   not   to   he   confined   to   popular 
opinion.     Judge  Cowen  says,  in  the  decision  of  the  cases  now 
before  us :    "Among:  other  peculiar  privileges  conferred  on  these 
a.ssociations,  and  not  enjoyed  by  natural  persons,  I  allude  to  that 
of  the  exemption  of  members  from  personal  liability  for  debt. 
This  is  mentioned  by  Angell  &  Ames,  in  their  treaties,  as  peculiar 
to  a  private  corporation  ;  they  notice  it  as  a  striking  characteristic 
between  a  corporation  and  a  partnership."    Yet  our  own  statute 
of  limited  partnerships  affords  sufficient  evidence  that  an  altera- 
tion of  the  existing  law  may  be  made  by  statute,  so  as  to  exempt 
from  personal  liability  beyond  the  stipulated  share  in  the  joint 
funds,  for  the  debts  of  a  firm,  without  the  remotest  thought  of 
converting  such  firms  into  bodies  corporate.     Besides,  the  right 
of  making  a  contract,  whereby  those  who  tender  it  stipulate 
not  to  be  bound  beyond  the  amount  of  some  specific  pledged 
fund,  must  be  a  natural  right  growing  out  of  the  very  nature 
of  contracts.     If  a  company,  or  association,  or  an  individual, 
offers  to  contract  to  make  certain  payments  only  to  the  amoimt 
of  certain  specific  funds,  and  others  choose  to  accept  that  con- 
tract on  those  conditions,  there  can  be  nothing  to  prevent  the 
validity  of  such  a  contract,  except  some  positive  rule  of  law 
founded  on  policy  or  an  arbitrary  enactment.     In  the  absence 
of  such  a  restriction,  it  is  and  must  be  good.    Such  a  limitation, 
then,  must  be  binding  on  all  who  accept  the  conditions.     The 
policy  of  our  law  and  the  usages  of  business  have,  indeed,  rightly 
fixed  the  presumption  the  other  way,  so  that  the  stipulation  and 
the  burden  of  proof  of  the  limited  indebtedness  are  thrown  upon 
those  w^ho  expect  to  be  benefited  by  them.    This  right  has  been 
substantially  admitted  by  the  highest  tribunals  in  Great  Britain, 
in  the  case  of  ]\Iinnett  v.  Whinneiy,  3  Bro\\Ti's  Pari.  Gas.  323, 
and  it  was  held  to  be  good  by  Lord  Ellenborough,  in  Alderson  v. 
Clay,  1  Camp.  404.     The  doctrine  has  been  received  as  settled 
law  by  one  of  the  best  elementary  writers  of  the  day,  often 
cited  by  our  own  supreme  court.    "When  a  creditor,"  says  Coll- 
yer  on  Partnership,  214,  "has  notice,  that  by  an  arrangement 
between  partners,  one  of  them,  though  appearing  to  the  world 
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as  a  partner,  shall  not  participate  in  the  loss,  and  shall  not  be 
liable  for  it,  the  creditor  will  be  bound  by  the  arrangement." 

The  original  articles  of  the  Merchants'  Bank,  in  the  city  of 
New  York,  as  an  unincorporated  association,  with  limited  liabilityf 
as  well  as  transferahle  shares,  which  were  read  in  argument  by 
Mr.  Kent,  have  the  great  profassional  authority  of  Alexander 
Hamilton,  who  prepared  them,  and  of  the  many  eminent  men 
who  joined  in  them,  and  whose  professional  distinction  gives  to 
their  approbation  the  character  of  a  sort  of  judicial  sanction; 
whilst  the  restraining  act  passed  soon  after  proves,  as  was  unan- 
swerably argued,  that  the  legislature  and  its  legal  advisers  con- 
sidered such  a  voluntary  association,  thus  restraining  its  own 
liability,  not  as  a  violation  of  common  law,  but  merely  as  con- 
tradicting the  financial  policy  of  the  state. 

A  similar  analysis  of  such  of  the  customary  accessary  powers 
of  specially  chartered  moneyed  corporations,  as  from  being  most 
conducive  to  ends  of  profit  or  convenience  are  ordinarily  con- 
sidered as  the  essential  qualities  constituting  corporations,  will 
show,  that  all  such  powers  or  incidents  are  merely  convenient 
and  desirable  authorities  or  modes  of  action,  added  to  and  en- 
grafted upon  the  creation  of  a  body  politic;  not  the  legal  attri- 
butes absolutely  essential  to  a  corporation,  and  denoting  its 
existence  as  such. 

Amongst  us,  as  in  England,  bodies  politic  or  corporate  may 
exist  where  the  ultimate  personal  liability  is  still  retained.  The 
personal  liability  is  indeed  suspended  in  such  cases,  and  for  a 
time  merged  in  that  of  the  artificial  corporate  person ;  but  there 
may  be  an  ulterior  recourse  to  the  corporators  when  the  former 
fails.  Many  corporate  banks  in  other  states  are  so  con.stituted, 
and  with  us  some  chartered  companies  for  insurance,  etc.,  some 
for  an  indefinite,  others  to  a  limited  extent  beyond  the  capital. 
Corporate  bodies  may  exist  also  without  transferability  of  the 
rights  of  the  corporators;  for  a  large  majority  of  our  literary 
and  charitable,  as  well  as  all  our  municipal  corporations,  are  so. 
On  the  other  hand,  by  our  own  common  law  as  it  would  exist 
now,  independently  of  statutory  restrictions,  associations  might 
be  formed  and  trusts  created,  having  every  one  of  the  above 
enumerated  characteristics,  which  have  been  insisted  upon  as  es- 
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sential  to  a  corporation,  except  that  personality  which  I  before 
stated  as  forming  its  strict  and  necessary  essential  legal  defini- 
tion. The  present  joint  stock  companies  of  England  afford  preg- 
nant examples,  showing  how  many  of  these  attributes  may  be 
embodied  in  voluntary  associations  which  are  confessedly  not 
corporations. 

In  fact  the  line  may  be  very  faint,  and  depending  wholly 
upon  the  purely  legal  and  technical  character  conferred,  whether 
a  joint  stock  association  or  a  trust,  freed  by  law  from  certain 
positive  restraints  imposed  by  our  modern  statutes,  be  a  corpora- 
tion or  not.  The  Tontine  trust,  before  mentioned,  is  managed 
by  directors  annually  elected  by  stockholders;  its  real  estate  is 
held  by  trustees,  continuing  their  trust  from  hand  to  hand,  dur- 
ing the  lives  of  the  original  nominees  and  the  survivors  of  them, 
with  transferable  sharas,  and  wholly  without  personal  liability. 
For  the  reasons  already  stated,  the  eminence  of  the  counsel  (the 
late  R.  Ilarri.son)  who  prepared  the  trust,  and  the  frequency 
with  which  its  legal  character  must  have  passed  in  review  before 
lawyers  and  courts,  and  always  without  objection,  it  may  well 
be  regarded  as  sanctioned  judicially.  It  is  a  valid  trust.  Add 
to  it  a  legislative  charter,  making  the  associates  a  body  corporate 
and  no  more,  what  then  is  the  etTect?  Simply  to  give  a  different 
technical  character,  an  artificial  individuality  in  Chief  Justice 
Marshall's  phrase,  a  different  mode  of  standing  in  courts. 

Such  was  the  actual  history  of  the  Albany  Exchange.  It  was 
a  joint  stock  company,  formally  decided  to  be  valid.  19  Wen- 
dell's Rep.  427.  A  year  or  two  after  (1837),  it  appears  by  our 
statute  book  to  have  been  incorporated,  but  there  is  probably  but 
little  difference,  besides  the  greater  convenience  of  the  corporate 
body,  between  the  former  organization  and  the  present. 

The  trusts  specially  pennitted  by  an  act  of  last  year,  Statutes 
of  1839,  ch.  174,  for  the  benefit  of  that  singular  people  called 
Shakers,  were  nothing  more  than  exemptions  from  the  recent 
restrictions  of  trusts.  They  were  authorized  to  continue,  en- 
large and  manage  their  property,  by  trusts,  as  they  had  done 
before  the  change  in  that  title  of  our  law  effected  by  the  revised 
statutes.  Had  the  law,  in  addition  to  this,  made  every  Shakers' 
United  Society  a  body  corporate,  without  otherwise  varying  the 
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original  trust,  the  only  change  would  have  been  the  conversion 
of  a  trust  into  an  artificial  legal  person,  with  the  same  effect 
substantially  as  to  the  interests  of  those  beneficially  interested. 

Our  act  for  general  religious  incorporations  regulates  the  in- 
corporation of  churches  of  all  religious  denominations  (other 
than  those  provided  for  in  the  first  and  second  sections)  by 
trustees,  who  are  to  be  a  body  corporate. 

Those  who  have  had  occasion  to  look  into  the  mode  in  which 
dissenting  religious  trusts  are  held  in  England,  as  I  presume 
they  were,  in  the  same  manner,  in  New  York  when  a  colony,  will, 
I  think,  perceive  that  our  statute  adds  little  more  than  a  con- 
venient corporate  character  to  powers  elsewhere,  and  formerly 
here,  exercised  under  trusts. 

All  these  considerations  lead  me  to  the  conviction  that,  for  the 
purpose  of  constitutional  interpretation,  we  must  look  to  the 
strict  legal  meaning  of  the  phrase  body  politic  or  corporate,  and 
not  to  those  circumstances  or  adjuncts,  which  amount  only  to 
the  descriptions  of  the  manner  in  which  such  bodies  are  very 
frequently  constituted  when  used  for  purposes  of  profit.  If 
this  be  regarded  as  a  very  strict  rule  of  interpretation,  let  it 
also  be  remembered,  that  it  is  applied  where  such  strictness  is 
most  appropriate,  in  the  interpretation  of  a  provision,  restrain- 
ing the  general  sovereign  power  of  the  state  expressing  the  pub- 
lic will  through  a  majority  of  the  people's  representatives. 

There  is  yet  another  rule  of  interpretation,  which  it  is  proper 
to  state  before  proceeding  to  examine  whether  the  associations 
organized  under  the  banking  law  are  or  are  not  corporations. 

Corporate  rights  are  well  defined  by  Chancellor  Kent  and 
others  to  be  "franchises  or  peculiar  privileged  grants,"  of  the 
nature  of  incorporeal  property.  Such  franchises,  when  they  are 
granted  for  pecuniary  or  other  purposes  valuable  to  private  in- 
terests, are  of  the  nature  of  monopolias,  and  are  always  granted 
exclusively  by  the  sovereign  power,  directly  or  indirectly.  It  is 
a  well-known  fact,  admitted  on  all  sides,  that  it  was  part  of  the 
policy  and  intent  of  our  amended  constitution,  to  prevent,  by  a 
constitutional  and  fixed  limitation  of  the  legislative  authority, 
the  influence  of  corruption  or  interest  upon  the  legislature,  as 
well  as  the  abuse  of  political  favoritism,  and  the  dangerous 
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union  of  political  with  peeimiary  power.  The  clause  so  designed, 
though  so  general  in  its  terms  as  to  include  even  academies  and 
village  corporations,  it  is  not  doubted,  referred  in  its  policy 
wholly  to  the  monopoly  privileges  of  chartered  capital,  and  es- 
pecially to  banks. 

Here,  then,  in  my  view,  arises  another  branch  of  inquiry; 
and  the  two  distinct  objects  of  examination  are  these:  (1)  Do 
these  banking  associations  fall  within  the  right  legal  definition 
of  the  word  "bodies  politic  or  corporate,"  as  before  explained 
and  established?  (2)  Do  they  come  within  the  policy  and  in- 
tent of  the  framers  of  the  constitution  or  of  the  people  who 
ratified  it? 

Tlie  most  peculiar,  and  the  strictly  csseniial  characteristic  of  a 
corporate  body,  ivliich  makes  it  to  he  such,  and  not  some  other 
thing  in  legal  contemplation,  is  the  merging  of  the  individuals 
composing  the  aggregate  body  into  one  distinct,  artificial  indi- 
vidual existence.  Now  this  is  not  found  in  the  associations  under 
the  act.  A  corporation  can  sue  and  he  sued  only  by  its  corporate 
name.  It  can  act  only  according  to  the  letter  of  the  law  creating 
it.  "It  derives  all  its  powers  from  that  act,"  says  Chief  Justice 
Marshall,  "and  is  capable  of  exercising  its  faculties  only  in  the 
manner  which  that  act  authorizes."  It  has  no  natural  powers 
which,  in  its  discretion,  it  may  exercise  or  not.  It  can  exercise 
none  of  those  other  powers,  and  possesses  none  of  those  other 
rights  which  the  individuals  composing  it  could  possess  and 
exercise,  were  it  a  mere  society  or  partnership.  Not  so  as  to  these 
associations.  By  this  act,  suits  on  behalf  of  such  associations  may 
be  brought  in  the  name  of  the  president.  Persons  having  claims 
against  the  company  may  maintain  their  actions  against  the 
president.  But  there  is  no  reason,  except  that  of  mere  conve- 
nience, why  the  association  may  not  also  sue  and  be  sued  under 
their  several  real  names,  as  other  partners  may.  This  reason  of 
convenience,  it  is  obvious,  would  not  apply  where  the  company 
was  composed  of  a  few  persons,  as  if,  for  example,  one  of  our 
great  banking  firms  were  to  come  under  the  law. 

It  was  indeed  argued  that  the  technical  construction,  which 
gives  to  may  the  meaning  of  must  or  shall,  applies  here.  But 
that  construction  holds  only  when  there  is  a  previous  duty,  to 
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which  the  statute  adds  some  new  power  or  authority,  as  in  the 
ease  of  a  public  officer;  or  where  from  other  reasons  it  is  mani- 
fest that  (to  use  Judge  Story's  words)  "the  legislature  meant 
to  impose  an  absolute  duty,  not  to  give  a  discretionary  power;" 
otherwise,  as  he  says,  "the  ordinary  use  of  language  must  be 
presumed  to  be  intended,  unless  it  would  defeat  the  provisions 
of  the  act."  1  Peters'  Rep.  64.  The  ordinary  popular  dis- 
cretionary sense  of  the  word  may  is  also  the  ordinary  legal  one. 
The  other  is  the  exception.  In  our  revised  statutes,  the  words 
may  and  shall  are  so  used  and  distinguished.  So  they  are  in  our 
annual  legislation,  as  when  it  is  said  of  a  company  that  it  may 
hold  real  estate,  m,ay  take  a  certain  rate  of  tolls,  may  borrow 
money.     *     *     * 

Again,  these  associations  do  not  act  by  a  corporate  name  and 
seal,  but  by  another  mode  familiar  to  our  law.  They  can  contract 
through  their  president,  as  a  limited  partnership  must  through  its 
general  partner.  They  are  authorized  to  sue  and  be  sued  through 
him;  as  Judge  Cowen  observes:  "The  power  of  the  legislature 
to  give  a  right  of  action  to  one  man  in  his  own  name  for  a  debt 
due  to  another,  has  always  been  exercised  from  our  earliest  legal 
history,  and  it  is  now  too  late  to  call  it  in  question."  I  refer 
to  the  several  legislative  and  judicial  authorities  which  he  has 
collected  in  his  opinion  on  these  cases.  They  can  not  hold  real 
estate  as  a  corporation  does,  or  contract  concerning  it  by  their 
own  name  and  common  seal;  but,  like  partnerships,  they  can 
have  an  equitable  and  beneficial  interest  in  land.  Collyer,  70,  76. 
Their  president  takes  as  a  trustee,  and  the  associates  are  but 
beneficiaries. 

How  then  are  these  associations  to  be  regarded  in  legal  con- 
templation ? 

I  assent  fully  to  the  conclusive  reasoning  of  the  counsel,  who 
chiefly  pressed  this  part  of  the  argument  (Mr.  Kent),  that  they 
are  copartnerships  relieved  from  the  inhibitions  of  the  restrain- 
ing act,  and  thus  allowed  to  carry  on  banking  biLsiness  under 
certain  conditions.  The  policy  of  the  state  has  prohibited  its 
citizens  from  issuing  paper  for  circulation  as  money,  or  from 
associating  together  for  certain  banking  purposes.  1  R.  S.  711. 
It  reserved  those  privileges  for  corporate  banks.     The  act  to 
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authorize  the  business  of  banking  repealed  that  prohibition  pro 
tanto,  as  to  all  individuals  or  companies  who  would  comply  with 
its  conditions.  The  associations  in  question  are  partnerships 
complying  with  those  conditions,  and  thus  exempted,  as  any 
other  citizens  may  be  on  the  same  terms,  from  the  operation  of 
a  statutory  restraint  of  general  right,  which  is  still  binding  on 
all  who  will  not  comply  with  the  conditions.  This  is  so  far  in 
close  analogy  to  the  law  of  special  partnership,  where  exemption 
from  the  general  liability  imposed  by  the  law  is  tendered  to  all 
who  comply  strictly  with  the  provisions  of  the  statute.  The 
articles  and  certificate  in  this  act  correspond  to  the  certificate 
setting  forth  the  names  of  partners,  amount  of  capital,  time  of 
termination  and  nature  of  business,  required  by  the  title  of 
"Limited  Partnerships,"  1  R.  S.  764,  and  with  the  articles  which 
every  such  copartnership  must  have.  The  general  partner 
there  is  authorized  to  transact  business  and  contract  for  the 
rest ;  so,  though  with  less  authority,  is  the  president  here.  The 
mode  of  suing  and  being  sued  is  precisely  the  same  in  both 
cases.     *     *     * 

On  the  question  being  put,  shall  these  judgments  he  reversed? 
all  the  members  of  the  court,  with  but  a  single  exception  (twenty- 
three  being  present),  voted  in  the  negative.  "Whereupon  the  judg- 
ments of  the  supreme  court  were  affirmed.  The  court  thereupon 
adopted  the  following  resolutions : 

1.  "Resolved,  That  the  law  entitled  'An  act  to  authorize  the 
business  of  banking,'  passed  18th  April,  1838,  is  valid,  and  was 
constitutionally  enacted,  although  it  may  not  have  received  the 
assent  of  two-thirds  of  the  members  elected  to  each  branch  of 
the  legislature."  This  resolution  was  adopted  by  a  vote  of  23 
tol. 

2.  "Resolved,  That  the  associations  organized  in  conformity 
with  the  provisions  of  the  act  entitled  'An  act  to  authorize  the 
business  of  banking,'  passed  April  1,  1838,  are  not  bodies  politic 
or  corporate,  within  the  spirit  and  meaning  of  the  constitution." 
This  resolution  was  adopted  by  a  vote  of  22  to  3. 
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Examples   Shoiving    WJie/n   a   Corporation  is   Considered   as   a 
Person,  a  Collection  of  Persons,  a  Franchise* 

1.     As  a  Person. 

The  Railroad  Tax  Cases. 

COUNTY  OF  SAN  MATEO  v.  SOUTHERN  PACIFIC  R.  CO. 

13  Federal  Reporter  722.     1882. 

Action  to  recover  taxes  and  penalty  of  the  Southern  Pacific 
Railroad  Company,  a  corporation  formed  under  the  laws  of 
California.  By  the  California  constitution  all  property,  with 
certain  exceptions,  is  to  be  taxed  according;  to  its  value;  but  in 
ascertaining  the  value  of  property  o^\^led  by  individuals  the 
amount  luipaid  of  any  mortgage  upon  it  is  to  be  deducted  from 
the  a.ssessed  value,  and  the  tax  levied  on  the  balance,  as  against 
the  owner.  "The  franchise,  roadway,  roadbed,  rails  and  rolling 
stock  of  all  railroads  operated  in  more  than  one  county,"  are  to 
be  assessed  at  their  actual  value  and  apportioned  to  the  various 
municipal  subdivisions  in  proportion  to  mileage,  without  any 
deductions  for  any  mortgages  on  the  property.  Also,  the  statutes 
provide  for  notice  and  hearing  by  the  parties  affected  before 
the  assessment  is  complete,  in  all  cases  except  railroads  operated 
in  more  than  one  county. 

The  railroad  company  claimed :  That  the  assessment,  because 
no  deductions  for  mortgages  were  allowed,  as  in  other  cases,  had 
the  effect  of  denying  it  the  equal  protection  of  the  laws  guar- 
anteed by  the  14th  amendment  of  the  United  States  constitution ; 
also,  that  the  fact  that  no  notice  was  provided  for,  deprived  it 
of  its  property  without  due  process  of  law,  contrary  to  the  same 
amendment. 

The  county  claimed :  That  the  state 's  authority  to  tax  is  un- 
limited except  by  the  United  States  constitution ;  that  the  United 
States  constitution  did  not  forbid  the  classification  of  property 
for  taxation ;  that  the  14th  amendment  did  not  apply ;  that  cor- 
porations were  not  persons  within  the  meaning  of  the  amend- 


*See  Sec.  1204,  Vol.  9,  Cyclopedia  of  Law. 
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ment ;  that  tho  statute  roquiring;  a  statement  of  property  by  the 
railroad  company  was  sufficient  notice;  and,  that  the  provisions 
relative  to  taxation  of  railroads  are  to  be  treated  as  conditions 
upon  the  continued  existence  of  the  corporations. 

Field,  J.  *  *  *  The  fourteenth  aniendnient  of  the  consti- 
tution, in  declarint?  that  no  state  shall  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws,  imposes  a  limita- 
tion upon  the  exercise  of  all  the  powers  of  the  state  which  can 
touch  the  individual  or  his  property,  including:?  among  them  that 
of  taxation.  What  ever  the  state  may  do,  it  can  not  deprive  any 
one  within  its  jurisdiction  of  the  equal  protection  of  the  laws. 
And  by  equal  protection  of  the  laws  is  meant  equal  security 
under  them  to  every  one  on  similar  terms— in  his  life,  his  liberty, 
his  property,  and  in  the  pursuit  of  happiness.  It  not  only  im- 
plies the  right  of  each  to  resort,  on  the  same  terms  with  others, 
to  the  courts  of  the  country  for  the  security  of  his  person  and 
property,  the  prevention  and  redress  of  wrongs  and  the  enforce- 
ments of  contracts,  but  also  his  exemption  from  any  greater 
burdens  or  charges  than  such  as  are  equally  imposed  upon  all 
others  under  like  circumstances. 

Unequal  exactions  in  every  form,  or  under  any  pretense,  are 
absolutely  forbidden;  and,  of  course,  unequal  taxation,  for  it  is 
in  that  form  that  oppressive  burdens  are  usually  laid.  It  is  not 
possible  to  conceive  equal  protection  under  any  system  of  laws 
where  arbitrary  and  unequal  taxation  is  permissible;  where  dif- 
ferent persons  may  be  taxed  on  their  property  of  the  same  kind, 
similarly  situated,  at  different  rates;  where,  for  instance,  one 
may  be  taxed  at  1  per  cent,  on  the  value  of  his  property,  another 
at  2  or  5  per  cent.,  or  where  one  may  be  thus  taxed  according 
to  his  color,  because  he  is  white,  or  black,  or  brown,  or  yellow,  or 
according  to  any  other  rule  than  that  of  a  fixed  rate  propor- 
tionate to  the  value  of  his  property.     *     *     * 

If  we  may  now  look  at  the  scheme  of  taxation  prescribed  by 
the  constitution  of  California  for  the  property  of  railroad  com- 
panies, we  shall  perceive  a  flagrant  departure  from  the  rule  of 
equality  and  uniformity  so  essential  to  equality  in  the  distribu- 
tion of  the  burdens  of  goverament.  Whenever  an  individual 
holds  property  incumbered  with  a  mortgage  he  is  assessed  at  its 


COUNTY  OF  SAN  MATEO  v.  S.  P.  R.  It.  CO.  17 

value,  after  deducting  from  it  the  amount  of  the  mortgage.  If 
a  railroad  company  holds  property  subject  to  a  mortgage,  it  is 
assessed  at  its  full  value,  without  any  deduction  for  the  mort- 
gage; that  is,  as  though  the  property  were  unincumbered.  The 
inequality  and  discriminating  character  of  the  procedure  will  be 
apparent  by  an  illustration  given  by  counsel.  Suppose  a  private 
person  o^\tis  a  fann  which  is  valued  at  $100,000,  and  is  incum- 
bered with  a  mortgage  amounting  to  $80,000;  he  is,  in  that  case, 
assessed  at  $20,000;  if  the  rate  of  taxation  be  2  per  cent.,  he 
would  pay  $400  taxes.  If  a  railroad  corporation  owns  an  ad- 
joining tract  worth  $100,000,  which  is  also  incumbered  by  a 
mortgage  for  $80,000,  it  would  be  assessed  for  $100,000,  and  be 
required  to  pay  $2,000  taxes,  or  five  times  as  much  as  the  private 
person.  There  is  here  a  discrimination  too  palpable  and  gross 
to  be  questioned,  and  such  is  the  nature  of  the  discrimination 
made  against  the  Southern  Pacific  Railroad  Company  in  the  taxa- 
tion of  its  property.  Nothing  can  be  clearer  than  that  the  rule  of 
equality  and  uniformity  is  thus  entirely  disregarded.    *    *    * 

Is  the  defendant,  being  a  corporation,  a  person  within  the 
meaning  of  the  fourteenth  amendment,  so  as  to  be  entitled,  with 
re-spect  to  its  property,  to  the  equal  protection  of  the  laws?  The 
learned  counsel  of  the  plaintiff  and  the  attorney-general  of  the 
state  take  the  negative  of  this  question,  and  assert  with  much 
eame-stness  that  the  amendment  applies,  and  was  intended  to 
apply,  only  to  the  newly-made  citizens  of  the  African  race,  and 
should  be  limited  to  their  protection.     *     *     * 

In  the  Dartmouth  College  ease  it  was  urged  that  the  charter 
of  the  college  was  not  a  contract  contemplated  by  the  constitu- 
tion, because  no  valuable  consideration  passed  to  the  king  as  an 
equivalent  for  the  grant,  and  that  contracts  merely  voluntary 
were  not  Avithin  the  prohibition.  But  Chief  Justice  ^Marshall, 
after  showing  that  the  charter  was  a  contract  upon  a  valuable 
consideration,  said: 

"It  is  more  than  possible  that  the  preser%^ation  of  rights  of 
this  description  was  not  particularly  in  view  of  the  framers  of 
the  constitution  when  the  clause  under  consideration  was  intro- 
duced into  that  instrument.  It  is  probable  that  interferences 
of   more    frequent   recurrence,   to   which   the   temptation   was 
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stronger  and  of  which  the  mischief  was  more  extensive,  con- 
stituted the  great  motive  for  imposing  this  restriction  on  the 
state  legislatures.  But  although  a  particular  and  a  rare  case 
may  not,  in  itself,  he  of  suffieient  magnitude  to  induce  a  rule, 
yet  it  must  be  governed  by  the  rule  when  established,  unless 
some  plain  and  strong  reason  for  excluding  it  can  be  given." 
And  again,  "the  case  being  within  the  words  of  the  rule  must 
be  within  its  operation  likewise,  unless  there  be  something  in  the 
literal  construction  so  obviously  absurd  or  mischievous,  or  re- 
pugnant to  the  general  spirit  of  the  instrument,  as  to  justify 
those  who  expound  the  constitution  in  making  it  an  exception." 
4  Wheat.  644. 

Following  that  authority,  we  can  not  adopt  the  narrow  view 
for  which  counsel  contend,  and  limit  the  application  of  the  pro- 
hibition of  the  fourteenth  amendment  to  legislation  touching 
members  of  the  enfranchised  race.  It  has  a  much  broader  opera- 
tion. It  does  not,  indeed,  place  any  limit  upon  the  subjects,  in 
reference  to  which  the  states  may  legislate.  It  does  not  inter- 
fere with  their  police  power.  Upon  every  matter  upon  which 
previously  to  its  adoption  they  could  act,  they  may  still  act. 
They  can  legislate  now,  as  they  always  could,  to  promote  the 
health,  good  order  and  peace  of  the  community ;  to  develop  their 
resources,  increase  their  industries  and  advance  their  prosperity ; 
but  it  does  require  that  in  all  such  legislation  hostile  and  partial 
discrimination  against  any  class  or  person  shall  be  avoided ;  that 
the  state  shall  impose  no  greater  burdens  upon  anyone  than 
upon  others  of  the  community  under  like  circumstances,  nor  de- 
prive anyone  of  rights  which  others  similarly  situated  are 
allowed  to  enjoy.  It  forbids  the  state  to  lay  its  hands  more 
heavily  upon  one  than  upon  another,  under  like  conditions.  It 
stands  in  the  constitution  as  a  perpetual  shield  against  all  un- 
equal and  partial  legislation  by  the  states,  and  the  injustice 
which  follows  from  it,  whether  directed  against  the  most  humble 
or  the  most  powerful ;  against  the  despised  laborer  from  China, 
or  the  envied  master  of  millions.     *     *     * 

Private  corporations  arc,  it  is  true,  artificial  persons,  J)ut, 
with  the  exception  of  a  sole  corporation,  with  which  we  are  not 
concerned,  they  consist  of  aggregations  of  individuals  united 
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for  some  legitimate  business.  In  this  state  they  are  formed 
under  the  general  laws;  and  the  civil  code  provides  that  they 
"may  be  formed  for  any  purpose  for  which  individuals  may 
lawfully  associate  themselves."  Any  five  or  more  persons  may 
by  voluntary  association  form  themselves  into  a  corporation. 
And,  as  a  matter  of  fact,  nearly  all  enterprises  in  this  state 
requiring  for  their  execution  an  expenditure  of  large  capital 
are  undertaken  by  corporations.  They  engage  in  commerce ;  they 
build  and  sail  ships;  they  cover  our  navigable  streams  with 
steamers ;  they  construct  houses ;  they  bring  the  products  of  earth 
and  sea  to  market;  they  light  our  streets  and  buildings;  they 
open  and  work  mines;  they  carry  water  into  our  cities;  they 
build  railroads,  and  cross  mountains  and  deserts  with  them ;  they 
erect  churche.s,  colleges,  lyceums  and  theatei-s ;  they  set  up  manu- 
factories, and  keep  the  spindle  and  shuttle  in  motion;  they  es- 
tablish banks  for  savings ;  they  insure  against  accidents  on  land 
and  sea;  they  give  policies  on  life;  they  make  money  exchanges 
with  all  parts  of  the  world;  they  publish  new^spapers  and  books, 
and  send  news  by  lightning  across  the  continent  and  under  the 
ocean.  Indeed,  there  is  nothing  which  is  lawful  to  be  done  to 
feed  and  clothe  our  people,  to  beautify  and  adorn  their  dwell- 
ings, to  relieve  the  sick,  to  help  the  needy  and  to  enrich  and  en- 
noble humanity,  which  is  not  to  a  great  extent  done  through  the 
instrumentalities  of  corporations.  There  are  over  500  corpora- 
tions in  this  state;  there  are  30,000  in  the  United  States,  and 
the  aggregate  value  of  their  property  is  several  thousand 
millions.* 

It  would  be  a  most  singular  result  if  a  constitutional  provision, 
intended  for  the  protection  of  every  person  against  partial  and 
discriminating  legislation  by  the  states,  should  cease  to  exert 
such  protection  the  moment  the  person  becomes  a  member  of  a 
corporation.  We  can  not  accept  such  a  coneliLsion.  Ow  the  con- 
trary, we  think  that  it  is  well  established  by  numerous  adjudica- 
tions of  the  supreme  court  of  the  United  States  and  of  the  sev- 
eral states,  that  whe^iever  a  provision  of  the  constitution,  or  of  a 


♦The  number  of  corporations  here  stated  is  much  less  than  the  number 
actually  existing.    There  are  over  5,000  corporations  in  California  alone. 
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law,  guarantees  to  persons  the  enjoyment  of  property,  or  affords 
to  them  means  for  its  protection,  or  prohibits  legislation  injur- 
iously affecting  it,  the  benefits  of  the  provision  extend  to  cor- 
porations, and  that  the  courts  will  always  look  beyond  the  name 
of  the  artificial  being  to  the  individuals  whom  it  represents. 

The  constitution,  in  defining  the  judicial  power  of  the  United 
States,  declares  that  it  shall  extend  to  "controversies  between 
citizens  of  different  states;"  and  in  the  case  referred  to  by  Mr. 
Justice  Washington,  the  question  arose  whether  a  corporation 
composed  of  citizens  of  one  state  could  sue,  in  the  circuit  court 
of  the  United  States,  a  citizen  of  another  state,  and  it  was  held 
that  it  could.  In  deciding  the  question,  the  court,  speaking 
through  Chief  Justice  Marshall,  said: 

' '  However  true  the  fact  may  be  that  the  tribunals  of  the  state 
will  administer  justice  as  impartially  as  those  of  the  nation  to 
parties  of  every  description,  it  is  not  less  true  that  the  constitu- 
tion itself  either  entertains  apprehension  on  this  subject,  or  view^s 
with  such  indulgence  the  possible  fears  and  apprehensions  of 
suitors,  that  it  has  established  national  tribunals  for  the  decision 
of  controversies  between  aliens  and  citizens,  or  between  citizens 
of  different  states.  Aliens  or  citizens  of  different  states  are  not 
less  susceptible  of  these  apprehensions,  nor  can  they  be  sup- 
posed to  be  less  the  objects  of  constitutional  provision  because 
they  were  allowed  to  sue  by  a  corporate  name.  That  name,  in- 
deed, can  not  be  an  alien  or  a  citizen,  but  the  persons  whom  it 
represents  may  be  the  one  or  the  other,  and  the  controversy  is, 
in  fact  and  in  law%  between  those  persons  suing  in,  their  cor- 
porate character,  by  their  corporate  names,  for  a  corporate  right, 
and  the  individual  against  w'hom  the  suit  may  be  instituted. 
Substantially  and  essentially  the  parties  in  such  a  case,  where 
the  members  of  the  corporation  are  aliens  or  citizens  of  a  dif- 
ferent state  from  the  opposite  party,  come  within  the  spirit  and 
terms  of  the  jurisdiction  conferred  by  the  constitution  of  the 
national  tribunals.  Such  has  been  the  universal  understanding 
on  the  subject.  Repeatedly  has  this  court-  decided  causes  be- 
tween a  corporation  and  an  individual  wnthout  feeling  a  doubt 
respecting  its  jurisdiction." 

The  same  point  was  r^rescnted  in  another  form  in  the  case  of 
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Marshall  v.  Baltimore  &  0.  R.  Co.,  16  How.  326.  There  the 
question  was  whether  a  citizen  of  one  state  could  sue  in  the 
circuit  court  of  the  United  States  a  corporation  of  another  state, 
and  a  similar  conclusion  was  reached.  After  referring  to  the 
clause  of  the  constitution  extending  the  judicial  power  of  the 
United  States  to  controversies  between  citizens  of  different  states, 
the  court  proceeded  to  consider  the  objections  urged  to  treating 
a  corporation  as  a  citizen,  so  far  as  it  might  be  necessary  to 
protect  the  corporators. 

"A  corporation,"  observed  Mr,  Justice  Grier,  speaking  for 
the  court,  "it  is  said  is  an  artificial  person,  a  mere  legal  entity, 
invisible  and  intangible.  This  is  no  doubt  metaphysically  true 
in  a  certain  sense.  The  inference,  also,  that  such  an  artificial 
entity  'can  not  be  a  citizen'  is  a  logical  conclusion  from  the 
premises,  which  can  not  be  denied.  But  a  citizen  who  has  made 
a  contract  and  has  a  controversy  wdth  a  corporation  may  also 
say,  with  equal  truth,  that  he  did  not  deal  with  a  mere  metaphys- 
ical abstraction,  but  with  natural  persons ;  that  his  writ  has  not 
been  served  on  an  imaginary  entity,  but  on  men  and  citizens, 
and  that  his  contract  was  made  with  them  as  the  legal  represen- 
tatives of  numerous  unknown  associates,  or  secret  and  dormant 
partners. 

"The  necessities  and  conveniences  of  trade  and  business  re- 
quire that  such  numerous  associates  and  stockholders  should  act 
by  representation,  and  have  the  faculty  of  contracting,  .suing 
and  being  sued  in  a  fictitious  or  collective  name.  But  these  im- 
portant faculties,  conferred  on  them  by  state  legislation,  for 
their  own  convenience,  can  not  be  wielded  to  deprive  others  of 
acknowledged  rights.  It  is  not  reasonable  that  those  who  deal 
with  such  persons  should  be  deprived  of  a  valuable  privilege 
by  a  syllogism,  or  rather  sophism,  which  deals  subtly  with  words 
and  names,  without  regard  to  the  things  or  persons  they  are 
used  to  represent." 

The  fifth  amendment  to  the  constitution  declares  that — 

"No  person  shall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime,  unless  on  a  presentment  or  indictment  of  a 
grand  jury,  except  in  cases  arising  in  the  land  or  naval  forces, 
or  in  the  militia,  when  in  actual  service  in  time  of  war  or  public 
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danger;  nor  shall  any  person  be  subject  for  the  same  offense 
to  be  put  twice  in  jeopardy  of  life  or  limb;  nor  shall  be  com- 
pelled in  any  criminal  case  to  be  a  witness  against  himself,  nor 
be  deprived  of  life,  liberty  or  property  without  due  process  of 
law ;  nor  shall  private  property  be  taken  for  public  use  without 
just  compensation." 

From  the  nature  of  the  prohibitions  in  this  amendment  it 
would  seem,  with  the  exception  of  the  last  one,  as  though  they 
could  apply  only  to  natural  persons.  No  others  can  be  wit- 
nesses; no  othei's  can  be  twice  put  in  jeopardy  of  life  or  limb, 
or  be  compelled  to  be  witnesses  against  themselves;  and,  there- 
fore, it  might  be  said  with  much  force,  that  the  word  "person" 
there  used  in  connection  with  the  prohibition  against  the  depriva- 
tion of  life,  liberty  and  property  without  due  process  of  law, 
is  in  like  manner  limited  to  a  natural  person.  But  such  has  not 
been  the  construction  of  the  courts.  A  similar  provision  is  found 
in  nearly  all  of  the  state  constitutions;  and  everywhere,  at  all 
times  and  in  all  courts,  it  has  been  held,  either  by  tacit  assent 
or  express  adjudication,  to  extend,  so  far  as  their  property  is 
concerned,  to  corporations.  And  this  has  been  because  the  prop- 
erty of  a  corporation  is  in  fact  the  .property  of  the  corporators. 
To  deprive  the  corporation  of  its  property,  or  to  burden  it,  is  in 
fact  to  deprive  the  corporators  of  their  property  or  to  lessen  its 
value.  Their  interest,  undivided  though  it  be,  and  constituting 
only  a  right  during  the  continuance  of  the  corporation  to  par- 
ticipate in  its  dividends,  and  on  its  dissolution  to  receive  a 
proportionate  share  of  its  assets,  has  an  appreciable  value,  and 
is  property  in  a  commercial  sense,  and  whatever  affects  the 
property  of  the  corporation  necessarily  affects  the  commercial 
value  of  their  interests.  If,  for  example,  to  take  the  illustra- 
tion given  by  counsel,  a  corporation  created  for  banking  pur- 
poses acquires  land,  notes,  stocks,  bonds  and  money,  no  stock- 
holder can  claim  that  he  owns  any  particular  item  of  this  prop- 
erty, but  he  owns  an  interest  in  the  whole  of  it,  which  the  courts 
will  protect  against  unlawful  seizure  or  appropriation  by  others, 
and  on  the  dissolution  of  the  company  he  wnll  receive  a  propor- 
tionate share  of  its  assets.  Now,  if  a  statute  of  the  state  takes 
the  entire  property,  who  suffers  loss  by  the  legislation?    Whose 
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property  is  taken?  Certainly,  the  corporation  is  deprived  of 
its  property;  but  at  the  same  time,  in  every  just  sense  of  the 
constitutional  guaranty,  corporators  are  also  deprived  of  their 
property. 

The  prohibition  against  the  deprivation  of  life  and  liberty  in 
the  same  clause  of  the  fifth  amendment  does  not  apply  to  cor- 
porations, because,  as  stated  by  counsel,  the  lives  and  liberties 
of  the  individual  corporators  are  not  the  life  and  liberty  of 
the  corporation. 

Nor  do  all  the  privileges  and  immunities  of  citizenship  attach 
to  corporations.  These  bodies  have  never  been  considered  citi- 
zens for  any  other  purpose  than  the  protection  of  the  property 
rights  of  the  corporator.  The  status  of  citizenship,  entitling  the 
citizen  to  certain  privileges  and  immunities  in  the  several  states, 
does  not  belong  to  corporations.  The  special  privileges  which 
citizens  acquire  by  becoming  incorporated  in  one  state  can  not, 
therefore,  be  exercised  in  another  state  without  the  latter 's  con- 
sent, as  was  held  in  Paul  v.  Virginia,  8  Wall.  168,  although  such 
consent  will  generally  be  presumed  in  the  absence  of  positive 
prohibition. 

Decisions  of  state  courts,  in  harmony  with  the  views  we  have 
expressed,  exist  in  great  numbers.  But  it  is  unnecessary  to  cite 
them.  It  is  sufficient  to  add  that  in  all  text  writers,  in  all  codes, 
and  in  all  revised  statutes,  it  is  laid  down  that  the  term  ''person" 
includes,  or  may  include,  corporations;  which  amounts  to  what 
we  have  already  said,  that  whenever  it  is  necessary  for  the  pro- 
tection of  contract  or  property  rights,  the  courts  will  look 
through  the  ideal  entity  and  name  of  the  corporation  to  the  per- 
sons who  compose  it,  and  protect  them,  though  the  process  be 
in  its  name.  All  the  guaranties  and  safeguards  of  the  constitu- 
tion for  the  protection  of  the  property  possessed  hy  individuals 
may,  therefore,  be  invoked  for  the  protection  of  the  property  of 
corporations.  And  as  no  discriminating  and  partial  legislation, 
imposing  unequal  burdens  upon  the  pj'operfy  of  individuals, 
would  be  valid  under  the  fourteenth  amendment,  so  no  legis- 
lation imposi7ig  such  unequal  burdens  upon  the  property  of 
corporations  can  be  maintained.  The  taxation,  therefore,  of  the 
property  of  the  defendant  upon  an  assessment  of  its  value,  with- 
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out  a  deduction  of  the  mortgage  thereon,  is  to  that  extent 
invalid.     *     *     * 

We  are  satisfied  that  the  assessment  upon  which  they  were 
levied  is  invalid  and  void,  and  judgment  must  be  accordingly 
entered  on  the  demurrer  for  the  defendant,  and,  by  stipulation 
of  parties,  the  judgment  must  be  made  final. 

Sawyer,  C.  J.,  concurring.  The  facts  of  this  case  are  fully 
stated  by  Mr.  Justice  Field,  and  need  not  be  repeated  here.  The 
questions  presented  are  of  the  gravest  character,  and  of  the  ut- 
most importance  to  the  people  of  California,  While  I  concur, 
generally,  in  the  conclusions  and  in  the  line  of  argimient  adopted 
by  my  associate,  I  shall  also  state  as  briefly  as  I  reasonably  can, 
considering  the  gravity  of  the  questions  discussed,  my  conclusions 
upon  the  points  involved. 

1.  In  my  judgment,  the  word  '' person"  in  the  clause  of  the 
fourteenth  amendment  to  the  national  constitution,  "No  state 
shall  *  *  *  deprive  any  person  of  life,  liberty  or  property  with- 
out due  process  of  law,  nor  deny  to  any  person  the  equal  protec- 
tion of  the  law,"  includes  a  private  corporation.  It  must,  at 
least,  through  the  corporation,  include  the  natural  persons  who 
compose  the  corporation,  and  who  are  the  beneficial  owners  of 
all  the  property,  the  technical  and  legal  title  to  which  is  in  the 
corporation  in  trust  for  the  corporators.  The  fact  that  the  cor- 
porators are  united  into  an  ideal  legal  entity,  called  a  corpora- 
tion, does  not  prevent  them  from  having  a  right  of  property 
in  the  assets  of  the  corporation  which  is  entitled  to  the  protec- 
tion of  this  clause  of  the  constitution.  Nor  does  the  interven- 
tion of  this  artificial  being  between  the  real  beneficial  owners  and 
the  state,  for  the  simple  purpose  of  convenient  management  of 
the  business,  enable  the  state,  by  acting  directly  upon  the  legal 
entity,  to  deprive  the  real  parties  beneficially  interested,  of  the 
protection  of  these  important  provisions.  In  the  language  of 
Mr.  Pomeroy,  one  of  the  coimsel,  which  I  adopt:  ""Wliatever 
be  the  legal  nature  of  a  corporation  as  an  artificial,  metaphys- 
ical being,  separate  and  distinct  from  the  individual  members, 
and  whatever  distinctions  the  common  law  makes  in  carrying  out 
the  technical  legal  conception  between  property  of  the  corpora- 
tion and  that  of  the  individual  members,  still,  in  applying  the 
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fundamental  guaranties  of  the  constitution,  and  in  thus  protect- 
ing the  rights  of  property,  these  metaphysical  and  technical  no- 
tions must  give  way  to  the  reality.  The  truth  can  not  be 
evaded  that,  for  the  purpose  of  protecting  rights,  the  property 
of  all  business  and  trading  corporations  is  the  property  of  the 
individual  corporators.  A  state  act  depriving  a  business  corpora- 
tion of  its  property  without  due  process  of  law  does,  in  fact, 
deprive  the  individual  corporators  of  their  property.  In  this 
sense,  and  within  the  scope  of  these  grand  safeguards  of  private 
rights,  there  is  no  real  distinction  between  artificial  persons,  or 
corporations,  and  natural  persons."     *     *     * 


2.     As  a  Collection  of  Persons. 

THE   PEOPLE,   ETC..   RESPONDENT,  v.    THE    NORTH 
RIVER  SUGAR  REFINING  COMPANY,  APPELLANT. 

121  N.  Y.  582;  18  Am.  St.  Rep.  843.    1890. 

Appeal  from  judgment  of  the  general  term  of  the  supreme 
court  in  the  first  judicial  department,  entered  upon  an  order 
made  November  7,  1889,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by  the  trial  court, 
and  affirmed  an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  by  the  attorney-general  to  have  the 
defendant  "dissolved,  its  charter  vacated  and  its  corporate 
existence  annulled."  This  complaint  alleged,  and  it  was  found 
that  defendant  is  a  corporation  organized  under  the  general 
manufacturing  act ;  that  it,  together  with  other  corporations  and 
firms,  in  violation  of  law  and  in  abuse  of  its  powers,  became  a 
party  to  and  carried  out  an  agreement  which  among  other  things 
provided  in  substance  as  follows : 

The  undersigned,  namely,  Havemeyers  &  Elder  [and  fourteen 
other  sugar  refining  partnerships  and  corporations  named,  in- 
cluding the  North  River  Sugar  Refining  Co.],  for  the  purpose 
of  forming  the  hoard,  hereinafter  provided  for,  and  the  other 
purposes  hereinafter  set  forth,  enter  into  the  following  agree- 
ment :    Name,  the  board  shall  be  designated  the  Sugar  Refineries 


26  DEFINITION  AND  GENERAL  IDEA. 

Company.  Objects:  To  promote  economy  of  administration, 
reduce  the  cost  of  refining,  and  keep  the  price  of  sugar  as  low 
as  is  consistent  with  reasonable  profit.  To  give  each  refining 
company  benefit  of  all  appliances  and  processes  known  or  used 
by  the  others,  useful  to  improve  quality,  and  diminish  cost  of 
sugar.  To  protect  against  unlawful  combinations  of  labor.  To 
prevent  the  lowering  of  the  standard  of  refined  sugars,  and 
generally  to  promote  the  interests  of  the  parties  hereto  in  all 
lawful  and  suitable  ways.  Board:  All  parties  hereto  not  cor- 
porations, to  become  such  before  deed  goes  into  effect ;  all  shares 
of  stock  of  each  corporation  to  be  transferred  to  a  hoard,  con- 
sisting of  eleven  persons,  any  member  to  be  removable  by  two- 
thirds  of  the  entire  board  for  incapacity  or  refusal  to  serve, 
vacancies  in  term  to  be  filled  by  vote  of  board,  at  end  of  terms 
by  election  of  certificate  holders,  at  an  annual  meeting  in  New 
York  City.  Board  to  make  by-laws  for  themselves,  act  by  proxy 
if  they  choose,  majority  to  be  a  quorum,  and  majority  of  quorum 
to  control,  except  in  appropriating  money,  a  majority  of  all, 
required ;  members  of  board  to  be  members  of  boards  of  directors 
of  the  several  companies;  shares  in  such  companies  to  be  trans- 
ferred to  them  in  order  to  qualify  them,  if  necessary;  members 
of  board  to  be  divided  into  three  classes,  first  to  serve  seven 
years  (each  being  named),  second,  five  years  (each  named),  and 
third,  three  years  (naming  them).  Officers:  Board  to  appoint 
a  president,  vice-president  and  treasurer  from  the  members  of 
the  board,  and  a  secretary  (not  necessarily  a  member  of  the 
board),  and  such  other  officers  as  necessary,  fixing  their  duties. 
Plans:  The  several  parties  hereto  to  maintain  their  separate 
organizations,  and  carry  on  and  conduct  their  own  business.  Cap- 
ital stock  of  each  corporation  to  be  transferred  to  the  board,  and 
certificates  not  exceeding  $50,000,000  (500,000  .shares  of  $100 
each)  to  be  issued  by  the  board  to  each  refinery  in  proportion  to 
the  value  of  its  plant  as  fixed  by  appraisers  to  be  selected,  and 
each  stockholder  in  each  refinery  to  have  such  proportion  of  the 
certificates  issued  to  each  refinery  as  his  stock  bore  to  the  stock  of 
that  refinery,  except  15  per  cent,  of  the  shares  allotted  to  each 
refinery  to  be  left  with  the  board  to  be  disposed  of  for  the  pur- 
chase of  other  refineries  or  increasing  the  refining  capacity  of 
the  parties  hereto. 

The  certificate  provided  that  the  holder  was  entitled  to 

shares  in  the  sugar  refineries  company,  subject  to  the  provisions 
of  the  deed,  transferable  on  the  books  of  the  board  upon  sur- 
render, subject  to  right  to  increase  the  total  stock,  or  change  this 
deed,  and  the  assignee,  by  accepting  the  certificate  to  be  held 
to  agree  to  the  terms  of  the  deed,  or  changes  made  therein.    The 
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title  to  the  stock  of  the  corporations  to  be  in  the  members  of  the 
board  as  trustees,  strictly  as  joint  tenants  and  having  all  the 
rights  and  powers  incident  to  stockholders  in  the  several  corpora- 
tions, subject  to  the  provisions  of  this  deed.  Profits  of  each 
corporation  to  he  paid  to  the  board,  and  dividends  distributed 
by  the  board  to  certificate  holders.  Changes  in  the  deed  to  be 
made  by  a  majority  of  certificate  holders.  Other  refineries  to  be 
added  upon  terms  provided  by  the  board.  Custody  of  the  deed 
to  be  in  the  president  of  the  board,  with  sole  and  independent 
control,  and  not  to  be  shown  to  any  corporation,  firm  or  person 
whatsoever  except  by  express  direction  of  the  board. 

The  stockholders  of  the  North  River  Sugar  Refining  Company 
in  April,  1887,  at  a  meeting  when  all  the  trustees  were  present, 
appointed  a  committee  to  make  arrangements  to  consolidate  the 
sugar  refineries  of  New  York,  and  directed  the  president  ana 
secretary  to  sign  such  contract  as  the  committee  should  make  for 
that  purpose.  The  secretary,  on  behalf  of  the  company,  in  Sep- 
tember signed  the  foregoing  deed  to  go  into  effect  in  October. 
In  November,  at  a  stockholders'  meeting,  the  powers  of  the  com- 
mittee and  the  president  and  secretary  were  revoked,  but  it  was 
recited  that  one  John  Searles,  Jr.,  had  offered  to  purchase  all  of 
the  stock  for  $325,000,  and  it  was  unanimously  resolved  that  a 
committee  be  appointed  to  deliver  it  to  him,  the  proceeds  to  be 
divided  in  proportion  to  the  ownership  of  shares  by  the  stock' 
holders.  Accordingly,  the  members  individually,  transferred 
their  shares,  indorsed  in  blank,  to  Searles,  who  was  a  member 
and  the  secretary  and  treasurer  of  the  board  created  by  the  deed 
above  set  forth ;  the  stock  was  by  Searles  transferred  to  the  board, 
and  it  issued  certificates  to  the  shareholders  to  the  amount  of 
$700,000,  less  15  per  cent.,  as  provided  by  the  deed;  new  directors 
were  chosen  by  the  board,  Searles  became  president,  and  shortly 
aftenv^ard  the  works  of  the  North  River  Sugar  Refineries  Com- 
pany were  closed,  and  never  run  thereafter,  though  it  was  allotted 
its  share  of  dividends  for  its  certificate  holders. 

Finch,  J.  The  judgment  sought  against  the  defendant  is  one 
of  corporate  death.  The  state,  which  created,  asks  us  to  destroy ; 
and  the  penalty  invoked  represents  the  extreme  rigor  of  the  law. 
Its  infliction  must  rest  upon  grave  cause,  and  be  warranted 
by  material  misconduct.  The  life  of  a  corporation  is  indeed  less 
than  that  of  the  humblest  citizen,  and  yet  it  envelopes  great 
accumulations  of  property,  moves  and  carries  in  large  volume 
the  businass  and  enterprise  of  the  people,  and  may  not  be  de- 
stroyed without  clear  and  abundant  reason.  That  would  be  true, 
even  if  the  legislature  should  debate  the  destruction  of  the  oor- 
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porate  life  by  a  repeal  of  the  corporate  charter;  but  is  beyond 
dispute  where  the  state  summons  the  offender  before  its  judicial 
tribunals,  and  submits  its  complaint  to  their  judgment  and  re- 
view. By  that  process  it  assumes  the  burden  of  establishing  the 
charges  which  it  has  made,  and  must  show  us  warrant  in  the 
facts  for  the  relief  which  it  seeks.     *     *     * 

Two  questions,  therefore,  open  before  us,  first,  has  the  defend- 
ant corporation  exceeded  or  abused  its  powers;  and  second,  does 
that  excess  or  abuse  threaten  or  harm  the  public  welfare. 

The  first  question  requires  us  to  ascertain  what  the  defendant 
corporation  has  done  in  violation  of  its  duty,  or  omitted  to  do  in 
performance  of  its  duty.  We  find  disclosed  by  the  proof  that  it 
has  become  an  integral  part  and  constituent  element  of  a  com- 
bination which  possesses  over  it  an  absolute  control,  which  has 
absorbed  most  of  its  corporate  functions,  and  dictates  the  extent 
and  manner  and  terms  of  its  entire  business  activity.  Into  that 
combination,  which  drew  into  its  control  sixteen  other  corpora- 
tions engaged  in  the  refining  of  sugar,  the  defendant  has  gone, 
in  some  manner  and  by  some  process,  for,  as  an  unquestionable 
truth,  we  find  it  there.  All  its  stock  has  been  transferred  to  the 
central  association  of  eleven  individuals  denominated  a  "Board;" 
in  exchange  it  has  taken  and  distributed  to  its  own  stockholders 
certificates  of  the  board  carrying  a  proportionate  interest  in 
what  it  describes  as  its  capital  stock;  the  new  directors  of  the 
defendant  corporation  have  been  chosen  by  the  board,  made 
eligible  by  its  gift  of  single  shares,  and  liable  to  removal  under 
the  terms  of  their  appointment  at  any  moment  of  independent 
action.  It  has  lost  the  power  to  make  a  dividend,  and  is  com- 
pelled to  pay  over  its  net  earnings  to  the  master  whose  servant 
it  has  become.  Under  the  orders  of  that  master  it  has  ceased 
to  refine  sugar,  and,  by  so  much,  has  lessened  the  supply  upon 
the  market.  It  can  not  stir  unless  the  master  approves,  and 
yet  is  entitled  to  receive  from  the  earnings  of  the  other  refineries, 
massed  as  profits  in  the  treasury  of  the  board,  its  proportionate 
share  for  division  among  its  own  stockholders  holding  the  sub- 
stituted certificates.  In  return  for  this  advantage  it  has  become 
liable  to  be  mortgaged,  not  for  its  own  corporate  benefit  alone, 
but  to  supply  with  funds  the  controlling  board  when  reaching 
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out  for  other  and  coveted  refineries.  No  one  can  look  these  facts 
fairly  in  the  face  without  being  compelled  to  say  that  the  de- 
fendant is  in  the  combination  and  in  to  stay.  Indeed,  so  much 
is  with  great  frankness  admitted  on  the  part  of  the  appellant. 
Its  counsel  concedes  that  the  stock  was  transferred  ' '  to  the  board 
mentioned  in  the  agreement  and  on  the  terms  and  for  the  pur- 
poses mentioned  in  the  agrement;  and  that  this  action  effect- 
ually lodged  the  control  of  the  defendant  company,  so  far  as 
such  control  can  be  secured  by  the  voting  power,  in  that  board. ' ' 

But  that  truth  does  not  alone  solve  the  problem  presented.  We 
are  yet  to  ascertain  whether  the  corporation  became  the  subor- 
dinate and  servant  of  the  board  by  its  own  voluntary  action, 
or  the  will  and  power  of  others  than  itself;  by  force  of  a  con- 
tract to  which  it  was  in  reality  a  party,  or  as  the  simple  conse- 
quence of  a  change  of  owners ;  by  its  fault  or  its  misfortune ;  by 
a  sale  or  by  a  trust.  For,  if  it  has  done  nothing,  if  what  has 
happened,  and  all  that  has  happened,  is  ascertained  to  be  that 
the  stockholders  of  the  defendant,  one  or  many,  sold  absolutely 
to  the  eleven  men  who  constituted  the  board  their  entire  stock, 
and  the  latter,  by  force  of  their  proprietorship  and  as  owners, 
have  merely  chosen  directors,  in  their  ovm  interest,  and  are  only 
managing  their  property  in  their  own  way  as  any  absolute  o-wners 
may ;  if  that  is  the  truth,  and  the  entire  and  exact  truth,  it  is  dif- 
ficult to  see  wherein  the  corporation  has  sinned,  or  what  it  has 
done  beyond  merely  omitting  for  a  time  to  carry  on  its  business. 
That  is  the  theory  upon  which  the  appellant  stands,  and  which 
it  submits  to  our  examination. 

On  the  other  hand  it  is  contended  that  there  never  was  a  sale, 
but  a  trust  constiuted  by  mutual  agreement;  that  they  who 
agreed  were  the  whole  body  of  stockholders  in  each  corporation 
necessarily  representing  and  binding  the  corporation  itself ;  that 
they  transferred  their  shares  to  the  board  upon  the  trusts  de- 
clared in  the  deed ;  that  the  certificates  isued  by  the  board  were 
the  formal  declaration  of  the  trust;  that  the  corporate  stock- 
holders parted  with  the  legal  title  of  their  stock  to  the  chosen 
trustees  with  the  power  to  vote  upon  it,  but  retained,  neverthe- 
less, its  beneficial  ownership  through  the  operation  of  the  cer- 
tificates; and  so  the  corporations  entered  into  a  partnership  with 
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each  other,  vesting  the  partnership  power  in  the  board  of  control. 

I  have  brought  these  two  theorias  face  to  face,  where  they 
may  confront  each  other,  because,  when  a  choice  is  made  between 
them,  we  have  gone  a  long  distance  towards  the  end  of  the 
controversy.     *     *     * 

The  combination,  therefore,  framed  by  the  deed  Was  a  trust; 
and,  if  created  by  the  corporations,  or  in  any  respect  the  conse- 
quence or  product  of  their  action,  some  inevitable  results  would 
be  certain  to  follow.  But  here  we  encounter  the  stronghold  of 
the  appellant's  argument  which  is,  that  if  the  corporations  are 
in  some  manner  in  the  combination,  they  are  there  solely  as  the 
result  of  a  contract  other  than  their  own;  are  there  without  cor- 
porate action  on  their  part;  and  so  are  sufferers  and  not  sinners. 
The  reasoning  leading  to  that  result  is  so  severely  technical  as 
to  have  suggested  a  justification  almost  reminding  one  of  an 
apology.  We  are  called  upon  to  sever  the  corporation,  the 
abstract  legal  entity,  from  the  living  and  acting  corporators ;  as  it 
were,  to  separate  in  our  thought  the  soul  from  the  body,  and 
admitting  the  sins  of  the  latter  to  adjudge  that  the  former  re- 
mains pure.  Let  us  first  recall  the  facts  in  the  order  of  their 
occurrence.     *     *     * 

And  yet  it  is  argued  that  the  corporation,  the  legal  entity,  has 
done  nothing;  that  Searles  was  guilty,  hut  the  corporate  rohe 
that  enveloped  him  was  innoce^it,  and  so  he  must  he  left  to  wear 
it  undisturbed;  that  while  all  that  was  human  and  coidd  act 
had  sinned,  yet  the  impalpahle  entity  had  not  actvd  at  all  and 
must  go  free.  I  helieve  that  the  history  of  what  occurred,  as 
I  have  already  described  it,  furnishes  a  sufficient  answer,  assum- 
ing that  stockholders  and  trustees  acting  together  can  do  a  cor- 
porate act  at  all.  There  was  corporate  action  in  making  the  com- 
bination agreement  which  bound  the  defendant.  The  revoca- 
tion of  an  executed  authority  left  the  contract  standing.  The 
corporation  thus  helped  to  make  the  trust  and  became  an  element 
of  it.  If  there  was  anything  imperfect  in  its  action,  the  new 
stockholder  and  his  associates  waived  the  imperfection  by  acting 
upon  the  agreement  of  the  corporation,  and  so  confirming  it  in 
all  particidars. 

But  the  assumption  underlying  the  view  I  have  expressed  is 
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itself  contested,  and  a  proposition  asserted  which  denies  the  pos- 
sibility of  any  corporate  action,  except  by  the  trustees  or  direc- 
tors acting  formally  as  such ;  a  proposition  which,  if  sound,  dom- 
inates the  whole  field  of  controversy,  and,  establishing  that  there 
has  been  no  corporate  action  at  all,  effectually  shuts  out  every 
question  of  illegality  or  public  injury.  I  can  not  admit  that 
proposition.  I  think  there  may  be  actual  corporate  conduct 
which  is  not  formal  corporate  action ;  and  where  that  conduct  is 
directed  or  produced  by  the  whole  body,  both  of  officers  and 
stockholders,  by  every  living  instrumentality  which  can  possess 
and  wield  the  corporate  franchise,  that  conduct  is  of  a  corporate 
character,  and  if  illegal  and  injurious  may  deserve  and  receive 
the  penalty  of  dissolution. 

There  always  is,  and  there  always  must  be,  corporate  conduct 
without  formal  corporate  action  where  the  thing  challenged  is 
an  omission  to  act  at  all.  A  corporation  organized  in  the  public 
interest,  with  a  view  to  the  public  welfare,  and  in  the  expecta- 
tion of  benefit  to  the  community,  which  is  the  motive  of  the 
state's  grant,  may  accept  the  franchise  and  hold  it  in  sullen 
silence,  doing  nothing,  resolving  nothing,  furnishing  no  formal 
corporate  action  upoti  which  the  state  can  put  its  finger  and 
say,  this  the  corporation  has  done  by  the  agency  through  which 
it  is  authorized  to  act.  That  is  corporate  conduct  which  the 
state  may  question  and  punish  witliout  searching  for  a  formal 
corporate  act.  The  directors  of  a  corporation,  its  authorized 
and  active  agency,  may  see  the  stockholders  perverting  its  nor- 
mal purposes  by  handing  it  over,  bound  and  helpless,  to  an 
irresponsible  and  foreign  authority,  and  omit  all  action  which 
they  ought  to  take,  offer  no  resistance,  make  no  protest,  but 
silently  acquiesce  as  directors  in  the  wrong  which,  as  stock- 
holders, they  have  themselves  helped  to  commit.  That  again  is 
corporate  conduct,  though  there  be  an  utter  absence  of  direc- 
tors' resolutions. 

Is  it  asked  what  they  could  have  done  to  prevent  the  or- 
ganization of  the  trust,  how  they  were  negligent  and  unfaith- 
ful as  corporate  officers  by  their  omission  to  act;  what  good  a 
mere  protest  or  objection  would  have  accomplished;  what  effec- 
tive form  their  resistance  could  have  assumed?     The  answer 
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is  that  they  eoiild  have  refused  to  recognize  the  illegal  trust 
transfer  of  the  stock;  they  could  have  declined  to  register 
the  new  ownership  upon  their  stock  books;  they  could  have  said, 
and  acted  upon  their  words,  that  the  original  stockholder  re- 
mained not  only  the  beneficial,  but  the  legal  owners  of  the  stock ; 
and,  if  the  board  of  trustees  appealed  to  the  law,  the  resisting 
directors  could  challenge  the  legality  of  the  transfer  as  molded 
by  the  combination  agreement,  and  might  have  defeated  the  trust 
and  shattered  it  at  the  outset  of  its  career.  So  much  they  could 
have  done  as  corporate  officers ;  so  much  it  was  their  duty  to  have 
done  as  representatives  of  the  corporation,  and  when  beyond 
that  corporate  neglect  they  recognized  the  validity  of  the  stock 
transfers  in  trust,  put  the  new  and  unlawful  ownership  upon 
their  books,  and  accepted  its  votes  in  the  choice  of  new  directors, 
who  were  to  throttle  the  independence  of  the  corporation  and 
chain  it  to  the  will  of  the  trust,  I  think  we  must  shut  our  eyes 
in  willful  blindnass  if  we  fail  to  see  both  corporate  neglect  and 
corporate  action. 

It  is  true,  as  we  are  reminded,  that  the  statute  confers  upon 
trustees  and  directors  general  authority  to  manage  the  stock, 
property  and  concerns  of  manufacturing  corporations;  and 
equally  true  that,  as  a  general  rule  and  as  between  the  com- 
panies and  those  with  Avhom  they  deal,  the  corporate  action  must 
be  manifested  through  and  by  the  directors;  but  other  statutes 
indicate  with  ecpial  plainness  that  there  are  corporate  acts  which 
the  trustees  can  not  perform,  and  which  atfect  and  bind  the 
corporation  only  upon  the  condition  that  they  proceed  from  the 
stockholders,  or  from  them  and  the  trustees  acting  together. 
In  increasing  or  diminishing  the  capital  stock,  the  corporate 
act  is  wholly  that  of  the  coi-porators,  and  in  consolidating  two 
or  more  companies  into  one,  there  must  be  the  joint  action  of 
both  trustees  and  stockholders.  The  trust  of  the  refineries,  in 
substance  and  effect,  approached  very  near  to  these  two  cor- 
porate acts,  so  far  as  the  resultant  consequences  affected  the 
corporators  acting.  The  trust  stipulations  practically  doubled 
their  corporate  stock  through  the  agency  of  the  certificates  is- 
sued, and  the  combination  in  its  result  is  largely  the  equivalent 
of  a  substantial  consolidation.     If  these  things  had  been  done 
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lawfully,  they  would  have  been  accomplished  by  the  united  action 
of  trustees  and  corporators,  and  beyond  any  question  would  have 
been  corporate  acts.  Having  been  done  unlawfully,  but  by  the 
same  united  agency  aiming  at  similar  results,  they  must  still 
constitute  corporate  conduct,  unless  the  bare  fact  of  their  ille- 
gality takes  away  their  corporate  character.  To  say  that  would 
disarm  the  state  in  every  case  of  misuse  or  abuse  of  chartered 
powers. 

The  abstract  idea  of  a  corporation,  the  legal  entity,  the  im- 
palpable and  intangible  creation  of  human  thought  is  itself 
a  fiction,  and  has  been  appropriately  described  as  a  figure  of 
speech.  It  serves  very  well  to  designate  in  our  minds  the  col- 
lective action  and  agency  of  many  individuals  as  permitted  by 
the  law;  and  the  substantial  inquiry  always  is  what  in  a  given 
case  has  been  that  collective  action  and  agency.  As  between 
the  corporation  and  those  with  whom  it  deals  the  manner  of  its 
exercise  usually  is  material,  but  as  between  it  and  the  state,  the 
substantial  inquiry  is  only  what  that  collective  action  and  agency 
has  done,  what  it  has,  in  fact,  accomplished,  what  is  seen  to  be 
its  effective  work,  what  has  been  its  conduct.  It  ought  not  to 
be  otherwise.  The  state  gave  the  franchise,  the  charter,  not  to 
the  impalpable,  intangihle  and  almost  nebulous  fiction  of  our 
thought,  hut  to  the  corporator's,  the  individuals,  the  acting  arid 
living  men  to  he  used  hy  them,  to  redound  to  their  benefit,  to 
strengthen  their  hands  and  add  energy  to  their  capital.  If  it  is 
t^ken  away,  it  is  taken  from  them  as  individ\ials  and  corporators, 
and  the  legal  fiction  disappears.  The  benefit  is  theirs,  the  pun- 
ishment is  theirs,  and  both  must  attend  and  depend  upon  their 
conduct;  and  when  they  all  act  collectively,  as  an  aggregate 
body,  without  the  least  exception,  arid  so  acting,  reach  results 
and  accomplish  purposes  clearly  corporate  in  their  character, 
and  affecting  the  vitality,  the  independence,  the  utility  of  the 
corporation  itself,  we  can  not  hesitate  to  conclude  that  there  has 
been  corporate  conduct  ivhich  the  state  may  review,  and  not  he 
defeated  by  the  assumed  innocence  of  a  convenient  fiction. 
As  was  said  in  People,  ex  rel.,  v.  K.  &  M.  T.  R.  Co.  (23  Wend. 
193),  "though  the  proceeding  by  information  be  against  the 
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corporate  body,  it  is  the  acts  or  omissions  of  the  individual  cor- 
porators that  are  the  subject  of  the  judgment  of  the  court." 

It  remains  to  determine  whether  the  conduct  of  the  defendant 
in  participating  in  the  creation  of  the  trust,  and  becoming  an 
element  of  it  was  illegal  and  tended  to  the  public  injury  and 
we  may  consider  the  two  questions  together  and  without  formal 
separation. 

It  is  quite  clear  that  the  effect  of  the  defendant's  action  was 
to  divest  itself  of  the  essential  and  vital  elements  of  its  franchise 
by  placing  tit  em  in  trust;  to  accept  from  the  state  the  gift  of 
corporate  life  only  to  disregard  the  conditions  upon  which  it 
was  given ;  to  receive  its  powers  and  privileges  merely  to  put 
them  in  pawn ;  and  to  give  away  to  an  irresponsible  board  its 
entire  independence  and  self-control.  When  it  had  passed  into 
the  hands  of  the  trust,  only  a  shell  of  a  corporation  was  left 
standing,  as  a  seeming  obedience  to  the  law,  but  with  its  internal 
structure  destroyed  or  removed.  Its  stockholders,  retaining  their 
beneficial  interest,  have  separated  from  it  in  their  voting  power, 
and  so  parted  with  the  control  which  the  charter  gave  them  and 
the  state  required  them  to  exercise.  It  has  a  board  of  directors 
nominally  and  formally  in  office,  but  qualified  by  shares  which 
they  do  not  own,  and  owing  their  official  life  to  the  board  which 
can  end  their  power  at  any  moment  of  disobedience.  It  can 
make  no  dividends  whatever  may  be  its  net  earnings,  and  must 
encumber  its  property  at  the  command  of  its  master,  and  for 
purposes  wholly  foreign  to  its  own  corporate  interests  and  duties. 
At  the  command  of  that  master  it  has  ceased  to  refine  sugar, 
and  without  any  douht  for  the  purpose  of  so  far  lessening  the 
market  supply  as  to  prevent  what  is  termed  '' over-production." 
In  all  these  respects  it  has  wasted  and  perverted  the  privileges 
conferred  by  the  charter,  abused  its  powers,  and  proved  unfaith- 
ful to  its  duties.  But  graver  still  is  the  illegal  action  substituted 
for  the  conduct  which  the  state  had  a  right  to  expect  and  require. 
It  has  helped  to  create  an  anomalous  trust  which  is,  in  substance 
and  effect,  a  partnership  of  twenty  separate  corporations. 

The  state  permits  in  many  ways  an  aggregation  of  capital, 
but  mindful  of  the  possible  dangers  to  the  people  overbalancing 
the  benefits,  keeps  upon  it  a  restraining  hand,  and  maintains  over 
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it  a  prudent  supervision,  where  such  aggregation  depends  upon 
its  permission  and  grows  out  of  its  corporate  grants.  It  is  a 
violation  of  law  for  corporations  to  enter  into  a  partnership. 
N.  Y.  &  S.  C.  Co.  V.  F.  Bank,  7  Wend.  412 ;  Clearwater  v.  Mere- 
dith, 1  Wall.  29 ;  Whittenton  Mills  v.  Upton,  10  Gray  596.  The 
case  last  cited  fumish&s  the  reasons  with  precision  and  at  length. 
It  shows  the  utter  inconsistency  of  a  double  allegiance  by  those 
who  act  for  the  corporation  to  two  different  principals,  and 
demonstrates  that  the  vital  characteristics  of  the  corporation  are 
of  necessity  drowned  in  the  paramount  authority  of  the  partner- 
ship. That  the  combination  of  the  refineries  partakes  of  the 
nature  of  a  partnership  is  not  denied.  Indeed,  in  one  of  the 
papeis  added  to  the  appellant's  brief,  it  is  not  only  admitted,  but 
asserted  and  defended.  That  paper  shows  quite  clearly  that  by 
force  of  the  arrangement  there  was  a  community  of  interest  in 
the  fund  created  by  the  corporate  earnings  before  division,  and 
that  each  member  of  the  trust  shared  in  the  profit  and  loss  of  all. 
It  is  said,  however,  that  a  consolidation  of  manufacturing  cor- 
porations is  permitted  by  the  law,  and  that  the  trust,  or  com- 
bination, or  partnership,  however  it  may  be  described,  amounts 
only  to  a  practical  consolidation,  which  public  policy  does  not 
forbid,  because  the  statute  permits  it.  Laws  of  1867,  ch.  960; 
Laws  of  1884,  eh.  367.  The  refineries  did  not  avail  themselves 
of  that  statute.  They  chose  to  disregard  it,  and  to  reach  its 
practical  results  without  subjection  to  the  prudential  restraints 
with  which  the  state  accompanied  its  permission. 

If  there  had  been  a  consolidation  under  the  statute,  one  single 
corporation  would  have  taken  the  place  of  the  others  dissolved. 
They  would  have  disappeared  utterly,  and  not,  as  under  the 
trust,  remained  in  apparent  existence  to  threaten  and  menace 
other  organizations  and  occupy  the  ground  which  otherwise 
would  be  left  free.  Under  the  statute  the  resultant  combina- 
tion would  itself  be  a  corporation  deriving  its  existence  from  the 
state,  owing  duties  and  obligations  to  the  state,  and  subject  to 
the  control  and  supervision  of  the  state,  and  not,  as  here,  an 
unincorporated  board,  a  colossal  and  gigantic  partnership,  having 
no  corporate  functions  and  owing  no  corporate  allegiance.  Un- 
der the  statute  the  consolidated  company  taking  the  place  of  the 
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separate  coi'porations  could  have  as  capital  stock  only  an 
ainonnt  equal  to  the  fair  aggregate  value  of  the  rights  and 
franchises  of  the  companies  absorbed;  and  not  as  here  a  capital 
stock  double  that  value  at  the  outset  and  capable  of  an  elastic 
and  irresponsible  increase.  The  difl'crenee  is  very  groat  and 
serves  further  to  indicate  the  inherent  illegality  of  the  trust 
combination. 

And  here,  I  think,  we  gain  a  definite  view  of  the  injurious 
tendencies  developed  by  its  organization  and  operation,  and  of 
the  public  interests  which  are  menaced  by  its  action.  As  cor- 
porate grants  are  always  as.sumed  to  have  been  made  for  the 
public  benefit,  any  conduct  which  destroys  their  normal  func- 
tiouL,  and  maims  and  cripples  their  separate  activity,  and  takes 
away  their  free  and  independent  action,  must  so  far  disappoint 
the  purpose  of  their  creation  as  to  atfeet  unfavorably  the  public 
interest;  and  that  to  a  much  greater  extent  when  beyond  their 
own  several  aggregations  of  capital  they  compact  them  all  into 
one  combination  w^hich  stands  outside  of  the  ward  of  the  state, 
which  dominates  the  range  of  an  entire  industry,  and  puts  upon 
the  market  a  capital  stock  proudly  defiant  of  actual  values,  and 
capable  of  an  unlimited  expansion.  It  is  not  a  sufficient  an- 
swer to  say  that  similar  results  may  be  lawfully  accomplished; 
that  an  individual  having  the  necessary  wealth  might  have 
bought  all  these  refineries,  manned  them  with  his  own  chosen 
agents,  and  managed  them  as  a  group  at  his  sovereign  will ;  for 
it  is  one  thing  for  the  state  to  respect  the  rights  of  ownership 
and  protect  them  out  of  regard  to  the  business  freedom  of  the 
citizen,  and  quite  another  thing  to  add  to  that  possibility  a 
further  extension  of  those  consequences  by  creating  artificial  per- 
sons to  aid  in  producing  such  aggregations. 

The  individuals  are  few  who  hold  in  possession  such  enor- 
mous wealth,  and  fewer  still  who  peril  it  all  in  a  manufacturing 
enterprise;  hut  if  corporations  can  comhine,  and  mass  their 
forces  in  a  solid  t7'ust  or  partnership,  with  little  added  risk  to 
the  capital  already  embarked,  without  limit  to  the  magnitude 
of  the  aggregation,  a  tempting  and  easy  road,  is  opened  to  enor- 
mous comhinations,  vastly  exceeding  in  number  and  in  strength 
and  in  their  power  over  industry  any  possibilities  of  individual 
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ownership;  arid  the  stale  hy  the  creation  of  the  artificial  persons 
constituting  the  elements  of  the  combination,  and  failing  to  limit 
and  restrain  their  powers,  becomes  itself  the  responsible  creator, 
the  voluntary  cause  of  an  aggregation  of  capital  which  it  simply 
endures  in  the  individual  as  the  product  of  his  free  agency. 
What  it  may  bear  is  one  thing,  what  it  should  cause  and  create 
is  quite  another. 

And  so  we  have  reached  our  conclusion,  and  it  appears  to 
us  to  have  been  established,  that  the  defendant  corporation  has 
violated  its  charter  and  failed  in  the  performance  of  its  corpor- 
ate duties,  and  that  in  respects  so  material  and  important  as  to 
justify  a  judgment  of  dissolution,  flaving  reached  that  result, 
it  becomes  needless  to  advance  into  the  wider  discussion  over 
monopolies  and  competition  and  restraint  of  trade  and  the  prob- 
lems of  political  economy.  Our  duty  is  to  leave  them  until  some 
proper  emergency  compels  their  consideration.  Without  either 
approval  or  disapproval  of  the  views  expressed  upon  that  branch 
of  the  case  by  the  courts  below,  we  are  enabled  to  decide  that 
in  this  sta.te  there  can  be  no  partnerehips  of  separate  and  inde- 
pendent corporations,  whether  directly,  or  indirectly  through  the 
medium  of  a  trust;  no  substantial  consolidations  which  avoid 
and  disregard  the  statutory  permissions  and  restraints,  but  that 
manufacturing  corporations  must  be  and  remain  several  as  they 
were  created,  or  one  under  the  statute. 

The  judgment  appealed  from  should  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


3.     As  a  Franchise,  for  Taxation  and  Control. 

SPRING  VALLEY  WATER  WORKS  v.  SCHOTTLER 

ET  AL. 

62  Cal.  69.     1882. 

[Appeal  by  plaintiff  from  judgment  of  the  superior  court 
of  the  city  and  county  of  San  Francisco,  denying  a  writ  of 
review,  and  confirming  the  action  of  the  board  of  equalization 
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of  that  city  and  coimty,  in  raising  the  assessment  of  the  franchise 
of  the  water-works  company  from  $5,000  to  $5,000,000.  Facts 
appear  in  opinion.] 

Thornton,  J.  *  *  *  Blaekstone  says,  in  relation  to  franchises : 
"Franchises  and  liberty  are  used  as  synonymous  terms,  and  their 
definition  is  a  royal  privilege,  or  branch  of  the  king's  preroga- 
tive, subsisting  in  the  hands  of  a  subject.  Being,  therefore,  de- 
rived from  the  crown,  they  must  arise  from  the  king's  grant,  or 
in  some  cases  may  be  held  by  prescription,  which,  as  has  been 
frequently  said,  presuppo.ses  a  grant.  The  kinds  of  them  are 
various  and  almost  infinite,"  and  adds  "that  they  may  be  vested 
in  either  natural  persons  or  bodies  politic,  in  one  man  or  in 
many."  And  again  on  this  subject  he  says:  "To  be  a  county 
palatine  is  a  franchise,  vested  in  a  number  of  persons.  It  is 
likewise  a  franchise  for  a  number  of  persons  to  be  incorporated, 
and  subsist  as  a  body  politic,  with  a  power  to  maintain  perpetual 
succession,  and  do  other  corporate  acts;  each  individual  mem- 
ber of  such  corporation  is  also  said  to  have  a  franchise  or  free- 
dom."    (2  Bl.  Com.  37.) 

Kent  defines  franchises  as  "privileges  conferred  by  grant 
from  government,  and  vested  in  individuals."  (3  Kent's  Com. 
458.)  He  also  says:  "Corporations  or  bodies  politic  are  the 
most  usual  franchises  known  in  our  law."     (Id.  459.) 

In  Pierce  v.  Emery,  32  N.  II.  507,  Perley,  C.  J.,  speaking  for 
the  court  remarks :  "A  corporation  is  itself  a  franchise  belong- 
ing to  the  members  of  the  corporation ;  and  a  corporation,  being 
itself  a  franchise,  may  hold  other  franchises  as  rights  and  fran- 
chises of  the  corporation."  And  further:  "A  corporation, 
being  itself  a  franchise,  consists  and  is  made  up  of  its  rights 
and  f ranchise.s. " 

In  City  of  Bridgeport  v.  N.  Y.  &  N.  H.  R.  Co.,  36  Conn.  266, 
Butler,  J.,  speaking  for  the  court,  uses  this  language  in  regard 
to  a  railroad  corporation:  "The  term  'franchise'  has  several 
significations,  and  there  is  some  confusion  in  its  use.  The  better 
opinion  deduced  from  the  authorities  seems  to  be  that  it  con- 
sists of  the  entire  privileges  embraced  in  and  constituting  the 
grant."  (See  title  "Franchise"  in  Abbott's  Law  Diet,  and 
cases  there  cited.) 
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It  is  true  that  the  privileges  so  granted  by  the  government 
do  not  pertain  to  the  citizens  of  the  state  by  common  right. 
But  what  is  the  "common  right"  here  referred  to?  It  is  not  a 
right  which  pertains  to  the  citizens  by  the  common  law,  the 
investiture  of  which  is  not  to  be  looked  for  in  any  special  law, 
whether  established  by  a  constitution  or  an  act  of  the  legislature  ? 
Coke  says:  " De  commun  droit— oi  common  right— this  is  by 
the  common  law,  because  the  common  law  is  the  best  and  most 
common  birthright  that  the  subject  hath  for  the  safeguard  and 
defense  not  only  of  his  goods,  lands  and  revenues,  but  of  his 
wife  and  children.  *  *  *  This  common  law  of  England  is  some- 
times called  right,  sometimes  common  right,  and  sometimes  com- 
munis justitia."  (Coke's  Inst.  142a.)  The  definition  of  fran- 
chises as  special  privileges  conferred  by  goveniment  upon  in- 
dividuals, and  which  do  not  Welong  to  the  citizens  of  the  coun- 
try generally  of  common  right,  had  its  origin  in  Bank  of  Augusta 
V.  Earle,  13  Pet.  575.  A  very  learned  and  accurate  writer, 
Mr.  Emory  "Washburn,  in  his  work  on  Real  Property  (2d  vol. 
267),  adopts  this  definition,  and  cites  as  authority  the  case 
above  referred  to  from  13  Peters.  The  same  definition  is  quoted 
by  Angell  &  Ames,  in  their  work  on  Corporations,  from  the 
case  referred  to.     (See  Ang.  &  Ames  on  Corp.,  §  4.) 

In  the  case  in  13  Peters  it  was  contended  that  under  the  laws 
and  constitution  of  Alabama  the  right  of  banking  was  a  fran- 
chise. The  court  refused  to  so  hold,  on  the  ground  that  the 
right  of  banking,  at  common  law,  belonged  to  every  citizen. 
(See,  also,  Curtis  v.  Leavitt,  15  N.  Y.  170,  opinion  of  Shanklin, 
J.)  The  discussion  on  the  point  in  the  opinion  shows  clearly 
that  ' '  common  right ' '  is  used  with  the  signification  of  ' '  common 
law." 

We  are  of  opinion  that  the  common  right  refers  to  the  right 
of  citizens,  generally  at  common  law.  Such  rights  of  citizens, 
though  frequently  spoken  of  as  franchises,  are  not  the  franchises 
here  meant;  and  it  may  be  conceded  that  where  such  rights  are 
granted  to  corporations,  they  are  not  franchises.  But  inde- 
pendent of  the  right  to  exist  as  a  corporation,  and  to  exercise 
powers  in  its  corporate  capacity,  there  are  privileges  granted  to 
the  water-works,  which  do  not,  by  the  common  law,  belong  to 
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citizens  eronerally;  such  as  the  right  to  lay  dowTi  pipes  in  the 
streets,  ways  and  alleys  of  a  city,  and  to  collect  rates  for  water 
furnished,  which  was  held  to  be  a  franchise  in  San  Francisco 
V.  Spring  Valley  Water- Works,  48  Cal.  493,  and  in  San  Jose 
Gas  Co.  V.  January,  57  Cal.  616.  Conceding  for  the  argument 
that  the  constitution,  by  section  19  of  article  xi,  grants  this 
right  to  every  person,  it  does  not  follow  that  it  is  not  a  franchise. 
They  are  vested  by  a  grant  of  the  sovereign  power,  and  not  by 
the  common  law;  and  the  generality  of  the  grant  does  not  de- 
prive them  of  the  character  of  franchises. 

The  right  to  collect  rates  for  use  of  water  supplied  to  the 
city  and  county  of  San  Francisco,  or  the  inhabitants  thereof, 
which  the  appellant  has  possessed  at  least  ever  since  the  act  of 
1858  went  into  effect,  is  expressly  declared  to  be  a  franchise 
by  the  constitution  of  the  state  in  the  second  section  of  article 
xiv,  thereof.  As  has  been  said  above,  the  very  existence  of  a 
corporation  as  such  is  a  franchise,  and  it  exercises  its  franchise 
in  every  act  which  it  performs  as  a  corporation.  In  the  Bank 
of  Augusta  V.  Earle,  above  cited,  the  supreme  court  of  the 
United  States,  speaking  through  Taney,  C.  J.,  in  relation  to  the 
making  of  contracts  by  corporations,  which,  by  common  right, 
individuals  could  make,  said:  "In  making  such  contracts,  a 
corporation,  no  doubt,  exercises  its  corporate  franchise.  But 
it  must  do  this  whenever  it  acts  as  a  corporation,  for  its  exist- 
ence is  a  franchise. ' ' 

A  corporation,  whose  existence  is  a  franchise,  may  possess 
powers  and  privileges,  which,  in  themselves,  are  not  franchises 
(such  as  the  right  to  bank,  discussed  in  Bank  of  Augusta  v. 
Earle,  above  cited,  or  the  right  to  buy  and  sell  property,  real 
and  personal),  but  it  usually  owns,  along  ^nth  such  privileges, 
some  that  are  f ranehi.«es ;  but  whether  the  powers  be  entirely 
of  the  kind  which  are  franchises  or  not,  its  existence  and  right 
to  employ  its  corporate  powers  is  a  franchise.  This  we  think 
abundantly  established  by  the  cases  above  cited. 

We  have  no  doubt  that  it  was  the  intention  of  those  who 
framed  and  ratified  the  constitution  to  place  such  franchises  in 
the  category  of  property  to  he  taxed.  The  word  "franchises," 
as  used  in  the  first  section  of  article  13,  is  used  generally  with- 
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out  any  qualifying  words,  and  is  intended  to  embrace  all  fran- 
chises of  the  character  above  referred  to,  whether  vested  in 
individuals  or  bodies  politic.  A  franchise  conferred  on  an  in- 
dividual to  lay  down  pipes  in  the  streets  of  a  city  and  to  collect 
rates  for  water  furnished  a  city  or  its  inhabitants  is  to  be  taxed 
in  the  same  way  as  when  vested  in  corporations.  The  law  in 
this  respect  is  the  same  in  regard  to  all  persons,  whether  natural 
or  artificial. 

It  is  contended  that  the  clause,  ''and  all  other  matters  and 
things  real,  personal  and  mixed,  capable  of  private  ownership," 
in  section  1  of  article  13,  qualifies  the  word  "franchises"  which 
precedes  it.  We  do  not  think  so.  The  structure  of  the  sen- 
tence forbids  any  such  construction.  What  is  said  before  the 
employment  of  these  words  is  complete  of  itself,  and  needs  noth- 
ing to  show  what  was  signified.  The  words  used  show  clearly 
that  they  were  intended  to  add  something  to  what  preceded  them, 
to  refer  to  kinds  of  property  not  previously  mentioned,  not  to 
qualify  anything.  They  were  doubtless  inserted  out  of  abundant 
caution  to  show  that  all  kinds  of  property,  whether  specifically 
enumerated  or  not,  were  intended  to  be  included  in  the  property 
to  be  taxed,  though  not  embraced  in  the  specific  classes  previously 
mentioned.  They  constitute  a  declaration  that  in  enumerating 
the  property  to  be  taxed  it  was  not  intended  to  confine  the 
enumeration  to  ' '  moneys,  credits,  bonds,  stocks,  dues,  franchises, ' ' 
but  to  include  all  other  kinds  of  property,  and  that  by  no  con- 
struction of  the  word  property,  as  used  in  the  section,  were 
any  kinds  of  property  to  be  left  out. 

But  it  is  immaterial  whether  these  words  qualified  "fran- 
cises"  or  not,  for  the  reason  that  the  franchises  so  referred  to 
are  capable  of  private  ownership.  To  hold  that  a  private  cor- 
poration does  not  own  its  franchise  right,  power  and  privileges 
would  be  both  novel  and  untenable.  Admitting  that  under  the 
law  of  the  state  there  may  be  legislation  which  might  impair 
their  value,  it  does  not  follow  that  it  is  not  owned  as  property, 
with  all  the  rights  which  attach  thereto.  All  these  rights  exist 
until  the  legislative  authority  has  acted  so  as  to  impair  them 
or  take  them  away;  and  until  such  legislation  is  enacted  the 
rights   of   property   remain    unimpaired.     There   has    been   no 
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legislation  yet  of  tlio  character  as  regards  the  appellant  that 
has  been  called  to  our  attention,  or  that  we  have  been  able  to 
discover. 

This  frauelii.se  of  a  corporation  is  sometimes  classed  as  real 
estate— of  that  kind  styled  incorporeal  hereditaments.  (En- 
tield  Toll  Bridge  Co.  v.  Hartford  and  New  Haven  R.  Co.,  17 
Conn.  40;  s.  c,  17  Conn.  462;  Price  v.  Price's  Heirs,  6  Dana 
107;  1  Blackstone's  Conn.,  20-22,  37,  38.)  In  the  ease  cited 
from  17  Conn.  40,  this  was  said  of  a  bridge  corporation.  The 
shares  of  stock  of  the  water-works  are  by  statute  made  per- 
sonal estate.  (See  act  of  1853.)  But  whether  real  or  per- 
sonal estate,  they  are  property.  Such  franchises,  as  long  as 
they  exist,  are  protected  as  property  by  the  guarantee  universal 
in  the  states  of  the  Union,  which  forbids  their  being  taken 
except  for  public  purposes  and  on  compensation  being  made. 
(1  Cooley's  Con.  Lim.,  4th  ed.,  655,  and  cases  cited  in  note  4.) 
During  their  existence  they  are  as  fully  protected  by  law  as  any 
other  species  of  property.  On  this  subject  see  Wilmington  R. 
Co.  V.  Reid,  13  Wall.  268;  3  Kent's  Com.  458;  Hamilton  County 
V.  Massachusetts,  6  Wall.  633 ;  People  v.  Selfridge,  52  Cal.  331 ; 
T.  &  T.  R.  Co.  v.  Campbell,  44  Cal.  89 ;  0.  R.  Co.  v.  0.  B.  &  F. 
V.  R.  Co.,  45  Cal.  365.  (See  cases  just  above  cited  from  17 
Connecticut,  and  Norwich  Gas-light  Co.  v.  Norwich  City  Gas 
Co.,  25  Conn.  36.) 

The  franchise  of  a  corporation  is  and  can  be  well  defined  to 
be  the  right  of  the  corporation  to  exist  and  exercise  the  powers 
and  privileges  vested  in  it  by  its  charter.  (Burr,  on  Tax.,  §  83.) 
The  franchise  is  the  faculty  of  the  corporation.  As  said  by 
Redfield  in  his  work  on  railways:  "The  faculty  of  a  corpora- 
tion is  its  organic  life;  its  corporate  existence  by  which  it  is 
enabled  to  carry  on  business;  that  which  it  derives  from  its 
charter  of  incorporation  its  corporate  franchise."  (2  Redf. 
on  Railways,  3d  ed.,  452.)  In  this  state,  the  charter  is  the 
statute  or  statutes  granting  and  defining  the  powers  of  the  cor- 
poration, under  which  it  is  constituted  and  exi.sts,  together  with 
the  instruments  required  to  be  executed  by  the  provisions  of  such 
statute  or  statutes.  These  are  sometimes  called  the  constating 
instruments.      (Field   on   Corp.,  §   34,  p.   3.)      Such  franchises 
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are  legal  estates,  not  mere  naked  powers,  and  are  powers  coupled 
with  an  interest,  which  vest  in  the  corporation  by  virtue  of  its 
charter  or  constating  instruments.  (Society  for  Savings  v. 
Coite,  6  Wall.  606;  Provident  Institution  v,  Massachusetts,  6 
Wall.  622 ;  Hamilton  Co.  v.  MassaehiLsetts,  6  Wall.  638 ;  Porter 
V.  R.  R.  I.  &  St.  L.  R.  Co.,  76  111.  561.)  That  the  state  has  full 
power  to  tax  them,  see  same  cases,  and  State  R.  R.  Tax  Cases, 
92  U.  S.  603.  In  the  case  from  76  Illinois,  above  cited,  it  is  said : 
"It  is  clear  upon  authority  that  the  franchise  of  a  corporation 
is  property,  and  as  such  it  may  be  a  proper  object  of  taxation." 
(P.  573.)  In  Veazie  Bank  v.  Fenno,  8  Wall.  547,  Chase,  C.  J., 
used  this  language:  "Franchises  are  property,  often  very  val- 
uable and  productive  property,  and  seem  to  be  as  properly  ob- 
jects of  taxation  as  any  other  property."  Daniel,  J.,  deliver- 
ing the  opinion  of  the  court  in  West  River  Bridge  Co.  v.  Dix  et 
al.,  6  How.  529,  said:  "We  are  aware  of  nothing  peculiar  to  a 
franchise  which  can  class  it  higher,  or  render  it  more  sacred  than 
other  property,  A  franchise  is  property,  and  nothing  more." 
(See  also  Wilmington  R.  Co.  v.  Reid,  13  Wall.  264,  and  Monroe 
Savings  Bank  v.  The  City  of  Rochester,  37  N.  Y.  367.)  In  this 
last  case  Fullerton,  J.,  delivering  the  opinion  of  the  court,  said, 
in  regard  to  a  statute  declaring  the  privileges  and  franchises 
granted  by  the  legislature  to  savings  banks  or  institutions  for 
savings,  personal  property,  and  liable  to  taxation  as  such:  "In 
declaring  the  privileges  and  franchises  of  a  bank  to  be  personal 
property,  the  legislature  has  adopted  no  novel  principle  of  taxa- 
tion. The  powers  and  privileges  which  constitute  the  franchise 
of  a  corporation  are  in  a  just  sense  property,  and  quite  distinct 
and  separate  from  the  property,  which,  by  the  use  of  such  fran- 
chise, the  corporation  may  acquire.  They  are  so  regarded  hy 
the  law,  and  so  regarded  hy  common  acceptation." 

That  such  franchises  can  be  taxed  according  to  the  valuation 
arrived  at  through  an  assassment  is  recognized  in  the  case  of  the 
Freight  Tax,  15  Wall.  282,  and  in  the  case  of  the  State  Tax  on 
Railway  Gross  Receipts,  15  Wall.  296.  In  the  ease  of  the  State 
Railroad  Tax  Cases,  above  cited  from  92  U.  S.  Reports,  a  tax 
on  the  assessed  value  of  franchise  and  capital  stock  by  the  state 
of  Illinois  was  sustained,  approving  the  decision  to  that  effect  in 
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Porter  v.  R.  R.  I.  &  St.  L.  R.  R.  Co.,  above  cited  from  76  Illinois. 
(See  also  Gordon  v.  Appeal  Tax  Court,  3  IIow.  (U.  S.)  133,  and 
Judge  Redfield's  comment  on  this  ca.se  in  2  Redf.  on  Railways, 
453.)  As  to  the  extent  of  the  power  of  the  state  to  tax,  see 
Providence  Bank  v.  Billings,  4  Pet.  562,  and  Hamilton  Co.  v. 
Massachusetts,  6  Wall.  639.  In  the  case  in  4  Peters,  IMarshall, 
C.  J.,  said:  "All  powers  *  *  *  over  which  the  sovereign  power 
of  a  state  extends  are  subjects  of  taxation.  The  sovereignty 
of  a  state  extends  to  everything  which  exists  by  its  authority, 
or  is  introduced  by  its  permission."  (4  Pet.  563.)  The  same 
doctrine  was  declared  in  Osborne  v.  Bank  of  the  United  States, 
9  Wheat.  738.  From  the  foregoing  cases,  it  w^ould  seem  that 
there  can  be  no  doubt  of  the  power  of  a  state  to  tax  the  fran- 
chise at  its  assessed  value.  There  may  be  more  difficulty  in 
arriving  at  its  value  than  that  of  a  parcel  of  land  or  personal 
chattels,  but  still  its  value  may  be  estimated.  When  it  is  con- 
demned for  public  use,  the  compensation  to  be  paid  can  be  fixed. 
As  is  justly  said  in  Porter  v.  R.  R.  I.  &  St.  L.  R.  R.  Co.,  76  111. 
578 :  "We  have  never  kno\vTi  it  to  be  asserted  that  the  value  of 
a  franchise  is  so  indefinite  and  uncertain  that  it  can  not  be  made 
the  measure  of  a  recovery  when  it  is  wrongfully  invaded;  or 
that  when  it  is  taken  and  condemned  for  public  use,  it  can  not 
be  ascertained  what  compensation  shall  be  made  to  its  owner. 
It  is  recognized  in  those  respects  as  being  capable  of  a  definite 
valuation.  *  *  *  If  its  value  may  be  ascertained  for  those  pur- 
poses, it  may  as  readily  be  ascertained  for  the  purposes  of  tax- 
ation."  As  to  value  of  franchises,  and  that  they  possess  a 
value  beyond  that  belonging  to  the  tangible  property  of  the 
corporation,  see  cases  just  above  cited.  (Commonwealth  v. 
Hamilton  Mfg.  Co.,  12  Allen  298,  and  Commonwealth  v.  Cary 
Improvement  Co.,  98  Mass.  23.) 

In  this  state,  the  constitution  having  declared  that  franchises 
are  property,  and  that  all  property  in  the  .state  not  exempt  from 
taxation  shall  be  assessed  in  proportion  to  its  value,  to  be  ascer- 
tained as  provided  by  law  (Const.,  art.  xiii,  §1),  it  would  seem 
to  follow  that  the  tax  must  be  according  to  the  valuation  made 
by  the  officer  appointed  for  that  purpose.  If  the  state  can  im- 
pose a  tax  on  the  franchise  of  a  corporation  in  the  nature  of 
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an  excise  or  duty,  it  does  not  exclude  the  taxation  by  a  valua- 
tion made  by  an  assessor. 

That  such  a  franchise  as  that  held  by  the  appellant  was  tax- 
able in  this  state,  we  think  has  been  held  by  this  court  in  two 
cases:  Burke  v.  Badlam,  57  Cal.  594;  and  San  Jose  Gas  Com- 
pany V.  January,  57  Cal.  614,  *  *  * 

When  the  matters  in  controversy  in  Burke  v.  Badlam  origi- 
nated, the  legislature  had  acted  in  regard  to  the  assessments  of 
property,  and  enacted  as  follows: 

"Shares  of  stock  in  corporations  possess  no  intrinsic  value 
over  and  above  the  actual  value  of  the  property  of  the  corpora- 
tion which  they  stand  for  and  represent,  and  the  assessment  and 
taxation  of  such  shares  and  also  of  the  corporate  property  would 
be  double  taxation.  Therefore  all  property  belonging  to  cor- 
porations shall  be  assessed  and  taxed,  but  no  assesvsment  shall 
be  made  of  shares  of  stock;  nor  shall  any  holder  thereof  be 
taxed  therefor."  (Pol.  Code,  §  3608.)  It  may  be  remarked 
here  that  the  constitutional  validity  of  this  section  was  affirmed 
in  Burke  v.  Badlam.  (See  57  Cal.  602.)  *  *  *  "The  terms 
'value'  and  'full  cash  value'  mean  the  amount  at  which  the 
property  would  be  taken  in  payment  of  a  just  debt  due  from  a 
solvent  debtor;"  and  "the  term  'personal  property'  includes 
everything  which  is  the  subject  of  ownership  not  included  with- 
in the  meaning  of  the  term  real  estate. ' ' 

[Each  person  (including  corporations)  also  must  furnish 
a  statement  of  all  property  (including  franchises)  to  the  asses- 
sor, who  is  to  enter  the  franchise  and  its  value  separate  from  the 
other  property ;  the  assessor  is  to  turn  this  statement  over  to  the 
board  of  supervisors,  who  is  to  equalize  all  assessments.]   *  *  * 

It  appears  from  the  record  in  this  case  that  the  board  of 
supervisors,  in  the  exercise  of  its  power  of  equalization,  assessed 
the  franchise  of  the  water-works  by  taking  the  aggregate  of  the 
market  value  of  the  shares  of  stock  in  the  company  on  the  7th 
of  March,  1881,  and  deducting  therefrom  the  value  of  the  real 
and  personal  property  of  the  company,  and  held  the  difference 
to  be  the  value  of  the  franchise.  The  market  value  of  the  shares 
was  shown  to  the  board  by  the  testimony  of  witnesses.  Such 
a  mode  of  arriving  at  the  value  of  the  franchise  appears  to  have 
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been  adopted  by  the  assessor  in  San  Jose  Gas  Co.  v.  January,  57 
Cal.  614,  and  this  mode  was  held  to  be  within  the  powers  vested 
in  the  asso,ssor.  It  was  also  impliedly  approved  as  a  correct 
mode  in  Burke  v.  Badlara,  above  cited.  (See  Commonwealth  v. 
Hamilton  Mfg.  Co.,  12  Allen  306.)  *  *  * 

There  is  a  further  point  which  we  think  it  proper  to  notice. 
It  is  contended  that  good-will  enters  into  and  forms  an  element 
in  the  value  of  the  shares  of  stock.  No  case  has  been  produced 
to  us,  nor  have  we  been  able  to  find  any  holding  or  even  intimat- 
ing that  this  is  so.  "We  find  no  such  element  of  value  in  the 
least  hinted  at,  by  any  one  who  has  written  on  the  subject,  nor 
has  any  such  been  called  to  our  attention.  "We  can  not  recognize 
any  such  element  as  giving  value  to  shares  in  a  trading  cor- 
poration. It  would  be  strange  to  predicate  good-wall  as  per- 
taining to  or  extending  to  an  abstraction,  to  an  "artificial  being, 
invisible,  intangible,  and  existing  only  in  contemplation  of  law." 

Our  co7iclusion  is  that  the  hoard  of  supervisors,  in  its  capacity 
of  a  hoard  of  equalization,  had  jurisdiction  of  the  person  and 
suhjcct-mattcr  in  the  matters  involved  in  this  cause,  and'  the 
judgment  of  the  court  below  is  affirmed. 

Ross,  Myrick,  McKinstry,  McKee  and  Shaepstein,  JJ., 
concurred. 

Morrison,  C.  J.,  took  no  part  in  this  decision. 


KING  V.  PASSMORE. 

3  T.  E.  216.    1789. 

BuLLER,  J.  And  I  do  not  know  how  to  reason  on  this  point 
better  than  in  the  manner  urged  by  one  of  the  relator's  counsel, 
who  considered  the  grant  of  incorporation  to  be  a  compact  be- 
tween the  crown  and  a  certain  number  of  subjects,  the  latter 
of  whom  undertake,  in  consideration  of  the  privileges  which  are 
bestowed,  to  exert  themselves  for  the  good  government  of  the 
place.  Now,  if  those  persons  have  so  far  violated  their  trust  by 
negligence  or  misconduct  that  they  are  no  longer  capable  of 
governing  the  place,  there  is  an  end  of  the  compact.     The  ground 
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of  the  charter  was  the  government  of  the  place,  and  when  that 
can  not  be  carried  on,  I  see  no  reason  why  the  crown  can  not 
grant  another  charter  to  a  different  set  of  persons. 


Tests  of  Corporate  Existence,  Etc.* 

FIETSAM  V.  HAY  ET  AL. 
122  III.  293,  3  Am.  St.  R.  492.     1887. 

Appeal  from  the  circuit  court  of  St.  Clair  county. 

Mr.  Justice  Mulkey,  delivered  the  opinion  of  the  court : 

The  People's  Bank  of  Belleville,  incorporated  under  a  spe- 
cial act  of  legislature,  approved  and  in  force  IMarch  27,  1869, 
having  become  insolvent  on  the  17th  of  April,  1878,  made  a 
general  assignment  of  all  its  property  and  eft'ects  for  the  benefit 
of  creditors.  The  .assignee  presented  a  petition  to  the  county 
court  of  St.  Clair  county,  at  its  ]\Iareh  term,  1887,  for  leave  to 
sell  "all  the  rights,  privileges,  powers  and  immunities  which 
were  granted  by  the  said  act  incorporating  said  bank."  The 
judge  of  the  county  court  being  interested  in  the  result  of  the 
proceeding,  the  venue  was  changed  to  the  circuit  court  of  St. 
Clair  county,  where,  upon  due  consideration  of  the  petition,  that 
court  entered  an  order  dismissing  the  same.  The  present  appeal 
is  from  the  order  of  dismissal. 

The  correctness  of  the  decision  of  the  circuit  court  depends 
entirely  upon  whether  the  title  of  the  franchise  created  and 
conferred  by  the  bank  charter  passed  as  an  asset  of  the  bank, 
to  the  assignee,  under  the  assignment.  That  its  language  is 
sufficiently  comprehensive,  and  adequate  to  pass  the  franchise 
to  the  assignee,  if,  as  matter  of  law,  the  bank  could  transfer  it 
at  all,  we  have  no  doubt.  This  is  not  questioned.  The  question, 
therefore,  is  whether  a  corporate  franchise,  in  the  absence  of 
statutory  authority,  is  in  law  capable  of  being  assigned  or  trans- 
ferred. Differently  put,  the  question,  as  formulated  iy  the  par- 
ties themselves,  is,  ''did  the  franchise  of  the  said  hank  pass  with 


*See  Sees.  1205,  1206,  Vol.  9,  Cyclopedia  of  Law. 
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the  deed  of  assigtmicnt  to  the  assignee  as  a  salable  asset  of  the 
said  bank?" 

The  word  "franchise"  is  often  used  in  the  sense  of  privileges 
p:encrally,  but  in  its  more  appropriate  and  legal  sense  the  term 
is  confined  to  such  rights  and  privileges  as  are  conferred  upon 
corporate  bodies  by  legislative  grant.  It  is  in  the  latter  sense, 
alone,  the  word  is  now  to  be  considered. 

The  franchise  proposed  to  be  sold  is  a  corporate  franchise, 
and  the  artificial  body  or  political  entity  to  which  it  pertains 
is  what  is  known  to  the  law  as  an  aggregate  corporation.  Such 
a  coi-poration  has  been  well  defined  to  be  "an  artificial  being 
created  by  law,  and  composed  of  individuals  who  subsist  as  a 
body  politic  under  a  special  denomination,  with  the  capacity 
of  perpetual  succession,  and  of  acting,  within  the  scope  of  its 
charter,  as  a  natural  person."  Now,  a  franchise  is  nothing 
more  than  the  right  or  privilege  of  being  a  corporation,  and  of 
doing  such  things,  and  such  things  only,  as  are  authorized  by  the 
corporation's  charter.  This  right  of  a  body  of  men  to  be  and 
act  as  an  artificial  person,  without,  as  a  general  rule,  incurring 
individual  responsibility,  is  declared  by  Blackstone  to  be  "a 
royal  privilege,  or  branch  of  the  king's  prerogative,  subsisting 
in  the  hands  of  a  subject."  (2  Blackstone,  37.)  Such  right 
or  franchise  is  defined  by  Bouvier  to  be  "a  certain  privilege 
conferred  by  grant  from  government,  and  vested  in  individuals." 
(1  Bouvier,  545.)  Now,  it  is  clear  from  these  definitions,  and 
from  the  very  nature  of  a  corporation,  that  a  franchise  or  the 
right  to  be  and  act  as  an  artificial  body,  vests  in  the  individuals 
who  compose  the  corporation,  and  not  in  the  corporation  itself. 
This  fact,  we  think,  is  not  without  significance  in  reaching  a 
conclusion  upon  the  main  question  to  be  determined,  outside  of 
the  numerous  authorities  bearing  directly  on  the  subject. 

It  will  be  kept  in  mind  that  the  corporate  body,  for  purposes 
of  ownership,  and,  indeed,  for  most  purposes,  has  a  distinct 
identity  from  that  of  the  individual  corporators.  The  latter 
may  be  wealthy,  when  at  the  same  time  the  former  is  insolvent, 
and  vice  versa.  The  corporation  has  no  right  to  appropriate, 
sell  or  otherwise  dispose  of  any  of  the  property  or  effects  of 
a  corporator.     The  relation  of  debtor  and  creditor  may  subsist 
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between  tliem  in  the  same  manner  as  between  the  company  and 
other  persons.  The  company's  entire  property  may  be  swept 
away  from  it  by  sequestration,  or  other  means,  and  yet  its  fran- 
chises will  remain  vested  in  the  corporators,  until  they  are 
either  abandoned  or  forfeited  to  the  state.  All  these  proposi- 
tions are  familiar  to  the  courts  and  the  profession,  and  are  all 
well  sustained  by  authority. 

//,  then,  the  franchise  is  vested  in  and  belongs  to  the  cor- 
porators, and  not  to  the  corporation  itself,  how  could  the  latter 
transfer  or  assign  it  to  another?  On  the  plainest  of  principles 
this  could  not  be  dojie  without  legislative  authority  for  that 
purpose,  and  we  find  nothing,  either  in  the  statute  or  the  com- 
pany's charter,  conferring  such  authority.  While  it  is  con- 
ceded the  legislature  might  confer  on  the  artificial  body  the 
power  to  sell  or  assign  the  franchise  to  strangers,  yet  this  would 
be,  in  effect,  to  authorize  it  to  commit  a  species  of  suicide,  for  it 
is  manifest  the  corporation  could  not  exist  a  moment  after  the 
franchise  conferred  upon  its  members  had  been  transferred  to 
others.  Indeed,  when  we  consider  the  attributes  and  essential 
elements  of  corporate  existence,  resulting  from  the  grant  of  the 
franchise,  and  without  which  the  artificial  body  could  not  ac- 
complish the  objects  of  its  creation  or  perform  the  duties  im- 
posed upon  it  by  law,  the  sale  or  assignment  of  the  franchise 
without  special  legislative  authority  ivould  seem  to  be  ivholly 
inadmissihle.  It  is  proposed  here,  it  will  be  noted,  to  sell  simply 
the  franchise  of  the  bank.  Assuming  this  can  be  done,  the  ques- 
tion arises  what  would  be  the  effect  of  such  a  sale?  It  clearly 
could  not  have  the  effect  of  making  the  purchasers,  if  more  than 
one,  an  aggregate  corporation,  v/ith  the  general  banking  powers 
conferred  by  the  bank  charter.  To  assert  such  a  proposition 
would  be  simply  startling;  and  yet,  if  in  such  case  the  pur- 
chasei's  would  take  anything  at  all,  they  certainly  could  not  take 
less  than  the  right  to  be  a  banking  corporation,  with  all  the 
powers  and  privileges  conferred  by  the  charter,  for  these  rights 
are  of  the  very  essence  of  the  franchise ;  and  consequently  the 
one  could  not  be  thus  acquired  without,  by  the  same  act,  secur- 
ing the  others— a  view  which,  as  already  indicated^  has  no  sanc- 
tion in  reason  or  authority. 
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While  statements  are  to  be  found  on  this  subject  in  some  of 
the  text-books,  as  well  as  in  some  of  the  decided  cases,  which 
can  not  be  reconciled  with  the  conclusion  we  have  reached,  yet 
we  are  clearly  of  opinion  that  a  corporation,  in  the  absence  of 
statutory  authority,  has  no  right  to  sell  or  transfer  its  franchise 
or  any  property  essential  to  its  exercise,  which  it  has  acquired 
under  the  law  of  eminent  domain.  This  proposition,  in  our 
judgment,  is  sustained  both  by  reason  and  the  decided  weight  of 
authority.  Black  et  al.  v.  Delaware  and  Raritan  Canal  Co.,  24 
N.  J.  Eq.  455 ;  Freeman  on  Executions,  §  §  179,  180 ;  Pearce 
on  Railroads,  496-1 ;  Jones  on  Mortgages,  §  161 ;  Rorer  on  Judi- 
cial Sales  (2d  ed.),  222;  Archer  v.  Terre  Haute  and  Indian- 
apolis R.  Co.,  102  111.  493;  Bruffett  v.  Great  Western  R.  Co.,  25 
111.  353 ;  Chicago  and  Rock  Island  R.  Co.  v.  Whipple,  22  111.  105 ; 
Ottawa,  Oswego  and  Fox  River  Valley  R.  Co.  v.  Black,  79  111. 
262. 

The  circuit  court  having  reached  this  conclusion,  its  order 
and  judgment  will  be  affirmed. 

Judgment  affirmed. 


THOMAS  V.  DAKIN. 
22  Wend.  (N.  Y.)  112.     1839. 

Chief  Justice  Nelson  :  This  is  an  action  brought  by  the 
plaintiff,  as  president  of  the  Bank  of  Central  New  York,  an  as- 
sociation formed  under  what  is  familiarly  known  as  the  general 
banking  law,  passed  April  18,  1838,  to  recover  several  demands 
due  the  institution. 

The  defendant  has  demurred  to  the  declaration,  and  urges  the 
unconstitutionality  of  the  law  by  way  of  defense;  and  it  is  in- 
sisted, in  his  behalf:  (1)  That  the  associations  formed  under 
this  law  are  corporations;  and  (2)  That  a  general  law  authoriz- 
ing the  creation  of  these  bodies  is  inconsi.stent  with  the  ninth 
section  of  the  seventh  article  of  the  con.stitution.  On  the  part  of 
the  plaintiffs,  it  is  urged  in  reply:  (1)  That  the  associations 
are  not  corporations;  (2)   That  if  they  be,  the  act  authorizing 
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them  may  be  passed  by  a  majority  bill;  and  (3)  If  within  the 
ninth  section,  still  the  law  may  be  passed  by  two-thirds  of  the 
members  elected. 

Are  these  associations  corporations?  In  order  to  determine 
this  question,  ive  must  first  ascertain  the  properties  essential  to 
constitute  a  corporate  body,  and  compare  them  with  those  con- 
ferred upon  the  associations,  for  if  they  exist  in  common,  or  sub- 
stantially correspond,  the  answer  ivill  be  in  the  affirmative.  A 
corporate  body  is  known  to  the  law  by  the  powers  and  faculties 
bestowed  upon  it,  expressly  or  impliedly,  by  the  charter;  the 
use  of  the  term  corporation  in  its  creation  is  of  itself  unim- 
portant, except  as  it  will  imply  the  possession  of  these.  They 
may  be  expressly  conferred,  and  then  they  denote  this  legal  be- 
ing as  unerringly  as  if  created  in  general  terms.  It  has  been  well 
said  by  learned  expounders,  that  a  corporation  aggregate  is  an 
artificial  body  of  men,  composed  of  divers  individuals,  the  liga- 
ments of  ivlvich  body  are  the  franchises  and  liberties  bestowed 
upon  it,  wliich  bind  and  unite  all  into  one,  and  in  which  con- 
sists the  whole  frame  and  essence  of  the  corporation. 

The  '"franchises  and  liberties,"  or,  in  more  modern  language, 
and  as  more  strictly  applicable  to  private  corporations,  the  pow- 
ers and  facidties,  which  are  usually  specified  as  creating  cor- 
porate existence,  are :  1.  The  capacity  of  perpetual  succes- 
sion; 2.  The  power  to  sue  and  be  sued,  and  to  grant  and  receive 
in  its  corporate  name;  3.  To  purchase  and  hold  real  and  personal 
estate;  4.  To  have  a  common  seal,  and  5.  To  make  by-laws.  These 
indicia  were  given  by  judges  and  elementary  ivriters  at  a  very 
early  day,  since  which  time  the  institutions  have  greatly  m;ulti- 
plied,  their  practical  operation  and  use  have  been  thoroughly 
tested,  and  their  peculiar  and  essential  properties  much  better 
understood.  Any  one  comprehending  the  scope  and  purpose  of 
them,  at  this  day,  will  not  fail  to  perceive  that  some  of  the  pow- 
ers above  specified  are  of  trifling  importance,  while  others  are 
wholly  unessential.  For  instance,  the  power  to  purchase  and 
hold  real  estate  is  no  otherw^ise  essential  than  to  afford  a  place  of 
business ;  and  the  right  to  use  a  common  seal,  or  to  make-by-laws, 
may  be  dispen.sed  with  altogether.  For  as  to  the  one,  it  is  now 
well  settled  that  corporations  may  contract  by  resolution,   or 
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through  agents,  without  seal ;  and  as  to  the  other,  the  power  is 
unnecessary  in  all  cases  where  the  charter  sufficiently  provides 
for  the  government  of  the  body.  The  distinguishing  feature, 
far  above  all  othere,  is  the  capacity  conferred,  by  which  a  per- 
petual succession  of  different  persons  shall  be  regarded  in  the 
law  as  one  and  the  same  body,  and  may  at  all  times  act  in 
fulfillment  of  the  objects  of  the  association  as  a  single  indi- 
vidual. 

In  this  way,  a  legal  existence,  a  body  corporate,  an  artificial 
being,  is  constituted;  the  creation  of  which  enables  any  number 
of  persons  to  be  concerned  in  accomplishing  a  particular  object, 
as  one  man.  "While  the  aggregate  means  and  influence  of  all  are 
wielded  in  effecting  it,  the  operation  is  conducted  with  the  sim- 
plicity and  individuality  of  a  natural  person.  In  this  consists 
the  essence  and  great  value  of  these  institutions.  Hence  it  is 
apparent  that  the  only  properties  that  can  be  regarded  strictly 
as  essential,  are  those  which  are  indispensable  to  mold  the  differ- 
ent persons  into  this  artificial  being,  and  thereby  enable  it  to  act 
in  the  way  above  stated.  When  once  constituted,  this  legal 
being  created,  the  powers  and  faculties  that  may  be  conferred 
are  various— limited  or  enlarged,  at  the  discretion  of  the  legis- 
lature, and  will  depend  upon  the  nature  and  object  of  the  in- 
stitution, which  is  a.s  competent  as  a  natural  person  to  receive 
and  enjoy  them.  We  may,  in  short,  conclude  by  saying,  with 
the  most  approved  authorities  at  this  day,  that  the  essence  of  a 
corporation  consists  in  a  capacity:  (1)  To  have  a  perpetual 
succession  under  a  special  name,  and  in  an  artificial  form;  (2) 
to  take  and  grant  property,  contract  obligations,  sue  and  be 
sued  by  its  corporate  name  as  an  individual;  and  (3)  to  receive 
and  enjoy  in  common,  grants  of  privileges  and  immunities. 

"We  will  now  endeavor  to  ascertain  with  exactness  the  powers 
and  attributes  conferred  upon  these  associations  by  virtue  of  the 
statute.  The  firet  fourteen  sections  (1  to  14)  prescribe  the 
duties  of  the  comptroller  in  furnishing  notes  for  circulation, 
taking  the  required  securities,  etc.  The  fifteenth  provides  that 
any  number  of  persons  may  associate  to  establish  offices  of  dis- 
count, deposit  and  circulation.  The  sixteenth,  that  they  shall 
make  and  file  a  certificate,  specifying:     1.  The  7iame  to  be  used 
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in  the  business.  2.  The  place  where  the  business  shall  be  car- 
ried on.  3.  The  amount  of  capital  stock  and  number  of  shares 
into  which  divide.  4.  The  names  of  the  shareholders.  5.  The 
duration  of  the  association.  The  eighteenth  confers  upon  the 
persons  thus  associating  the  most  ample  powers  for  carrying  on 
banking  operations,  together  with  the  right  "to  exercise  such 
incidental  powers  as  shall  be  necessary  to  carry  on  such  busi- 
ness;" also  to  choose  a  president,  vice-president,  cashier  and  such 
other  officers  and  agents  as  may  be  necessary.  By  the  twenty- 
first  and  twenty-second  sections,  contracts,  notes,  bills,  etc.,  shall 
be  signed  by  the  president  and  cashier;  and  all  suits,  actions, 
etc.,  are  to  be  brought  in  the  name  of,  and  also  against,  the 
president  for  the  time  being;  and  not  to  abate  by  his  death,  resig- 
riation  or  removal,  but  to  be  continued  in  the  name  of  the  suc- 
cessor. Twenty-fourth  section:  The  association  may  purchase 
and  hold  real  estate,  etc.,  the  conveyance  to  be  made  to  the 
president,  or  such  other  officer  as  shall  be  designated,  who  may 
sell  and  convey  the  same  free  from  any  claim  against  share- 
holders. Nineteenth  section :  The  shares  of  capital  stock  to  be 
deemed  personal  property,  transferable  on  the  books  of  the  asso- 
ciation ;  and  every  person  becoming  a  shareholder  by  such  trans- 
fer shall  succeed  to  all  the  rights  and  liabilities  of  the  prior 
holder.  Twenty-third  section  :  No  shareholder  to  be  pereonally 
liable;  and  the  association  is  not  to  be  dissolved  by  the  death 
or  insa^iity  of  any  shareholder. 

1.  Upon  a  perusal  of  these  provisions,  it  will  appear  that  the 
association  acquires  the  power  to  raise  and  hold  for  common 
use  any  given  amount  of  capital  stock  for  banking  purposes, 
which,  when  subscribed,  is  made  personal  property,  and  the 
several  shares  transferable  the  same  and  with  like  effect  as  in 
case  of  corporate  stock ;  to  assume  a  common  name  under  which 
to  manage  all  the  affairs  of  the  association ;  to  choose  all  officers 
and  agents  that  may  be  necessary  for  the  pupose,  and  remove 
and  appoint  them  at  pleasure.  It  will,  hence,  be  seen,  that  al- 
though the  association  may  be  composed  of  a  number  of  different 
persons,  holding  an  interest  in  the  capital  stock,  its  operations 
are  so  arranged  that  they  do  not  appear  in  conducting  its  affairs ; 
all  are  so  bound  together,  so  molded  into  one,  as  to  constitute 
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but  a  single  body,  represented  by  a  common  name,  or  names 
(the  knot  of  the  combination),  and  in  which  all  the  business  of 
the  institution  is  conducted  by  common  agents.  In  this  way  it 
purchases  and  holds  real  and  personal  property,  contracts  obliga- 
tions, discounts  bills,  notes  and  other  evidences  of  debt,  receives 
deposits,  buys  gold  and  silver  bullion,  bills  of  exchange,  etc., 
loans  money,  sues  and  is  sued,  etc.  It  is  true  some  portion  of 
the  business  i.s  conducted  in  the  assumed  name,  and  some  in  the 
name  of  the  president  for  the  time  being ;  but  this  in  no  manner 
changes  the  character  of  the  body.  A  corporation  may  have 
more  than  one  name;  it  may  have  one  in  which  to  contract,  grant, 
etc.,  and  another  in  which  to  sue  and  be  sued;  so  it  may  be 
known  by  two  different  names,  and  may  sue  and  be  sued  in 
either;  and  the  name  of  the  president,  his  official  name,  or  any 
other,  will  answer  every  purpose.  2  Bacon's  Abr.  5;  2  Salk.  451; 
2  Salk.  237;  Ld.  Eaym.  153,  680.  The  only  material  circum- 
stance is,  a  name,  or  names,  of  some  kind,  in  which  all  the  af- 
fairs of  the  company  may  be  conducted.  So  much,  and  no  more, 
is  essential  to  give  simplicity  and  effect  to  the  operation.  An 
artificial  being  is  thus  plainly  created,  capable  of  receiving  all 
the  ample  powers  and  privileges  conferred  upon  the  associations, 
and  of  managing  their  diversified  concerns  in  an  individual 
capacity.  All  business  is  to  be  conducted  in  a  common  or  proper 
name. 

2.  This  artificial  being  possess&s  the  powers  of  perpetual  suc- 
cession. Neither  sale  of  shares  or  deatJi  of  shareholders  affect  it ; 
if  one  should  sell  his  interest,  or  die,  the  purchaser  or  reprasen- 
tative,  by  operation  of  law,  immediately  takes  his  place.  §  19. 
Nor  can  the  insanity  of  a  member  work  a  dissolution.  Id.  Offi- 
cers and  agents  for  conducting  the  business  of  the  association  are 
secured.  In  case  of  vacancy,  by  death  or  otherwise,  the  place 
may  at  once  be  filled.  §  18.  For  the  entire  duration,  therefore,  of 
the  association,  and  which  may  be  without  limit,  §  16,  suh.  5, 
the  whole  body  of  shareholders,  though  perpetually  shifting,  con- 
stitute the  same  uniform,  artificial  being  which  is  to  be  engaged 
through  the  instrumentality  of  officers  and  agents  in  conducting 
the  business  of  the  concern,  and  no  member  is  personally  liable. 
§  23.    Then,  as  to  the  powers  conferred,  without  again  specially 
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recurring  to  them,  it  will  be  seen  at  once  that  the  associations 
possess  all  that  are  deemed  essential,  according  to  the  most  ap- 
proved authorities,  to  constitute  a  corporate  body.  They  have 
a  capacity :  1.  To  have  perpetual  succession  under  a  common 
name,  and  in  an  artificial  form.  2.  To  take  and  grant  property, 
contract  obligations,  to  sue  and  be  sued  by  its  corporate  name 
in  the  same  manner  as  an  individual.  3.  To  receive  grants  of 
privileges  and  immunities,  and  to  enjoy  them  in  common.  All 
these  are  expressly  granted,  and  many  more,  besides  the  general 
sweeping  clause,  ^'to  exercise  such  incidental  powers  as  shall  be 
necessary  to  carry  on  such  business"  (meaning  the  business  of 
banking),  under  which  even  the  seal  and  right  to  make  by-laws 
are  clearly  embraced,  is  essential  in  conducting  the  affairs  of  the 
institution.     *     *     * 

By  CowEN,  J.  Independent  of  authority  and  general  reason- 
ing, I  have  had  very  great  difficulty,  on  a  simple  reading,  to 
avoid  seeing  plain,  direct  and  express  enactments  in  the  general 
banking  law,  conferring  all  the  requisites  demanded  by  counsel. 

1.  I  read  of  a  collective  existence,  i.  e.,  a  body  of  men  associated 
under  a  name  conferred  mediately,  i.  e.,  through  the  certificate 
of  association,  by  the  sovereign  power,  which  is  the  legislature. 

2.  As  such  collective  existence,  I  read  that  the  association  has 
a  standing  in  court,  perhaps  in  its  own  name,  or  at  least  in  the 
name  of  its  president.  It  recovers  judgment  for  debts  due  to  it, 
and  execution  is  levied  on  its  property,  upon  a  recovery  against 
it.  3.  I  read  of  power  to  take  and  convey  title  to  property,  ac- 
quire and  give  rights ;  all  this  to  be  done,  as  it  must  be  in  every 
corporation,  by  its  agents,  but  certainly  in  its  collective  name 
and  designation ;  for  the  statute  demands  that  the  name  which  it 
assumes  shall  be  used  in  all  its  dealings.  4.  I  shall  have  occa- 
sion to  show  that  under  a  general  provision  of  the  act,  there  can 
be  no  doubt  of  its  power  to  make  by-laws.  There  are  various 
considerations  connected  with  this  short  view  of  the  question, 
which  may  perhaps  tend  to  the  illustration,  distinctness  and 
strength  of  that  view. 

The  associations  formed  under  the  act  may,  like  our  ordinary 
banks,  elect  their  president,  cashier  and  directors,  confer  on  the 
latter  as  I  have  assumed  and  intend  to  show,  the  power  to  make 
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and  repeal  by-laws,  to  regulate  elections,  and  through  their 
proper  agents  in  the  name  of  the  association,  to  exercise  all  the 
other  functions  of  our  ordinary  incorporated  banking  institu- 
tions. The  latter  are  well  known  as  aggregate  moneyed 
corporations. 

It  can  not  be  denied  that  a  voluntary  association  or  partner- 
ship might,  temporarily,  also  elect  the  like  officers  and  agents, 
confer  upon  them  nearly  the  same  powers,  and  perform  about 
the  same  functions,  without  any  charter  or  act  of  incorporation 
whatever.  Collyer  on  Partnership,  621,  Am.  ed.  1834.  There 
IS,  however,  much  difference  between  the  power,  duration  and 
legal  effect;  a  corporation  aggregate  is  in  law  an  individual  en- 
tirely distinct  from  its  members,  each  of  whom  may  hold  shares 
or  interests  in  the  corporation,  legally  transferable  in  virtue  of 
its  charter;  whereas  a  voluntary  association  is  made  up  of  in- 
dividuals not  distinct  from,  but  belonging  in  their  own  names 
and  rights  to  the  company.  Their  shares  or  interests  are  com- 
mon to  all ;  and,  except  so  far  as  these  may  be  made  up  of  prop- 
erty in  po.ssession,  they  can  not  be  transferred  so  as  to  create 
anything  more  than  an  equitable  right  in  the  assignee.  Hence  a 
voluntary  company,  asserting  that  it  is  possessed  of  stock  trans- 
ferable at  the  option  of  the  holder,  has  been  said  to  be  punish- 
able for  pretending  to  act  as  a  corporation.  Collyer  on  Partner- 
ship, 624. 

The  members  of  a  copartnership  are  joint  tenants  in  the  stock 
and  all  the  effects  of  the  company,  and,  on  the  death  of  each, 
his  interest  in  the  common  choses  in  action,  at  law,  survives  to 
the  other  members,  while  his  interest  in  the  common  land  and 
choses  in  po-ssession  passes,  as  an  undivided  share,  to  his  heirs  or 
personal  representatives.  Collyer  on  Partnership,  4,  5,  68.  The 
nature  of  these  interests  and  the  course  of  succession  are,  in 
some  respects,  modified  by  the  court  of  chancery.  Collyer  on 
Partnership,  70,  71.  All  the  members  must,  as  we  have  in  part 
before  seen,  be  named  in  suits  by  or  against  the  company,  the 
right  or  liability  to  which,  on  the  death  of  one,  survives  to  all 
the  others.  Collyer  on  Partnership,  386,  395,  420,  427.  Each 
is  individually  liable  for  the  whole  debts  due  from  the  company, 
Collyer  on  Partnership,  212,  and  may  release  and  discharge  all 
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the  debts  due  to  them.  Collyer  on  Partnership,  239.  One  may 
enter  upon,  use  or  otherwise  control  all  the  common  property, 
real  or  personal;  indeed,  he  may,  in  general,  convert  it  to  his 
own  use,  subject  to  an  account.  Collyer  on  Partnership,  211. 
All  the  remedies  mter  se,  with  few  exceptions,  are  by  action  of 
account  or  bill  in  equity.  Collyer  on  Partnership,  143.  The 
firm  can  not,  in  general,  sue  or  be  sued  by  any  one  of  its  mem- 
bers, for  this  would  involve  the  absurdity  of  a  man  being  both 
plaintiff  and  defendant  on  the  same  record.  Collyer  on  Part- 
nership, 143,  644-5.  Partnerships  ars  dissoluble,  not  only  by 
death  or  insanity,  but  by  the  bankruptcy  of  a  member ;  a  general 
sale  of  his  partnership  effects  by  execution;  his  attainder  of 
felony,  if  it  results  in  his  civil  death;  an  assignment  by  himself 
of  all  his  interest,  and  the  marriage  of  a  partner  who  is  a  feme 
sole.  Indeed,  the  better  opinion  is,  that,  however  strong  the  pro- 
visions against  a  dissolution  may  be  in  the  articles  of  copart- 
nership, the  whole  concern  may  be  dissolved  at  any  time,  by  the 
act  of  a  single  partner,  at  his  own  mere  pleasure.  Even  during 
the  continuance  of  the  partnership,  he  may  interrupt  its  pro- 
ceeding's, by  interdicting  any  single  measure,  though  agreed  on 
by  a  majority  of  the  firm.  At  least  this  is  generally  so  at  law, 
and  the  power,  it  is  apprehended,  can  be  but  partially  qualified 
by  a  court  of  chancery.  Collyer  on  Partnership,  58,  §  2.  3 
Kent's  Comm.,  53-4,  3d  ed.  It  would  seem  clearly  to  follow,  if  it 
has  ever  been  disputed,  that  any  powers,  though  jointly  conferred 
on  others,  as  to  act  in  the  direction  of  affairs,  or  use  a  common 
seal,  may  be  revoked  at  the  pleasure  of  either  partner. 

Most  of  these  incidents  it  is  impossible  for  the  partners  to  avoid 
by  any  stipulations  in  their  articles  of  connection ;  and  in  pro- 
portion as  any  body  of  men  is  authorized  by  statute  to  hold  prop- 
erty and  sue  and  be  sued  without  such  incidents,  they  approach 
the  character  of  a  corporation.  While  they  continue  partners 
they  are  considered  as  natural  persons  merely,  as  so  many  joint 
tenants  or  tenants  in  common,  of  all  their  property.  In  propor- 
tion as,  by  statute,  they  cease  to  be  so  they  become  an  artificial 
person.  These  two  are  the  only  persons  known  to  the  law,  accord- 
ing to  the  language  of  the  great  commentator,  1  Black.  Comm. 
123.    "Persons,"  says  he,  "are  divided  by  the  law  into  either 
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natural  persons  or  artificial.  Natural  persons  are  such  as  the 
God  of  nature  formed  us.  Artificial  are  such  as  are  created  and 
devised  by  human  laws  for  the  purposes  of  society  and  govern- 
ment, which  are  called  corporations  or  bodies  politic."  In  an- 
other part  of  his  work,  1  Black.  Comm.  467,  he  shows  the  ad- 
vantages of  corporations  over  partnerships  or  voluntaiy  com- 
panies. He  says :  ' '  Corporations  are  formed  in  order  to  preserve 
entire  and  forever  those  rights  and  immunities  which,  if  they 
were  granted  only  to  those  individuals  of  which  the  body  is  com- 
posed, would,  upon  their  death,  be  utterly  lost  and  extinct."  In 
a  mere  voluntary  a^embly  he  admits  the  individuals  that  com- 
pose it  might  act  up  to  the  purposes  for  which  they  associated 
so  long  as  they  could  agree  to  do  so;  "but  they  could  neither 
frame  nor  receive  any  laws  or  rules  of  their  conduct;  none,  at 
least,  which  would  have  any  binding  force,  for  w^ant  of  coercive 
powder  to  create  a  sufficient  obligation;  and  when  they  are  dis- 
persed by  death  or  otherwise,  how  shall  they  transfer  their  ad- 
vantages to  others  equally  unconnected  with  themselves? 

' '  So,  also,  with  regard  to  holding  estates  or  other  property,  if 
land  be  granted  for  the  common  purpose  to  twenty  individuals 
not  incorporated,  there  is  no  legal  way  of  continuing  the  prop- 
erty to  any  other  persons  for  the  same  purpose,  but  by  endless 
conveyances  from  one  to  another,  as  often  as  the  hands  are 
changed.  But  when  they  are  consolidated  and  united  into  a 
corporation,  they  and  their  successors  are  then  considered 
as  one  person  in  law;  as  one  person,  they  have  one  will,  which 
is  collected  from  the  sense  of  the  majority  of  the  individuals; 
this  one  will  may  establish  rules  and  orders  for  the  regulation 
of  the  whole,  which  are  a  sort  of  municipal  laws  of  this  little 
republic;  or  rules  and  statutes  may  be  pr&scribed  to  it  at  its 
creation,  which  are  then  in  the  place  of  natural  laws ;  the  privi- 
leges and  immunities,  the  estates  and  possessions  of  the  corpora- 
tion, when  once  vested  in  them,  will  be  forever  vested,  without 
any  new  conveyance  or  new  successions;  for  all  the  individual 
members  that  have  existed  from  the  foundation  to  the  pr&sent 
time,  or  that  shall  ever  hereafter  exist,  are  but  one  person  in 
law,  a  person  that  never  dies;  in  like  manner  as  the  river  Thames 
is  still  the  same  river,  though  the  parts  which  compose  it  are 
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changing  every  instant."  In  this  quotation,  I  have  taken  the 
words  of  Blaekstone  as  he  applied  them,  by  way  of  example,  to 
the  case  of  a  college  in  one  of  the  English  universities;  and  with- 
out quoting  him  literally  throughout,  have  confined  myself  to 
such  things  as  the  learned  author  considers  peculiar  to  every 
aggregate  corporation.  These  are,  in  short,  the  receiving  of  pe- 
culiar laws  and  the  making  of  by-laws  for  itself;  perpetual  suc- 
cession, both  as  to  its  privileges  and  property;  the  having  one 
will,  as  collected  from  the  power  of  the  majority  to  make  by- 
laws ;  and  the  being  but  one  person  in  law,  a  person  that  dies  not, 
but  continues  the  same  individual,  though  its  parts  may  change. 
See,  also,  Ang.  &  Ames  on  Corp.,  23.     *     *     * 

The  great  and  assential  object  to  be  attained  by  the  creation 
of  a  corporation,  is  continuity  (sometimes  called  immortality) 
and  individuality;  "properties,"  says  Ch.  J.  Marshall,  "by 
which  a  perpetual  succession  of  many  persons  are  considered 
as  the  same,  and  may  act  as  the  single  individual.  They  enable 
a  corporation  to  manage  its  own  ai¥airs,  and  to  hold  property 
without  the  perplexing  intricacies,  the  hazardous  and  endless  ne- 
cessity of  perpetual  convej'ances  for  the  pui^ose  of  transmitting 
it  from  hand  to  hand."  Dartmouth  College  v.  Woodward,  4 
Wheat.  636;  Angel  &  Ajnes  on  Corp.,  2.  A  peculiar  sort  of 
individuality,  and  a  peculiar  mode  of  succession,  for  a  particular 
purpose,  and  not  allowed  by  the  general  law  to  natural  persons, 
enter  into  everj^  definition  of  a  corporation  that  I  have  seen. 
1  Kyd  on  Corp.,  2-3.  With  us  there  can  be  no  recent  creation 
of  such  an  artificial  person  except  by  statute.  2  Kent's  Comm., 
276,  3d  ed.  No  agreement  of  individuals  can  so  far  alter  the 
nature  of  things;  and,  as  we  have  seen  of  persons,  there  can  be 
only  two  kinds,  natural  and  artificial,  so  there  can  be  but  two 
modes  in  which  property  is  transmitted  by  succession.  The  one 
takes  place  between  natural  persons,  of  which  we  have  an  ex- 
ample in  descent  on  the  death  of  the  ancestor;  the  other  is  be- 
tween predecessors  and  successors  in  a  corporation  aggregate  or 
sole.  The  one  may  be  called  a  natural,  and  the  other  an  artificial 
succession;  and  it  is  evident  that  the  latter  can  not  exist  inde- 
pendent of  a  corporation,  any  more  than  the  former  without 
natural  persons.     1  Kyd  on  Corp.,  2-3, 
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In  the  ji.ssociations  created  by  the  banking  biw  great  care  has 
been  taken  to  introduce  and  maintain  corporate  succession  in 
every  part  of  the  system.     I  have  already  endeavored  to  show 
that  the  beneficial  interest  in  all  its  real  and  personal  property 
belongs  to  any  association   formed  under  that  law   as  an  in- 
dividual.    If  I  have  sueceeeded,  it  follows  that  such  association 
is  a  corporation.     The  principle  of  succession  is  equally  main- 
tained in  respect  to  the  president  for  the  purpose  of  receiving 
conveyances  of  real  estate  and  selling  it;  and  so  when  he  acts 
as  the  organ  of  maintaining  actions  in  right  of  the  association 
and  defending  actions  brought.     All  these  rights,  powers  and 
duties  pass  in  perpetual  succession  from  president  to  president 
during  the  existence  of  the  company.    The  president  and  his  suc- 
cessors thus  come  to  enjoy,  in  the  nature  of  a  sole  corporation,  a 
perpetual  trusteeship  in  the  real  estate,  and  a  perpetual  power 
or  control  over  it,  together  with  the  suits  of  the  company.  ' '  From 
their  having  perpetual  succession,  and  suing  and  being  sued  in 
their  political  character,  single  persons  of  both  these  descriptions 
have   (without  much  propriety,  as  Mr.  Kyd  thinks)   been  uni- 
formly, in  the  books  of  English  law,  called  corporations."    Kyd 
on  Corporations,  19,  20.     "A  sole  corporation,  as  its  name  im- 
plies, consists  only  of  one  person,  to  whom  and  his  successors 
belongs  that  legal  perpetuity,  the  enjoyment  of  which  is  denied 
to  all  natural  persons."    Angel  &  Ames  on  Corporations,  18,  19; 
1  Black.  Comm.,  469.     It  need  scarcely  be  remarked  that  the 
president  of  the  banking  associations  in  question  comes  fully 
within  the  general  definition. 

In  England,  sole  corporations  are  mostly  employed  to  hold  in 
succ&ssion  the  rights  and  property  of  the  ecclesiastical  establish- 
ment ;  and  it  is  said  they  can  not  take  personal  property  in  suc- 
cession, but  only  real.  Sole  corporations  are  not  common  in  the 
United  States.  Angel  &  Ames  on  Corp.,  19,  20.  But  it  is  not 
perceived  why  an  officer,  or  other  person  authorized  to  hold  prop- 
erty, real  or  personal,  to  him  and  his  successors,  be  not  a  sole 
coi-poration  within  the  plain  meaning  of  the  definition.  The 
chamberlain  of  London,  who  may  take  a  recognizance  to  him  and 
Jiis  successors,  in  his  political  capacity,  in  trust  for  orphans,  was 
said  to  be  a  sole  corporation  in  trust.     Byrd  v.  Wilford,  Cro. 
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Eliz.  464.  It  was  there  said  by  Gawdy  and  Fenner,  Js.,  that  the 
chamberlain  was  a  special  corporation  for  that  purpose ;  and  an 
obligation  may  as  well  go  in  succession  as  Imid.  So  of  the  comp- 
troller who  takes  an  assignment  of  stocks,  bonds  and  mortgages, 
to  hold  under  the  general  banking  law.  Surely  these  would  not, 
on  his  death,  go  to  his  executors.  They  are  holden  by  him  in 
trust,  to  pay  the  debts  of  the  association;  and  would  pass  to 
his  successors.  He  is  equally  a  coi-poration  sole,  for  this  special 
purpose,  according  to  the  English  definition.  The  supervisor  of 
a  town  may  sue  or  be  sued.  2  R.  S.  387,  8,  §§  96  and  100,  2d  ed. 
Suppose  he  were  authorized  to  hold  lands  and  chattels  to  him 
and  his  successors,  in  trust  for  his  town,  would  he  not  be  a  sole 
corporation,  as  the  board  of  supervisors  or  loan  officers  are  an 
aggregate  corporation  in  respect  to  lands  which  they  hold  for 
the  county?  Denton  v.  Jackson,  2  Johns.  Ch.  R.  325.  The 
grand  test  of  a  corporation  is  the  mode  in  which  property  suc- 
ceeds from  one  to  another.  When  it  does  not  go  to  the  heirs  of 
the  holder  as  a  natural  person,  it  passes  to  the  successor  or  suc- 
cessors, because  it  is  holden  in  a  corporate  capacity.  The  hold- 
ers are  therefore  said  to  be  a  person  or  body  politic  and  cor- 
porate, in  opposition  to  their  natural  capacity.  Thus,  all  prop- 
erty must  be  holden  by  natural  persons  or  corporations.  If  the 
property  of  an  association  under  the  general  banking  law  be  not 
holden  in  the  natural  capacity  of  the  different  members  as  part- 
ners, the  only  alternative  remaining  is  a  holding  by  corporations 
aggregate  or  sole.  No  third  description  of  person  is  known  to 
our  law.  None  was  known  to  the  Roman  law.  See  1  Browne's 
Civil  and  Adm.  Law,  141.  None  to  any  system  of  laws  with 
which  we  are  acquainted. 

There  are  two  cases  in  1  Rolle's  Abr.,  515,  which  show  still 
more  distinctly  that  the  president  of  an  association  and  the  state 
comptroller  must  be  considered  each  as  sole  corporations.  One  is 
where  a  president  of  a  college  of  physicians  recovers,  in  that 
character,  a  penalty  against  a  party  for  practicing  without 
license.  Another  is  where  the  master  of  an  hospital  recovers,  in 
that  character,  the  arrears  of  the  annuity  due  to  the  hospital. 
On  the  death  of  either  the  interest  in  the  judgment  recovered 
passes  to  his  successor,  and  not  to  his  executor;  and  simply  be- 
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cause  the  debt  thus  goes  in  succession,  and  Toller  says  they  are 
each  a  special  or  sole  corporation  like  the  chamberlain  of  London 
before  mentioned.  Toll,  on  Ex.,  eh.  4,  §  3,  p.  136,  ed.  of  1803. 
See  also  1  Wms.  Ex.  546,  ed.  of  1832.  Atkins  v.  Gardener,  Cro. 
Jac.  159.  This  matter  is  very  fully  illustrated  in  2  Black. 
Comm.,  431.  2.     *     *     * 

By  Bronson,  J. :  I  concur  fully  in  the  opinions  expressed  by 
my  brethren,  that  associations  formed  under  the  general  bank- 
ing law  are  corporations,  and  that  the  assent  of  two-thirds  of  all 
the  members  elected  to  each  branch  of  the  legislature  was  neces- 
sary to  the  passing  of  the  act.  But,  as  at  present  advised,  I  can 
not  concur  in  the  opinion  that  the  legislature  has  the  constitu- 
tional power,  although  two-thirds  may  assent,  to  provide  by  a 
general  law  for  the  creation  of  an  indefinite  number  of  corpora- 
tions at  the  pleasure  of  any  persons  who  may  associate  for  that 
purpose. 

It  was  conceded  on  the  argument,  that  the  demurrer  does  not 
reach  the  objection  that  the  act  was  not  passed  by  a  two-thirds 
vote;  and  I  have  not,  therefore,  considered  the  question  whether 
we  can  look  beyond  the  statute  book.  A  plea  may  render  it 
necessary  for  us  to  pass  upon  that  question. 

Judgment  for  plaintiff. 
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THE  CASE  OF  SUTTON'S  HOSPITAL. 

10  Coke,  23a,  Etc.     1613. 
(In  part.) 

"  *  *  *  And  it  is  to  be  knowai,  that  eveiy  corporation  or 
incorporation,  or  body  politic  or  incorporate,  which  are  all  one, 
either  stands  upon  one  sole  person,  as  the  king,  bishop,  parson, 
etc.,  or  agrgregate  of  many,  as  mayor,  commonalty,  dean  and 
chapter,  etc.,  and  these  are  in  the  civil  law  called  universitas  sive 
collegium.  Now  it  is  to  be  seen  what  things  are  of  the  essence 
of  a  corporation.  1.  Lawful  authority  of  incorporation;  and 
that  may  be  by  four  means,  sc.  hy  the  common  law,  as  the  king 
himself,  etc.,  by  authority  of  parliament;  by  the  king's  charter 
(as  in  this  case),  and  by  prescription.  The  2d,  which  is  of  the 
essence  of  the  incorporation,  are  persons  to  he  incorporated,  and 
that  in  two  manners,  sc.  persons  natural,  or  bodies  incorporate 
and  political.  3.  A  name  by  which  they  arc  incorporated,  as  in 
this  case  governors  of  the  lands,  etc.  4.  Of  a  place,  for  with- 
out a  place  no  incorporation  can  be  made;  here  the  place  is  the 
charter-house  in  the  county  of  Middlesex.  Vide  3  Hen.  VI  'Det.' 
20;  17  Edw.  Ill  596,  and  45  Edw.  Ill  17.  5.  By  words  suf- 
ficient in  law,  but  not  restrained  to  any  certain  legal  and  pre- 
script form  of  words.  And  for  as  much  as  good  pleading  is 
lapis  lydius,  the  touch-stone  of  the  true  sense  and  knowledge  of 
the  common  law,  the  form  of  pleading  of  a  corporation  by  pre- 
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scription  is  to  be  observed,  for  in  such  ease  he  ought  to  prescribe 
in  everythin.ir  which  is  of  the  essence  of  the  incorporation.  *  *  * 
It  appeai-s  that  incorporo,  or  any  derivative  thereof,  is  not  in 
law  requisite  to  create  an  incorporation,  but  other  equivalent 
words  are  sufficient,  as  nominati  and  cogniti;  and  therewith  agree 
44  Assizes,  p.  9.  In  Prior  of  Plimpton's  Case  and  4  Edw.  IV 
7b,  in  the  case  of  Abbot  of  Glastenbury,  and  in  none  of  these 
books  or  records  was  any  mention  made  of  these  words,  fundo, 
erigo,  etc.,  or  any  other  like  words,  for,  as  it  hath  been  said, 
they  are  only  declaratory  words,  and  the  effect  of  them  may  be 
done  by  the  owner  of  the  land  without  any  grant.  And  it  was 
well  observed  that  in  old  time  the  inhabitants  or  burgesses  of  a 
town  or  borough  were  incorporated  when  the  king  granted  to 
them  to  have  gildam  mcrcatoriam.  *  *  *  Vide  for  this  word 
guild  or  fraternity  in  the  Book  of  Entries,  68 ;  37  Edw.  Ill,  c.  5 ; 
15  Rich.  II,  e.  5;  the  statute  of  1  Edw.  VI  of  Chantries.  In 
wliich  three  things  were  observed.  1.  How  prudens  antiquitas 
did  always  comprehend  much  matter  in  a  narrow  room.  2.  That 
to  the  creation  of  an  incorporation  the  law  had  not  restrained 
itself  to  any  prescript  and  incompatible  words.  3.  That  when 
a  corporation  is  duly  created,  all  other  incidents  are  tacite  an- 
nexed. And  for  direct  authority  in  this  point,  in  22  Edw.  IV 
Grants,  30,  it  is  held  by  Brian,  chief  justice,  and  Choke,  that 
corporation  is  sufficient  without  the  words  to  implead  and  to  be 
impleaded,  etc.,  and  therefore  divers  clauses  subsequent  in  the 
charters  are  not  of  necessity,  but  only  declaratory,  and  might 
well  have  been  left  out.  As  1.  By  the  same  to  have  authority, 
ability  and  capacity  to  purchase,  but  no  clause  is  added  that  they 
may  alien,  etc.,  and  it  need  not,  for  it  is  incident.  2.  To  sue  and 
be  sued,  implead  and  be  impleaded.  3.  To  have  a  seal,  etc.; 
that  is  also  declaratory,  for  when  they  are  incorporated,  they 
may  make  or  use  what  seal  they  will.  4.  To  restrain  them  from 
aliening  or  demising  but  in  certain  form;  that  is  an  ordinance 
testifying  the  king's  desire,  but  it  is  but  a  precept,  and  doth  not 
bind  in  law.  5.  That  the  survivors  shall  be  the  corporation ;  that 
is  a  good  clause  to  oust  doubts  and  questions  which  might  arise, 
the  number  being  certain.  6.  If  the  revenues  increase,  that  they 
shall  be  employed  to  increase  the  number  of  poor,  etc. ;  that  is 
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but  explanatory,  as  appears  in  the  Case  of  Thctford  School,  in 
the  eighth  part  of  my  Reports  (f.  31a).  7.  To  be  visited  by  the 
governors,  etc.;  that  is  also  explanatory,  *  *  *  for  if  no 
visitor  had  been  appointed  by  the  charter,  the  governors  should 
visit ;  and  the  books  in  8  Edw.  Ill  28,  and  8  Assizes,  29,  do  not 
gainsay  it,  where  it  is  held,  that  if  the  hospital  be  lay,  the  patron 
shall  visit,  and  if  spiritual  the  bishop  shall  visit,  so  that  every 
hospital  is  visitable;  it  is  true,  but  in  the  case  at  the  bar  the 
poor  of  the  hospital  are  not  incorporated,  and  so  no  legal  hos- 
pital. 8.  To  make  ordinances;  that  is  requisite  for  the  good 
order  and  government  of  the  poor,  etc.,  but  not  to  the  essence 
of  the  incorporation.  9.  The  exemption  from  the  ordinary  is 
but  declaratory,  for  being  a  lay  incorporation  he  neither  can  nor 
ought  to  visit.  10.  The  license  to  purchase  in  mortmain  is  neces- 
sary for  the  maintenance  and  support  of  the  poor,  etc.,  for  with- 
out revenue  they  can  not  live,  and  without  a  license  in  mortmaiti 
they  can  not  lawfully  purchase  revenues,  and  yet  that  is  not 
of  the  essence  of  the  corporation,  for  the  corporation  is  perfect 
without  it,  so  that  by  what  has  been  said,  it  appears  what  things 
in  genere  are  requisite  to  a  complete  body  incorporate,  and  which 
are  verba  operativa  in  this  case  (which  are  necessary  to  be  known 
in  every  case),  in  the  resolution  whereof  it  appears  how  neces- 
sary it  is  that  the  law  and  experience  should  join  with  their 
hands  together.     *     *     *   " 
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35  Conn.  374-384.     1868. 

Heard  on  demurrer  to  an  information  in  the  nature  of  a  quo 
warranto  filed  by  Wilcox,  a  director  of  a  bank,  who  claimed  to  be 
kept  out  of  his  position  by  defendant. 

Butler,  J.  The  power  to  create  a  corporation  is  an  attribute 
of  sovereignty ;  and  the  government  of  the  United  States  created 
the  corporation  in  question,  in  the  exercise  of  that  independent 
and  supreme  sovereign  power  which  the  people  delegated  to  it 
by  the  constitution.    It  is,  therefore,  the  creature  of  that  sover- 
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eignty,  and  amenable  to,  and  controllable  by  it,  and  by  none  other. 

An  information  in  the  nature  of  a  quo  warranto  against  a  cor- 
poration lies  only  at  the  instance  and  in  the  name  of  the  sov- 
ereign power  which  created  it.  (5  Wheaton  291.)  The  original 
writ  so  lay  against  any  person  who  usurped  any  franchise  or 
liberty  against  the  king,  or  for  misuser  or  non-user  of  franchises 
or  privileges  granted  by  him.  The  information  in  the  nature 
of  a  quo  warranto,  authorized  by  the  statute  of  the  9th  Anne,  at 
the  relation  of  any  person  against  any  other  person  usurping, 
intruding  into,  or  unlawfully  holding  any  franchise  or  office  in 
any  corporation,  is  but  an  extension  and  simplification  of  the 
ancient  writ,  and  is  grantable  only  where  that  would  lie.  In 
England  it  lies  in  the  name  of  the  sovereign  against  those  who 
usurp  such  franchises,  because  such  usurpation  is  in  derogation 
of  the  rights  of  the  crown.  In  this  country  it  lies  in  the  name 
of  the  government,  against  those  who  usurp  such  franchises, 
because  grantable  or  granted  by  the  commonwealth. 

"The  state,  or  commonwealth,"  says  Mr.  Angell  in  his  work  on 
corporations,  "stands  in  the  place  of  the  king,  and  has  succeeded 
to  all  the  prerogatives  and  franchises  proper  to  a  republican  gov- 
ernment. With  us  therefore  to  assume  a  power  which  can  not 
be  exercised  without  a  grant  from  the  sovereign  authority,  or  to 
intrude  into  the  office  of  a  private  corporation,  contrary  to  the 
provisions  of  the  statute  which  creates  it,  is,  in  a  large  sense,  to 
invade  the  sovereign  prerogative  and  to  assume  or  violate  a 
sovereign  franchise."  And  the  cases  cited  fully  sustain  his  posi- 
tions. Upon  the  same  principles  the  information  can  lie  only 
in  the  name  of  the  United  States  and  in  the  federal  courts, 
against  those  who  invade  a  franchise  grantable  or  granted  by  the 
national  government. 

As  then  the  corporation  in  question  is  the  creature  of  federal 
sovereignty,  and  in  respect  to  its  internal  organization,  opera- 
tion and  continual  existence  is  amenable  to  and  controllahle  by 
that  sovereignty  alone;  and  as  the  writ  in  question  is  properly 
grantable  by  that  sovereignty  alone  whose  franchise  has  been 
invaded  and  violated,  it  would  seem  upon  principle  too  clear  for 
argument  (if  there  be  nothing  m,ore  in  the  case)  that  the  relator 
has  erred  in  invoking  the  interference  of  another  uninvaded  and 
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unviolaied  sovereignty,  and  the  court  hclow  have  erred  in  assum- 
ing jurisdiction  and  granting  the  writ. 

Such  is  the  obvious  prima  facie  character  of  the  ease  before  us. 
But  the  plaintiff  insists  that  there  is  no  error  and  makes  several 
claims,  founded  upon  the  complex  character  of  sovereignity  as  it 
exists  in  this  countiy,  divided  between  the  national  and  state 
governments. 

1.  He  insists  in  the  fir.st  place  that  this  institution  is  amen- 
able to  state  sovereignty,  because  it  is  located  and  its  officers 
discharge  their  duties  and  perform  their  functions  within  this 
state.  This  claim  is  groundless. 

It  is  indeed  true,  in  the  language  of  the  supreme  court  of  the 
United  States  (2  Howard  555),  that  a  "corporation  created  by 
a  state  to  perform  its  functions  under  the  authority  of  that  state, 
and  only  suable  there,  though  it  may  have  members  out  of  the 
state,  is  a  person,  though  an  artificial  one,  inhabiting  and  be- 
longing to  that  state,  and,  therefore,  entitled— for  the  purpose 
of  suing  and  being  sued— to  be  deemed  a  citizen  of  the  state." 
But  this  is  not  such  a  corporation.  It  was  not  created  by  us; 
it  does  not  perform  its  functions  under  our  authority,  and  it  is 
the  creature  of  and  controllable  by  another  and  superior  sover- 
eignty. That  other  sovereignty  is  exercised  over  the  whole  coun- 
try irrespective  of  state  lines  or  state  authority.  It  places  its 
officers,  agents  and  instruments  wherever  its  necessities  or  its 
interests  require,  and  necessarily  within  the  limits  of  the  states. 
With  those  officers,  and  agents,  and  instruments,  in  the  exercise 
of  their  functions,  state  authority  can  in  no  way  interfere.  The 
national  banks  are  its  instruments,  by  which  it  performs  its 
functions  in  establishing  a  national  currency;  on  that  fact  their 
constitutionality  is  placed,  and  in  the  exercise  of  the  powers  con- 
ferred upon  them  they  are  as  independent  of  state  control  as 
the  army,  or  navy,  or  the  officers  of  the  sub-treasury  and  cus- 
tom-house, or  any  other  instrumentality  by  which  the  functions 
of  the  federal  government  are  performed.  No  other  view  is  com- 
patible with  the  principles  of  our  own  jurisprudence,  or  those 
recognized  and  declared  by  the  supreme  court  of  the  United 
States  in  numerous  cases,  and  particularly  in  the  exhaustive 
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Opinion  of  Chief  Justice  ^Marshall  in  McCuUoch  v.  Maryland,  4 
Wheat.  316. 

2.  The  relator  insists,  in  the  second  place,  that  the  superior 
court  has  jurisdiction  of  the  defense  set  forth  in  the  informa- 
tion, because  the  judicial  power  of  the  federal  and  state  govern- 
ments is  exercised  concurrently  by  the  courts  of  either,  unless 
congress  has  conferred  exclusive  jurisdiction,  in  respect  to  the 
subject-matter,  on  the  federal  courts,  and  no  such  exclusive  juris- 
diction has  been  conferred  in  relation  to  this.  This  claim  is 
equally  unfounded. 

It  is  undoubtedly  true  that  the  state  courts  retain  jurisdiction 
over  some  matters,  to  which,  by  the  constitution  and  laws  of  the 
United  States,  jurisdiction  is  given  to  the  federal  government 
and  courts,  and  in  respect  to  which  jurisdiction  appertained  to 
and  was  exercised  by  the  state  courts  prior  to  the  adoption  of 
that  constitution.  On  that  subject  the  rule  seems  to  be,  that 
the  state  courts  retain  the  jurisdiction  which  they  had  before  that 
event  except  where  it  was  taken  away  by  an  exclusive  constitu- 
tional grant  of  jurisdiction  to  the  federal  government,  or  con- 
gress have  made  the  jurisdiction  exclusive  in  the  federal  courts, 
or  the  exercise  of  the  jurisdiction  is  repugnant  to,  and  incom- 
patible with  such  exercise  by  those  courts. 

But  the  cases  where  such  concurrent  jurisdiction  can  be  enter- 
tained by  the  courts  of  the  states  are  few.  Most  of  those  where 
such  jurisdiction  has  been  sustained  by  the  supreme  court  of  the 
United  States,  and  all  to  which  we  have  been  particularly  re- 
ferred, were  cases  of  a  criminal  character  where  the  act  wa.s  an 
offense  against  both  sovereigntias,  and  punished  by  the  law  of 
the  state.  Here  there  could  be  no  jurisdiction  anterior  to  the 
adoption  of  the  constitution.  Nor  has  there  been  any  invasion 
of  the  sovereignty  of  this  state  or  violation  of  its  laws,  or  any 
offense  which  the  state  is  called  upon  to  redress  in  its  own  behalf. 
It  is  a  clear  principle  that  where  there  has  been  no  offense  there 
can  be  no  judicial  jurisdiction;  and  equally  clear  that  a  state 
has  no  authority  to  enforce  a  national  law  in  behalf  of  the 
national  government. 

And  this  is  one  of  that  class  of  eases  where  jurisdiction  in  the 
state  court  is  utterly  incompatible  with  the  necessary  jurisdic- 
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tion  of  the  national  government.  The  corporation  in  question 
being  the  creature  and  instrument  of  that  government  must  nec- 
essarily be  subject  to  that  alone.  By  the  common  law,  and  by 
our  statute,  an  information  of  this  character  lies  as  well  to  de- 
prive a  corporation  of  its  charter  as  to  determine  the  rights  of 
its  competing  officers;  and  if  the  relator  is  right  in  this  claim,  its 
charter  can  be  taken  away  and  its  franchises  seized  by  the  courts 
of  the  state.  Nothing  could  be  more  repugnant  in  character 
than  such  an  unauthorized  interference,  for  such  a  purpose,  or 
for  any  purpose, 

3.  The  plaintiff  claims  in  the  third  place,  that  concurrent 
jurisdiction  of  the  subject-matter  is  conferred  upon  the  state 
courts  by  the  amended  currency  act  of  1864,  section  57,  which 
provides,  "that  suits,  action  and  proceedings  against  any  as.socia- 
tion,  under  this  act,  may  be  had  in  any  circuit,  district,  or  terri- 
torial court  of  the  United  States,  held  within  the  district  in  which 
such  a.ssoeiation  may  be  established;  or  in  any  state,  county  or 
municipal  court  in  the  county  or  city  in  which  said  association 
is  located,  having  jurisdiction  in  similar  cases.  Provided,  how- 
ever, that  all  proceedings  to  enjoin  the  comptroller  under  this 
act  shall  be  had  in  a  circuit,  district  or  territorial  court  of  the 
United  States  held  in  the  district  in  which  association  is  located." 
To  this  claim  also  we  find  it  impossible  to  assent. 

The  information  in  the  nature  of  a  quo  warranto,  although 
grantable  to  determine  a  private  right  to  an  office  in  a  corpora- 
tion, between  party  and  party,  as  well  as  to  determine  the  right 
of  the  corporation  to  the  franchise  assumed,  and  a  civil  proceed- 
ing must  be  tiled  and  issued  in  the  name  of  the  sovereignty  which 
created  the  corporation,  and  is  still  so  far  forth  a  prerogative 
writ.  Congress,  in  the  exercise  of  its  authority  to  apportion  the 
judicial  power  among  the  inferior  federal  courts,  has  been  very 
cautious  in  conferring  the  power  to  grant  prerogative  writs. 
That  power  is  nowhere  conferred,  in  express  terms,  upon  the 
circuit  or  any  other  federal  court  located  in  the  states.  They  did 
attempt  to  confer  the  power  to  grant  a  mandamus  upon  the  su- 
preme court,  as  a  matter  of  original  jurisdiction,  but  that  court, 
in  Marbury  v.  Madison,  held  the  act  unconstitutional,  on  the 
ground  that  it  was  not  competent  for  congress  to  increase  the 
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original  jurisdiction  of  the  supreme  court.  By  the  eleventh 
section  of  the  judiciary  act  of  1789  jurisdiction  was  given  to 
the  circuit  courts  of  all  suits  of  a  civil  nature  at  common  law 
and  in  equity  to  the  amount  of  $500  or  more  betwen  certain 
parties.  This  writ,  though  in  its  nature  grantable  at  the  dis- 
cretion of  the  court,  is  one  of  right,  and  constitutes  a  suit 
within  the  meaning  of  that  term  as  used  in  the  act,  but  it  is  not 
of  the  character,  or  between  the  parties  contemplated  by  it. 

The  14th  section  also  authorizes  the  circuit  and  other  federal 
courts  "to  issue  writs  of  habeas  corpus  and  all  other  writs  not 
specially  provided  for  by  statute,  which  may  be  necessary  for 
the  exercise  of  their  respective  jurisdictions,  and  agreeable  to 
the  principles  and  usages  of  law."     But  the  supreme  court,  in 
Mclntire  v.  Wood  (7  Cranch  504),  and  M'Lung  v.  Silliman  (6 
Wlieaton  598),  and  Kendall  v.  The  United  States   (12  Peters 
524),  held  that  the  circuit  courts,  within  the  states,  had  not 
power  under  those  sections  to  grant  a  mandamus,  which  is  one  of 
those  writs,  unless  necessary  for  the  exercise  of  their  jurisdiction 
within  the  limits  prescribed,  although  the  power  was  sustained 
in  the  latter  ca.se,  as  having  been  given  to  the  circuit  court  of  the 
District  of  Columbia.    The  granting  of  those  wnts  undoubtedly 
appertains  to  the  judicial  power  of  the  government,  but  that 
part  of  the  power  seems  not  to  have  been  conferred  by  congress 
upon  any  of  the  courts  but  that  of  the  District  of  Columbia,  in 
prescribing  their  jurisdiction,  except  as  incident  to  and  necessary 
for  the  exercise  of  the  other  special  powers  with  which  they  are 
clothed.     The  circuit  court  of  the  United  States  for  this  district 
has  not  the  power,  therefore,  to  issue  a  quo  ivarraiito  in  a  case 
like  this,  by  virtue  of  any  general  jurisdiction.    And  is  it  to  be 
assumed  that  congress,  having  been  thus  cautious  of  entrusting 
the  federal  courts  with  that  power,  intended  nevertheless  to  con- 
fer it  by  the  language  quoted  and  not  only  on  the  federal,  but 
upon  the  state  court;  to  delegate  to  the  state  courts  a  part  of 
their  sovereignty;  to  submit  a  corporation— a  creature  of  their 
creation,  and  an  instrument  by  which  they  perfonn  one  of  their 
functions— to  the  absolute  and  unrestrained  supervision  and  con- 
trol of  the  courts  of  another  sovereignty,  especially  when  by  the 
act  which  created  it  they  reserved  to  their  own  officers  unusual 
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supervisory  power  and  control  ?  I  think  not.  And  if  the  case 
turned  upon  that  question  alone,  I  should  be  strongly  inclined 
to  the  opinion  that  congress  intended  by  the  clause  quoted  to 
provide  a  more  co)ivenient  forum  for  determining  the  ordinary 
questions  which  must  naturally  arise  between  the  corporations 
and  others  in  the  course  of  their  business,  and  intended  no  more. 

But  there  is  another  and  conclusive  objection  to  this  claim  of 
the  plaintifiP.  The  section  in  question  authorizes  suits  against  the 
corporation  only.  This  is  not  a  suit  against  the  corporation,  but 
a  proceeding  by  one  individual  against  another  individual  com- 
peting for  the  office  of  director  of  it,  and  it  is  not  within  the 
letter  or  spirit  of  the  act. 

For  these  reasons  we  advise  that  the  information  is  insufficient 
and  the  demurrer  should  be  sustained. 

In  this  opinion  the  other  judges  concurred. 
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8  Humphrey  (Penn.)  176-184.     1847. 

TuRLEY,  J.  On  the  18th  day  of  August,  1843,  G.  A.  Davie, 
who  had  been  elected  trustee  for  the  county  of  Montgomery,  ex- 
ecuted his  bond,  with  G.  P.  Allen  and  Robert  McMurdie  his 
sureties,  to  the  governor  in  and  over  the  state  of  Tennessee,  in 
the  penal  sum  of  $3,000,  to  be  void  upon  condition  that  he  re- 
ceived and  securely  kept  and  paid  over  the  school  funds  of  said 
county,  as  the  law  directs.  This  bond  was  acknowledged  in  open 
court  at  the  August  term,  1843,  of  the  county  court  of  IMont- 
gomery.  The  condition  of  this  bond  being  broken,  a  suit  thereon 
was  commenced  at  the  July  term,  1846,  of  the  circuit  court  of 
Montgomery,  in  the  name  of  Aaron  V.  Brown,  governor,  in  and 
over  the  state  of  Tennessee,  against  G.  P.  Allen  and  Robert  JMc- 
Murdie,  two  of  the  obligators.  To  the  declaration  the  defendants 
filed  a  general  demurrer,  which  was  sustained  by  the  circuit 
judge,  and  judgment  given  accordingly,  from  which  an  appeal 
in  error  is  prosecuted  to  this  court. 

The  question  presented  for  consideration  upon  this  demurrer 
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is  whether  a  suit  at  law  can  be  maintained  upon  this  bond,  in 
the  name  of  the  governor  of  the  state.  By  the  43d  section  of 
the  act  of  1838,  ch.  148,  and  the  41st  section  of  the  act  1840,  eh. 
38,  the  trustees  of  the  diil'erent  counties  of  this  state,  before  the 
reception  of  the  portion  of  common  school  fund  belonging  to 
their  counties  under  the  general  law  for  distributing  it  to  them, 
are  required  to  enter  into  bond,  with  two  or  more  securities,  for 
the  proper  performance  of  their  duties  in  relation  thereto,  to 
the  superintendent  of  public  instruction  and  his  successors  in 
office.  The  bond  sued  on  then,  in  this  action,  is  not  a  good 
statutory  bond,  according  to  all  the  decisions  of  the  state  courts 
upon  such  subjects  and  the  question  necessarily  is  wliether  it 
can  be  held  to  be  a  good  common  law  bond  to  be  sued  upon  in 
the  name  of  the  governor  of  the  state. 

Before  entering  into  a  general  investigation  of  this  subject  we 
deem  it  proper  to  premise  that  the  bringing  this  suit  in  the  name 
of  Aaron  V.  Brown,  governor  and  successor  of  James  C.  Jones, 
gives  no  additional  strength  to  the  action  which  it  would  not 
have  had,  provided  the  suit  had  been  brought  merely  in  the  name 
of  the  governor  of  the  state,  and  that  the  question  must  be  ex- 
amined as  if  it  had  been  so  brought,  for  if  the  bond  be  not  a 
good  common  law  bond  when  made  payable  to  the  office  of  the 
governor  as  such,  the  making  it  payable  to  a  particular  governor 
described  eo  nomine  and  his  successors  could  not  sustain  the 
action,  for  in  such  case,  the  suit  would  not  enure  to  his  suc- 
cessors, but  must  be  brought  in  his  name  if  alive,  and  if  not,  in 
the  name  of  his  personal  representative.  The  bond  in  this  case, 
in  point  of  fact,  was  not  executed  to  any  particular  governor,  eo 
nomine,  but  to  the  governor  in  and  over  the  state  of  Tennessee, 
then  can  an  action  at  law  be  maintained  upon  it?  The  solution 
of  this  question  depends  upon  the  fact  w^hether  a  bond  can  upon 
common  law  principles  be  executed  to  the  governor  of  the  state. 
In  the  case  of  Polk  v.  Plummer  and  others,  2  Humph.  506,  Judge 
Reese,  who  delivered  the  opinion  of  the  court,  says,  "that  when 
a  statute  directs  a  bond  for  the  public  benefit  to  be  made  payable 
to  the  governor  or  other  functionary  having  legal  succession, 
the  office  is  the  payee,  and  the  successor,  w^hether  described  eo 
nomine,  either  in  the  statute  or  bond,  or  not,  may  yet  maintain 
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the  action,  such  officer  being  made  by  form  of  the  statute  and 
for  the  public  benefit,  quod  hoc,  a  corporation  sole."  There  is 
no  reason  whatever,  for  questioning  the  general  truth  of  this 
proposition ;  it  is  sustained  by  the  judgment  of  the  supreme  court 
of  North  Carolina  in  the  case  of  the  JiLstices  of  Cumberland  v. 
John  Armstrong  and  others,  3  Dev.  284,  where  it  is  held  that 
the  acts  of  assembly  w'hich  direct  the  justices  of  the  county 
courts  to  take  bonds  to  themselves  in  their  official  capacity  con- 
fer on  them,  as  to  such  bonds,  a  corporate  character. 

But  it  must  be  admitted  in  both  these  cases  that,  if  they  be 
only  quoad  corporations,  and  the  bonds  be  not  within  the  statute 
authorizing  them,  they  will  not  enure  by  succession.  But  is  a 
governor  of  a  state  only  quoad  a  corporation  sole?  We  think 
not.  It  is  true  it  is  held  in  the  case  of  Polk  v.  Plummer  and 
others  to  be  quoad  that  particular  transaction  a  corporation  sole, 
but  that  was  all  that  it  was  necessary  to  hold  him  in  that  case; 
but  it  is  not  determined  that  he  is  not  a  corporation  sole  for 
other  purposes  besides  those  in  which  bonds  are  directed  by 
statute  to  be  made  payable  to  him.  Blackstone,  in  the  first 
volume  of  his  Commentaries,  page  469,  says:  "A  corporation 
sole  consists  of  one  person,  only,  and  his  successors  in  some  par- 
ticular station,  who  are  incorporated  by  law,  in  order  to  give 
them  sole  legal  capacities  and  advantages,  particularly  that  of 
perpetuity,  which  in  their  natural  persons  they  could  not  have 
had."  In  this  view  the  king  is  a  sole  corporation;  so  is  a  bishop, 
and  so  is  every  parson  and  vicar. 

Now  the  governor  constitutes  the  executive  department  of  the 
state ;  he  is  vested  by  the  constitution  of  the  state  with  great  and 
important  powers  to  be  executed  for  the  benefit  of  the  state,  and 
it  is  absolutely  necessaiy  that  there  should  be  no  interregnum  in 
his  office,  to  avoid  many  and  great  inconveniences;  this  can  not 
be  unless  we  apply  to  him  the  maxim  of  the  common  law,  applic- 
able to  the  king,  that  he  never  dies;  this  maxim  of  the  common 
law  (like  most,  if  not  all,  of  them)  is  based  upon  wise  concep- 
tions, and  not  upon  any  foolish  reverence  for  kings  or  belief  in 
their  sanctity  or  immunity  from  the  common  lot  of  mankind, 
but  upon  the  necessary  assumption  that  the  state,  which  protects 
and  cares  for  all,  never  ceases  to  exist,  but  that  it  is  always 
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alive  and  active  in  the  performance  of  its  duties  to  the  citizen. 
The  state,  being  an  ideality,  can  only  be  conceived  of  through  the 
public  functionaries  who  constitute  the  different  departments 
by  which  it  exists ;  therefore,  to  hold  that  it  never  dies  is  neces- 
sarily to  hold  that  those  who  constitute  its  necessary  departments 
never  die.  The  departments  by  which  the  government  of  Great 
Britain  exists  are  the  king  and  houses  of  parliament;  the  king 
is  the  executive  of  the  nation,  and  he  and  the  two  houses  of 
parliament  are  the  legislature;  there  is  never  in  contemplation 
of  law  an  interregnum  in  either  of  these  departments,  for  the 
law-making  and  the  law-executing  power  being  absolutely  neces- 
saiy  to  the  existence  of  the  state,  if  they  cease  to  be,  the  state 
pro  tempore  ceases  to  exist,  which  would  be  a  solecism  in  a  gov- 
ernment not  destroyed  by  invasion  or  rebellion,  and  thrown  back 
upon  the  primitive  principles  of  society. 

The  governor  of  this  state  is  the  executive  of  it;  it  is  one  of  his 
duties,  among  many  others,  to  see  that  the  laivs  of  the  state  are 
executed  and  obeyed;  this  is  a  great  and  fundamental  duty, 
without  the  proper  observance  of  which  society  might  and  would 
necessarily  be  greatly  distracted,  and  the  proper  security  of 
life,  liberty  and  property  seriously  endangered  for  the  purpose 
of  enforcing  the  execution  of  the  laws,  and  the  protection  of 
the  state  from  rebellion  and  invasion;  he  is  the  commander  of 
the  forces  of  the  state;  to  hold  that  there  can  be  an  interregnum 
in  this  office  ivould  be  to  hold  to  the  temporary  anarchy  of  the 
state,  and  in  order  to  hold  that  there  is  no  such  interregnum  we 
must  hold  that  the  governor,  as  such,  never  dies;  to  do  this  he 
must  be  a  corporation  sole,  with  succession  in  office.  Such  we 
thinh  he  is,  constituted  so  by  the  organization  of  our  state  govern- 
ment, and  not  by  any  particular  statute  or  statutes;  and  therefore 
when  bonds  are  directed  to  be  made  payable  to  him  in  his  official 
capacity,  they  are  payable  to  him  in  his  capacity  as  a  corpora- 
tion sole  quoad  that  particular  transaction. 

If  the  governor  of  the  state  be  a  corporation  sole,  then  he 
may  be  a  trustee,  and  that,  too,  in  things  not  connected  with  his 
office ;  for  it  is  well  settled  that  corporations,  both  aggregate  and 
sole,  may  be  trustees  for  others.  A  bond,  then,  executed  to  a 
governor  of  a  state  voluntarily,  which  violates  no  public  policy 
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or  private  morality,  but  on  the  contrary  is  made  to  secure  a 
public  right,  may  be  sued  upon  at  law  in  the  name  of  the  gov- 
ernor, for  the  benefit  and  use  of  these  interested  in  it,  and  that, 
too,  though  there  be  no  express  statute  authorizing  it.  There  is 
no  case  to  be  found  contradicting  this  position. 

In  the  case  of  The  United  States  v.  Thos.  Tingiey,  5  Pet.  114, 
it  was  held  "that  a  bond  voluntarily  given  to  the  United  Stat&s, 
and  not  prescribed  by  law,  is  a  valid  instrument,  upon  the  parties 
to  it,  in  point  of  law,  because  the  United  States  have  in  their 
political  capacity  a  right  to  enter  into  a  contract,  or  take  a  bond 
not  previously  provided  by  law,  and  the  United  States,  being 
a  body  politic,  may  within  the  sphere  of  the  constitutional  power 
granted  to  it  enter  into  contracts  not  prohilnted  by  law  and  ap- 
propriate to  the  just  exercise  of  those  powers." 

In  the  case  of  Ilibbits  v.  Canada  et  al.,  10  Yerg.  4G5,  it  was 
held  by  this  court  that  when  an  administration  bond  was  made 
payable  to  James  Ilibbits,  chairman  of  Smith  county,  and  his 
successors  in  office,  instead  of  the  governor,  as  is  directed  by 
law,  "that  no  action  at  law  could  be  maintained  on  the  bond  in 
the  name  of  a  successor,  but  that  the  bond  was  valid  at  common 
law  as  a  voluntary  bond,  and  that  a  suit  at  law  might  be  main- 
tained upon  it  in  the  name  of  the  personal  representative  of 
Hibbits."  The  chairman  of  the  county  court  is  not  a  corpora- 
tion sole,  and,  therefore,  upon  his  death  he  has  no  successor,  and 
a  bond  executed  to  him  without  authority  by  statute  necessarily 
descends  to  his  personal  representative,  and  must  be  sued  upon 
in  his  name. 

The  case  of  Polk,  Governor,  v.  Plummer  et  al.,  in  2  Humph. 
500,  holds,  as  we  have  seen,  in  a  too  restricted  sense,  that  the 
governor  is  a  corporation  sole  when  a  bond  has  been  executed 
to  him  by  statutory  provision.  In  the  case  of  Jones,  Governor,  v. 
^¥iley  et  al.,  4  Humph.  146,  a  bond  was  taken  from  the  clerk 
of  Roane  county  court,  payable  to  Newton  Cannon  and  his  suc- 
cessors in  office,  but  taken  before  the  wrong  tribunal,  it  was  held 
that  the  bond  was  not  a  good  statutory  bond,  but  that  it  was  a 
good  common  law  bond,  and  might  be  sued  upon  in  the  name  of 
Cannon's  personal  representative,  but  not  in  the  name  of  his 
successor.    But  Newton  Cannon  was  not  a  corporation  sole,  and, 
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therefore,  could  have  no  successors,  and  even  if  the  bond  had 
been  made  payable  to  him  calling  him  governor,  it  is  probable 
it  would  have  been  held  to  be  a  description  pei-sonal  only. 

In  the  case  of  The  Justices  of  Carroll  County  Court  v.  Bu- 
chanan, 2  Murph.  40,  it  is  held  by  the  supreme  court  of  North 
Carolina  that  a  guardian  bond  made  payable  to  the  justices  of 
Carroll  county  is  void  at  commbn  law,  because  it  was  held  that 
the  justices  of  the  county  court  are  not  a  corporation,  and  their 
individual  names  were  not  used  in  the  bond  or  suit ;  but  it  may  be 
doubted  whether,  if  the  bond  was  executed  in  pursuance  of  the 
statute,  the  justices  would  not,  under  the  authority  of  the  case 
of  The  Justices  of  Cumberland  v.  Armstrong,  3  Dev.,  he  con- 
.sidered  a  corporation  quoad  that  transaction. 

In  the  case  of  the  governor  for  use  of  the  State  Bank  v. 
Twitty  et  al.,  1  Dev.  153,  it  was  held  by  the  supreme  court  of 
North  Carolina  that  a  sheriff's  bond  in  a  sum  different  from 
that  directed  by  law,  made  payable  to  John  Branch,  governor, 
and  his  successors  was  not  a  good  statutory  bond,  and  could  not 
be  sued  upon  in  the  name  of  Gabriel  Holmes,  governor,  and  his 
successoi-s.  This  case  is  the  same  with  that  of  Jones,  Governor, 
v.  Wiley  et  al.,  4  Humph.  46,  and  was  decided  as  that  was,  for 
the  same  reason,  to  wit,  that  the  bond  is  payable  to  the  governor 
as  an  individual  eo  nomine,  and  not  to  his  office,  and,  therefore, 
descends  to  his  personal  representative.  These  are  all  the  cases 
to  which  we  have  been  referred  as  conflicting  with  the  view  we 
have  taken  in  this  case.  We  think,  as  we  have  endeavored  to 
show,  that  they  are  not  in  conflict  with  it. 

Upon  the  whole,  then,  we  are  of  opinion  that  the  execution  of 
this  bond  being  voluntary,  and  for  the  purpose  of  securing  a 
fund  belonging  to  the  county  of  Montgomery,  donated  to  it  by 
the  state,  and  for  which  the  trustee  of  the  county  was  bound  to 
enter  into  bond  and  security  before  he  received  it,  the  mistake 
of  the  county  court  in  not  taking  this  bond,  payable  to  the  super- 
intendent of  public  instruction,  but  to  the  governor  of  the  state, 
though  it  vitiates  it  a.s  a  statutory  bond,  does  not  avoid  it  at 
common  law,  but  that  the  governor  of  the  state  being  a  corpora- 
tion sole,  a  suit  may  be  maintained  upon  it  in  his  name  for  the 
benefit  of  the  county  of  Montgomery. 
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We  therefore  reverse  the  judgment  of  the  circuit  court,  over- 
rule the  demurrer  and  remand  the  case  for  further  proceeding. 


GREENE  ET  AL  v.  DENNIS. 

6  Conn.  292.    1826. 

This  was  an  action  of  ejectment,  for  a  tract  of  land  in  Pom- 
fret,  tried  at  Brooklyn,  September  term,  1825,  before  Bristol,  J. 

The  plaintiffs  claimed  title  to  the  demanded  premises,  as  the 
heirs  at  law  of  Sylvester  Wickes;  and  the  defendant,  as  the 
lessee  of  the  Yearly  Meeting  of  the  people  called  Quakers,  who 
claimed  to  be  devisees  of  Wickes  and  the  lessee  of  Rowland 
Greene,  who  claimed  as  a  residuary  devisee.  To  prove  his  title, 
the  defendant  exhibited  in  evidence  the  last  will  and  testament 
of  Wickes,  dated  the  17th  of  January,  1822.  The  clause  of  the 
will  comprising  the  demanded  premises  was  in  thase  words : 
"I  give  the  Yearly  Meeting  of  the  people  called  Quakers,  of 
New  England,  my  farm  in  Porafret,  that  I  bought  of  Clark  and 
Nightingale,  the  net  income  of  which  is  to  be  appropriated  in 
aid  of  the  charitable  fund  of  the  boarding  school  established  by 
Friends  in  Providence,  to  them  the  said  people  called  Quakers, 
and  their  successors  in  the  same  faith  forever."  After  making 
numerous  other  devises  and  bequests,  the  testator  disposed  of 
the  residue  in  the  following  terms:  "Also,  I  give  to  my  said 
nephew,  Rowland  Greene,  all  the  rest  and  residue  of  my  estate, 
of  what  kind  or  nature  it  may  be,  or  wherever  foimd  not  herein 
or  otherwise  disposed  of  on  condition  that  he,  the  said  Rowland, 
pay  or  cause  to  be  paid,  all  my  just  debts,  the  foregoing  legacies, 
funeral  charges  and  expense  of  settling  my  estate."  The  tes- 
tator died  soon  afterward,  and  his  will  was  duly  proved  and 
approved.  The  defendant  also  proved  who  the  members  of  the 
Yearly  Meeting  were,  viz.,  Benjamin  Freeborn  and  thirty-two 
others,  whose  names  were  specified.  To  prove  that  the  Yearly 
Meeting  was  a  corporation,  capable  of  taking  and  holding  lands 
by  devise,  the  defendant  adduced  in  evidence  certain  votes  and 


78  CREATION  OF  CORPORATIONS. 

proceedings  from  the  records  of  that  body,  beginning  in  1683 
and  extending  to  the  commencement  of  this  suit.     *     *     * 

The  judge  instructed  the  jury  that  the  members  of  the  Yearly- 
Meeting  could  not  take  and  hold  the  farm,  as  individuals,  for 
the  purposes  mentioned  in  the  will;  that  the  votes  and  acts 
done  by  the  society,  however  long  their  continuance,  would  not 
authorize  the  presumption  of  a  charter  of  incorporation,  with 
power  to  purcha.se  and  hold  real  estate,  unless  they  were  such 
acts  of  the  society  as  they  could  not  perform  without  being  in- 
corporated ;  that  if  such  devise  to  the  Yearly  Meeting  was  void 
for  uncertainty,  or  because  the  society  was  not  incorporated, 
the  farm  would  descend  to  the  heirs  at  law  of  the  testator,  would 
not  pass  by  the  residuary  clause  in  the  will  to  Rowland  Greene. 
The  juiy  returned  a  verdict  for  the  plaintiffs,  and  the  defendant 
moved  for  a  new  trial  on  the  ground  of  misdirection. 

HosMER,  Ch.  J.  *  *  *  2.  The  next  question  that  arises 
in  the  case  is,  whether  the  Yearly  Meeting  was  a  corporation, 
capable  of  holding  land  in  trust. 

By  a  corporation  it  is  understood,  in  contradistinction  from  a 
voluntary  association  of  individuals,  a  society  created  by  the 
sovereign  power. 

At  the  trial  of  this  cause  no  charter  of  incorporation  was  ex- 
hibited. It,  however,  was  contended,  from  a  long  and  continued 
exercise  of  certain  acts,  that  an  incorporation  ought  to  be 
presumed. 

That  a  grant  of  charter  is  presumable  from  the  long  con- 
tinued exercise  of  authority  is  indisputable,  and  has  not  been 
disputed,  and  all  the  cases  cited  by  the  defendant's  counsel  tend 
only  to  prove  this  unquestionable  principle.  The  inquiry  in  this 
case  involves  no  question  of  law,  and  turns  entirely  on  a  point 
of  fact.  Admitting  all  the  acts  done  by  the  Yearly  Meeting  for 
more  than  a  century  to  have  been  lawful,  do  they  warrant  the 
presumption  that  they  were  incorporated?  This  is  the  precise 
inquiry,  and  in  his  charge  to  the  jury,  the  judge,  recognizing 
the  law  of  presumptions,  instructed  them  that  the  acts  done 
mu.st  have  been  such  as  an  unincorporated  Yearly  Meeting  could 
not  have  performed.  When  fairly  construed,  the  following 
was  virtually  the  opinion  expressed :     If  the  acts  done  by  the 
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Yearly  Meeting  bear  on  the  face  of  them  the  impress  of  corpor- 
ate acts,  such  as  individuals  can  not,  and  a  corporation  alone 
is  competent  to  perform,  you  may  presume  the  Yearly  Meeting 
to  be  a  corporation.  But  if  their  acts  were  within  the  com- 
petency of  individuals  to  perform,  they  furnish  no  ground  to 
presume  that  they  were  other  than  the  acts  of  individuals.  The 
inference  to  be  drawn  by  the  jury  was  a  fact  inquired  after 
from  facts  established,  and  their  reasoning  was  to  be  from  the 
effect  to  the  cause.  The  law  made  no  inference  on  the  subject, 
nor  gave  to  the  testimony  a  technical  efficacy  beyond  the  simple 
and  natural  operation.  The  principle  had  before  been  recog- 
nized in  Hart  v.  Chalker,  5  Conn.  Rep.  311.  "A  usage,"  said 
the  court,  "supposed  to  be  founded  on  a  grant  or  agreement, 
determines  the  extent  of  the  supposed  grant  or  agreement.  The 
right  granted  is  supposed  to  be  commensurate  with  the  right 
enjoyed.  They  are  different  media,  proving  precisely  the  same 
fact ;  and  it  is  because  of  this  indentity  of  proof  that  the  usage 
is  supposed  to  evince  the  grant.  In  short,  like  a  seal  with  its 
correspondent  impression,  the  grant  and  the  usage  are  in  a 
point  of  proof,  precisely  and  identically  the  same." 

The  principle  declared  by  the  judge  was  unquestionably  cor- 
rect; and  the  verdict  of  the  jury  necessarily  implies  that  the 
Yearly  Meetings  was  not  a  corporation. 

From  the  evidence  exhibited,  and  spread  on  the  motion  be- 
fore us,  my  mind  is  led  to  the  same  results.  Every  act  of  the 
Yearly  Meeting  is  entirely  reconcilable  with  the  belief  that  it 
was  done  by  persons,  not  bj^  virtue  of  corporate  authority,  but 
as  a  voluntary  association  of  individuals.  Let  it  be  supposed 
that  the  members  of  the  Yearly  Meetings  were  a  delegation, 
to  whom  was  confided  the  supervision  of  the  spiritual  concerns 
of  the  people  called  Quakers;  that  by  voluntary  contributions 
of  their  constituents  and  others,  they  were  invested  with  funds 
to  this  end ;  and  that  they  directed  the  general  concerns  and  the 
application  of  their  funds,  by  joint  agreement,  and  with  no  more 
of  compulsion  than  is  implied  in  the  voluntary  and  cheerful 
acquiescence  of  those  whose  interests  they  are  pursuing.  Super- 
add to  this,  that  they  kept  records  of  their  proceedings;  that 
they  appointed  a  clerk  and  treasurer;  that  they  held  lands,  as 
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individuals,  for  the  general  advantage,  that  they  advised  the 
payment  of  money  and  sent  to  the  respective  quarterly  meet- 
ings for  their  proportion ;  that,  in  fact,  they  celebrated  mar- 
riages, had  burying  places  and  admitted  members  of  their  Meet- 
ing or  discarded  them.  Every  one  of  these  acts  might  be  done 
by  them  as  individuals  without  corporate  authority  and  without 
coercion  except  over  their  own  funds.  Their  organization  for 
the  transaction  of  business  and  disposing  of  their  property, 
with  a  president  at  their  head  (which  I  believe  did  not  exist), 
with  their  clerk  and  treasurer,  and  minutes  of  their  proceedings, 
were  nothing  more  than  is  usually  done  by  an  unincorporated 
library  company  or  bible  society  or  other  voluntary  assemblies. 
It  does  not  appear  that  land  or  property  of  any  kind  was  held 
by  the  Yearly  Meeting,  unless  as  tenants  in  common,  or  that  a 
tax  was  laid  by  them  other  than  an  appointment  for  a  voluntary' 
contribution;  nor  is  there  exhibited  in  their  constitution,  or- 
ganization or  proceedings,  one  mark  or  indicium  of  a  corpora- 
tion. Nothing  was  done  by  them  beyond  the  competency  of 
individuals. 

So  far  as  the  testimony  adduced  may  be  relied  on,  the  mem- 
bers of  the  Yearly  Meeting  have  never  exercised  one  of  those 
incidents  which  necessarily  and  inseparatcly  are  annexed  to 
every  corporation.  They  have  no  perpetual  succession,  the 
primary  object  of  corporate  authority;  there  has  been  no  suing 
or  being  sued,  no  granting  and  receiving,  no  holding  of  lands 
or  estate  for  their  own  use,  or  that  of  others,  as  a  corporation ; 
no  common  seal,  by  which  the  indention  of  a  corporate  body  is 
manifested,  and  no  by-laws  for  the  better  government  of  them- 
selves. They  appear  to  have  had  the  capacity  of  agreeing, 
of  advising,  and  of  disposing  of  their  own,  as  individuals;  and 
beyond  this,  no  capacity  of  theirs  is  discerned. 

The  inference  from  such  premises,  that  the  Yearly  IMeeting 
was  incoi7)oratcd,  would  be  as  groundless  as  the  supposition 
that  an  individual,  by  virtue  of  his  personal  acts,  gives  proof 
of  his  being  a  corporation. 

It  is  not  sufficient  for  the  defendant  to  show  that  the  Yearly 
Meeting  was  a  corporation,  but  he  must  proceed  further,  and 
prove  that  it  \?  futhorized,  by  virtue  of  its  corporate  powers,  to 
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hold  property  in  trust  for  others.  Such  confidence  is  not  in- 
cidental to  every  corporation,  but  in  general,  it  is  foreign  to  the 
end  of  its  institution.  Hence  a  corporation  can  not  be  seized 
of  land  to  the  use  of  another  (Bro.  Abr.  tit.  Feoffment.  D. 
Cruise  on  Uses  22)  unless  it  has  explicit  authority  for  this  pur- 
pose. Now  what  act  was  ever  exercised  by  the  Yearly  IMeeting 
from  which  this  power  may  be  presumed  ?  No  such  act  appears ; 
And  hence  the  presumption  of  the  corporate  power  in  question 
can  not  be  made. 

I  conclude,  then,  that  the  Yearly  Meeting  never  was  a  cor- 
poration; and  if  it  were,  that  it  never  had  the  capacity  of  he- 
coming  a  trustee  for  others.     *     *     * 

The  other  judges  were  of  the  same  opinion. 

New  trial  not  to  he  granted. 


PENOBSCOT  BOOM  CORPORATION  v.  WILLIAM  P. 
LAMSON  ET  AL. 

16  Maine  224.     1839. 

Exceptions  from  the  court  of  common  plea^,  Perham,  J.,  pre- 
siding. 

Assumpsit  for  loomage  of  logs,  asserted  to  belong  to  the  de- 
fendants. The  writ  was  dated  December  21,  1835,  the  action 
was  entered  at  January  term,  1836,  and  continued  to  October 
term  following,  when  the  defendants  called  for  the  right  of  the 
attorneys  acting  for  the  corporation  to  appear  and  act  therefor. 
The  judge  ruled  that  it  was  unneeessaiy.  The  action  came  on 
for  trial  at  January  term,  1837,  when  the  general  issue  was 
pleaded,  and  a  brief  statement  was  filed,  denying  the  existence 
of  the  corporation  then  or  at  any  time ;  alleging  that  the  charter 
hy  and  under  which  the  plaintiffs  claimed  a  corporate  existence 
had  been  forfeited  by  non-nser;  that  there  had  been  no  organi- 
zation under  the  same;  that  it  was  dissolved  by  a  total  loss  of 
all  its  members;  and  that  it  had  never  compli<^d  with  the  pro- 
visions of  the  act  of  its  incorporation  by  a  total  neglect  to 
choose  any  officers  under  said  act.     To  support  the  action,  the 
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act  incorporating  the  Penobscot  Boom  Corporation,  February 
13,  1832,  Spec.  Laws,  c.  23G ;  a  bill  of  sale  from  Rnfiis  Dwinal, 
named  in  the  act,  to  Samuel  Veazie,  dated  February  17,  1832, 
conveying  one-half  of  the  charter,  booms,  and  property;  and 
another  bill  of  sale  from  Dwinal  to  Veazie,  dated  April  1,  1833, 
conveying  the  other  half;  were  introduced.  Also,  a  book  called 
and  offered  as  the  records  of  the  corporation,  but  not  verified  by 
the  oath  of  any  one;  "to  the  sufficiency  of  which,  to  prove  the 
organization,  as  well  as  to  the  introduction  of  all  the  testimony 
offered  by  plaintiff,  the  defendants'  counsel  objected.  The  ob- 
jection was  overruled,  and  a  part  of  the  book  was  read  to  the 
juiy.  The  defendants'  counsel  having  called  for  the  records." 
The  charter  and  the  bills  of  sale  were  copied  into  this  book,  and 
the  following  vote  appeared  therein :  ' '  Bangor,  April  2,  1833, 
I,  Samuel  Veazie,  being  the  only  owner  of  the  Penobscot  Boom 
Corporation,  have  this  day  had  a  meeting  of  said  corporation  at 
my  house,  and  appointed  myself  to  the  office  of  president  of  said 
corporation,  and  clerk  of  said  meeting,  with  full  powers  to  make 
all  records  and  to  transact  all  business  that  may  be  necessary  for 
carrying  said  corporation  into  full  effect  and  to  receive  and  col- 
lect all  tolls  that  may  be  due  from  time  to  time,  and  pay  all 
bills  against  the  said  corporation,  and  to  continue  until  some 
person  is  chosen  or  appointed  in  my  stead.  A  true  record.  At- 
test, Samuel  Veazie,  clerk. ' '  The  plaintiff  then  proved  that  the 
logs  were  surveyed  in  the  boom  by  Davis  &  Young  scalers,  ap- 
pointed by  the  surveyor-general  of  the  county  of  Penobscot, 
under  the  statute  of  March  2,  1833,  Spec.  Laws,  c.  373.  Young 
also  testified  that  he  took  charge  of  the  boom  in  the  spring  of 
1833,  and  had  retanned  it  since;  that  a  large  amount  had  been 
expended  on  the  boom  by  Veazie,  and  that  the  witness  is  the 
general  agent  of  Veazie  at  Oldtown,  and  drew  on  him  for  money 
and  paid  him  money  received  for  boomage,  and  knew  nothing 
of  the  corporation  of  his  own  knowledge.  It  was  proved  that 
the  boom  was  erected  in  the  spring  of  1832,  under  the  direction 
of  Dwinal,  and  has  been  in  operation  ever  since.  The  defend- 
ants requested  the  court  to  order  a  non-suit,  but  the  judge 
refused.  The  defendants  then  proved  that  the  boom,  when  full, 
prevented  the  free  passage  of  rafts  and  logs.     The  counsel  for 
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the  defendants  requested  the  judge  to  instruct  the  jury  that 
there  was  no  such  corporation  as  alleged;  that  there  was  no 
vote  or  direction  of  the  Penobscot  Boom  Corporation,  at  any 
regular  meeting  of  the  corporation,  authorizing  the  erection 
of  the  boom,  and  that  the  action  was  not  maintainable.  The 
judge  did  not  thus  instruct  them,  but  directed  them  to  inquire, 
if  the  evidence  submitted  to  them  proved  the  existence  of  such 
a  corporation  as  is  named  in  the  writ ;  and  if  not,  they  would 
return  a  verdict  for  the  defendants.  But  if  such  corporation 
had  been  proved,  it  not  being  denied  that  the  sum  claimed  in 
this  action  was  due,  if  the  contents  of  the  logs  had  been  legally 
ascertained,  they  would  find  for  the  plaintiff.  They  were  also 
directed  to  inquire  if  the  boom  had  been  erected  and  continued 
by  authority  of  the  Penobscot  Boom  Corporation.  The  jury 
returned  a  verdict  for  the  plaintiff,  and  being  inquired  of 
at  the  request  of  the  counsel  for  the  defendants,  stated  that  they 
found  the  boom  to  have  been  erected  and  continued  by  the  au- 
thority of  the  Penobscot  Boom  Corporation.  The  defendants 
excepted. 

Shepley,  j.  *  *  *  Tiig  existence  of  such  a  corporate  body 
is  denied,  and  it  is  said  that  it  does  not  come  within  the  legal 
description  of  a  corporation,  either  sole  or  aggregate,  as  defined 
hy  any  code  of  laws.  Corporations  originating  according  to 
the  rules  of  the  common  law  must  be  governed  by  it  in  their 
mode  of  organization,  in  the  manner  of  exercising  their  powers, 
and  in  the  use  of  the  capacities  conferred.  And  when  one  claims 
its  origin  from  such  a  course,  its  rules  must  be  regarded  in  de- 
ciding upon  its  legal  existence.  The  legislature  may,  however, 
create  a  corporation,  not  only  without  conforming  to  such  rules, 
but  in  disregard  of  them,  and  when  a  corporation  is  thus  created, 
its  existence,  powers,  and  capacities,  the  mode  of  exercising 
them,  must  depend  upon  the  law  of  its  creation.  It  was  the 
pleasure  of  the  legislature  in  this  case  to  create  a  corporate 
body,  without  requiring  a  conformity  to  the  iLsual  mode  of  or- 
ganization known  to  the  law.  The  grant  is  to  one  person  who 
was  at  liberty  to  associate  others,  or  to  have  a  succession  -wnthout 
it.  No  provision  is  made  for  a  division  of  the  property  allowed 
to  be  held  into  shares,  or  for  the  call  of  any  meeting,  or  the 
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choice  of  a  clerk,  or  any  other  officer,  or  the  keeping  of  any 
records,  or  any  mode  of  organization.  And  yet  many  important 
powers  and  privileges  are  granted  with  an  evident  design  to 
permit  their  exercise.  The  grant  being  to  one  pereon  and  with- 
out any  such  provisions,  the  inference  necessarily  is  that  it  was 
the  intention  of  the  legislature  to  permit  that  one  person  or  his 
successor  to  exercise  all  the  corporate  powers,  and  to  make  hia 
acts  when  acting  upon  the  subject-matter  of  the  corporation 
and  within  its  sphere  of  action  and  grant  of  power  the  acts  of 
the  corporation. 

There  does  not  appear  to  be  any  other  mode  of  carrying  into 
effect  the  intention  of  the  legislature.  And  if  there  are  doubts 
whether  the  person  controlling  the  corporation  has  acted  in 
behalf  of  the  corporation,  they  are  necessarily  to  be  solved  hy 
proof.  And  if  any  evils  have  arisen  or  shall  arise  from  any 
proceedings  under  the  act,  the  legislature  may  provide  a  remedy. 
The  answer  to  the  arguments  against  its  existence  arising  from 
a  want  of  organization  and  choice  of  officers  is,  that  the  act 
requires  them.  In  the  case  of  Day  v.  Stetson,  8  Greenl.  365, 
where  a  charter  was  granted  to  one,  and  provision  was  made 
for  taking  associates  and  calling  a  meeting  of  them,  it  was  de- 
cided that  it  was  a  condition  subsequent,  and  that  the  neglect 
would  not  prevent  the  act  taking  effect,  or  the  exercise  of  the 
powers  granted  by  it.  The  case  finds  that,  "it  was  proved  that, 
the  boom  was  erected  under  the  direction  of  R.  Dwinal,  and 
went  into  operation  in  the  spring  of  1832,  and  continued  so 
ever  since,"  and  this  sufficiently  proves  that  the  acceptance  of 
the  act  of  incorporation,  for  it  could  not  be  lawfully  done  but 
by  virtue  of  the  act,  and  the  presumption  of  the  law  is  that 
one  acts  lawfully  when  he  may  do  so  by  a  special  grant  of  au- 
thority for  that  purpose.  There  is  not  the  same  finding  in  all 
the  other  ca.ses,  but  there  is  sufficient  testimony  to  prove  that 
the  boom  was  erected,  and  that  it  has  been  maintained  by  the 
one  professing  to  own  the  franchise  and  to  act  under  it.  And 
the  acceptance  may  be  presumed  from  the  exercise  of  the  cor- 
porate powers.  Bank  of  the  United  States  v.  Dandridge,  12 
Wheat.  71;  Trott  v.  Warren,  2  Fairf.  227.  And  the  act  of 
incorporation,  with  proof  of  the  exercise  of  the  corporate  pow- 
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ers  since  1832,  was  sufficient  evidence  of  the  existence  of  the 
corporation.  Utica  Ins.  Co.  v.  Caldwell,  3  Wend.  296;  Day 
V.  Stetson,  8  Greenl.  365.  There  being  no  provision  for  the 
call  of  any  meeting,  or  for  the  choice  of  any  officer,  when  a  sale 
of  part  of  the  franchise  to  Veazie  required  some  evidence  of 
the  assent  of  two  minds  to  perform  a  corporate  act,  there  might 
be  more  difficulty  in  proving  the  acts  of  the  corporation,  but  it 
is  not  perceived  that  the  mode  of  proof  w^ould  be  changed. 

It  is  contended,  also,  that  if  the  corporation  has  existed,  it 
has  been  dissolved.  In  what  manner  corporations  may  be  dis- 
solved, and  what  will  not  operate  as  a  dissolution,  has  been 
determined  in  many  decided  cases.  A  corporation  will  not  be 
dissolved  by  a  sale  of  the  franchise,  or  of  all  the  corporate 
property  and  a  settlement  of  all  its  concerns  and  a  division  of 
the  surplus,  or  by  a  cessation  of  all  corporate  acts,  or  by  any 
neglect  of  corporate  duty,  or  any  abuse  of  corporate  powers,  or 
by  doing  acts  which  cause  a  forfeiture  of  the  charter,  without 
a  judgment  declaring  such  forfeiture.  Such  dissolution  can 
take  place  only:  1.  By  an  act  of  the  legislature,  where,  as  in 
this  state,  power  is  reserved  for  that  purpose.  2.  By  a  sur- 
render, which  is  accepted,  of  the  charter.  3.  By  a  loss  of  all 
its  members,  or  of  an  integral  part,  so  that  the  exercise  of  the 
corporate  functions  can  not  be  restored.  4.  By  forfeiture, 
which  must  be  declared  by  judgment  of  court.  Slee  v.  Bloom, 
5  Johns.  Ch.  Kep.  367;  Trustees  of  Vernon  Society  v.  Hills,  6 
Cowen  23 ;  Bank  of  Niagara  v.  Johnson,  8  Wend.  645 ;  Wilde  v. 
Jenkins,  4  Paige  481 ;  Canal  Company  v.  Railroad  Company,  4 
Gill.  &  Johns.  121 ;  Russell  v.  McLellan,  14  Pick.  63 ;  Revere  v. 
Boston  Copper  Company,  15  Pick.  351;  Porter  v.  Kendall,  6 
B.  &  C.  703;  2  Kent  312.     *     *     * 

Exceptions  overruijEd. 
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2  McLean's  Reports  (U.  S.  Circuit  Ct.)  195.     1840. 

Action  against  the  directors  of  the  Detroit  bank  to  recover 
the  amount  of  bill  of  exchange,  drawn  by  the  bank  in  favor 
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of  the  plaintifi's  on  a  New  York  bank,  and  protested  for  non- 
payment. The  declaration  set  forth  the  organization  of  the 
bank  under  the  general  banking  law  of  1838.  The  defendants 
Hied  a  general  demurrer  raising  the  questions  (among  others) 
stated  below. 

Opinion  by  IMcLelvn,  J.     *     *     * 

First:  Are  the  associations  authorized  by  the  general  law 
corporations  ? 

Second:     Had  the  legislature  power  to  pass  such  a  law? 

The  act  in  question  is  entitled  "an  act  to  organize  and  regulate 
banking  associations."  The  first,  second,  third,  fourth,  fifth, 
sixth  and  seventh  sections  provide  in  what  mode  the  associa- 
tions shall  be  formed.  Application  is  to  be  made,  in  writing, 
to  the  treasurer  and  clerk  of  the  county,  where  the  business  is 
to  be  transacted,  .stating  the  amount  of  capital  proposed.  Of 
this  application  public  notice  is  required  to  be  given.  Bond, 
in  the  sum  of  thirty  thousand  dollars,  to  be  approved  of  by  the 
treasurer  and  clerk,  must  be  entered  into.  The  capital  stock 
is  limited,  and  the  subscriptions  are  to  be  received  and  appor- 
tioned, etc.  Ten  per  cent,  on  shares  subscribed  are  required 
to  be  paid. 

And  when  the  capital  stock  of  the  proposed  association  shall 
be  subscribed  and  ten  per  cent,  paid,  on  notice  being  given  to 
the  stockholders,  they  are  authorized  to  meet  and  elect  nine 
directors,  a  majority  of  whom  are  authorized  to  manage  the 
affairs  of  the  association.  They  are  required  to  elect  one  of 
their  number  president;  and  in,  the  ninth  section  it  is  provided, 
that  "all  such  pensons  as  shall  become  stockholders  of  any  such 
association  shall,  on  compliance  with  the  provisions  of  the  act, 
constitute  a  body  corporate  and  politic  in  fact  and  in  name, 
and  by  such  name  as  they  shall  designate  and  assume  to  them- 
selves, etc.,  and  by  such  name  they  and  their  successors  shall 
and  may  have  continued  succession,  and  shall,  in  their  corporate 
capacity,  be  capable  of  suing  and  being  sued,  pleading  and  being 
impleaded,  etc.,  in  all  courts  whatsoever;  and  that  they  and  their 
successors  may  have  a  common  seal,  and  by  such  name  as  they 
shfill  designate,  adopt  and  assume  as  aforesaid,  shall  be  in  law 
capable  of  purchasing,  holding  and  conveying  any  estate,  real 
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or  personal,"  etc.  By  the  15th  section  the  directors,  for  the 
time  being,  or  a  majority  of  thera,  have  power  to  make  by-laws. 

The  ordinary  powers  of  a  corporation  are— 1.  Perpetual 
succession.  2.  To  sue  and  be  sued,  and  to  receive  and  grant  by 
their  corporate  name.  3.  To  purchase  and  hold  lands  and  chat- 
tels.    4.  To  have  a  common  seal;  and  5.  To  make  by-laws. 

Some  of  these  powers  are  incidents  to  a  corporation,  but  they 
are  all  generally  expressly  given  by  a  statute  in  this  country, 
and  these  powers  are  all  given  in  the  act  under  consideration. 
It  expressly  provides  that  the  association  authorized  by  the  act, 
when  formed,  shall  "constitute  a  body  corporate  and  politic 
in  fact  and  in  name." 

The  act  not  only  gives  in  terms  all  the  requisites  to  consti- 
tute a  corporation,  but  the  body,  when  formed,  is  technically 
designated  by  it  as  such.  Where  then  is  the  ground  for  argu- 
ment or  doubt  on  the  subject?  Did  not  the  legislature  com- 
prehend the  force  of  the  language  they  used?  They  have 
created  an  artificial  being,  giving  to  it  in  well  defined  terms  its 
just  proportions  and  powers,  and  have  called  it  by  its  appropri- 
ate and  technical  name.  Could  the  legislature  in  language  more 
clear  and  forcible  have  created  a  corporation?  Not  a  quasi 
corporation,  not  a  joint  stock  company,  or  a  limited  partner- 
ship, but  substantially  and  technically  a  corporation. 

In  illustration  of  this  act  of  the  legislature,  it  is  unnecessary 
to  refer  to  the  mode  of  creating  corporations  in  England  by 
grant,  or  between  an  ancient  and  modem  being  of  this  sort.  It 
exist  between  a  body  thus  created  and  one  created  by  a  statutory 
grant,  or  betwen  an  ancient  and  modern  being  of  this  sort.  It 
is  enough  to  know  that  it  is  not  essential  to  the  character  of  a 
corporation,  that  its  powers  should  be  equal  to  any  similar  asso- 
ciation, either  ancient  or  modern.  It  is  sufficient  if  in  its  cor- 
porate name  it  exercises  the  powers  and  rights  of  a  natural 
person,  in  the  management  of  its  concerns. 

We  can  entertain  no  doubt  that  the  associations  authorized 
under  the  above  act  were  intended  to  be,  and  are,  in  fact,  cor- 
porations. 

Had  the   legislature  power  to   pass  this   law?     This   is   the 
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great  question  in  the  case,  and  it  is  fully  and  fairly  presented 
by  the  demurrer. 

The  second  section  of  the  twelfth  article  of  the  constitution 
of  IMichigan  declares  that  "the  legislature  shall  pass  no  act  of 
incorporation,  unless  with  the  assent  of  at  least  two-thirds  of 
each  house."  And  it  is  earnestly,  ingeniously  and  ably  con- 
tended that  this  is  an  inhibition  of  the  creation  of  corporations 
by  a  general  law.  That  corporate  powers,  under  it,  can  only 
be  conferrred  by  express  enactment  in  each  case.     *     *     * 

We  are  told  that  the  people  of  Michigan  were  jealous  of 
monopolies,  and  especially  of  bank  monopolies,  and  that  by  the 
introduction  of  the  above  section  into  their  constitution  they 
intended  to  restrict  the  powers  of  the  legislature  in  making  such 
grants.  That  such  was  their  intention  is  clear  from  the  lan- 
guage of  the  section.  A  law  which  confers  corporate  powers 
can  only  be  passed  by  a  vote  of  two-thirds  of  the  members  of 
each  house.  But  must  each  corporation  be  created  by  a  sep- 
arate act  ?  This  is  the  ground  taken  in  support  of  the  demurrer. 
No  act  of  incorporation  shall  be  passed  by  the  legislature,  unless 
with  the  assent  of  at  least  two-thirds  of  each  house,  are  the 
words  of  the  section.  The  word  act  is  used  in  the  singular,  but 
does  it  necessarily  import  that  not  more  than  one  corporation 
can  be  created  in  the  same  act  ? 

Suppose  ten  distinct  applications  were  made  to  the  legisla- 
ture for  bank  incorporations  at  the  same  session,  and  the  legis- 
lature were  disposed  to  grant  each  application,  must  they  pass 
ten  acts  of  incorporation,  or  may  not  the  ten  corporations  be 
granted  in  the  same  act?  Would  not  such  a  law  be  within  the 
letter  and  spirit  of  the  constitution  ?  Of  this  there  would  seem 
to  be  little  doubt. 

As  distinctive  a  character  may  be  given  to  each  corporation 
in  such  an  act  as  if  it  were  established  by  a  special  law.  In  1834 
an  act  was  passed  by  the  legislative  council  of  the  territory  of 
Michigan,  entitled  "An  act  to  establish  branches  of  the  Bank 
of  ]\Iichigan,  Farmers'  and  Mechanics'  Bank  of  Michigan,  and 
Bank  of  the  River  Raisin."  Such  acts  are  common,  and  it  is 
believed  never  to  have  been  supposed  that  the  legislative  power 


FALCONER  v.  CAMPBELL.  89 

might  not  be  exercised  in  this  mode.  The  restriction  in  the 
constitution  does  not  prohibit  it. 

And  if  this  may  be  done  under  the  constitution,  then  the 
construction,  that  each  corporation  must  be  created  by  a  special 
law,  can  not  be  sustained.     *     *     * 

At  the  time  the  constitution  of  Michigan  was  adopted,  in 
many  of  the  states  and  in  this  territory,  it  was  the  ordinary 
course  of  legislation  to  create  corporations  by  a  general  law. 
This  was  the  case  in  Ohio,  and  in  many  of  the  other  states.  And 
it  can  be  of  no  importance  whether  banking  or  other  associations 
were  thus  incorporated.  The  power  was  exercised.  Does  the 
constitution  prohibit  the  exercise  of  this  power? 

It  has  already  been  shown  that  an  act  which  shall  establish 
several  banking  corporations  is  not  repugnant  to  the  constitu- 
tion. And  this  reduces  the  objections  to  the  law  under  consid- 
eration to  two  points : 

First.  That  a  corporation  being  a  grant  must  be  made  to  a 
person  or  persons  in  esse. 

Second.  The  indefinite  number  of  banking  corporations  which, 
under  the  law,  may  be  established. 

The  first  objection  on  examination  will  be  found  to  have  but 
little  force. 

The  creation  of  a  corporate  existence  can  never  take  effect 
until  the  association  be  formed  and  the  organization  completed. 
Commissioners  are  generally  designated  in  the  act,  who  are  to 
superintend  the  opening  of  the  books  and  receive  the  sub- 
scriptions of  stock.  And  when  the  amount  shall  be  subscribed 
and  the  necessarv^  payments  made,  the  stockholders  elect  direc- 
tors who  appoint  a  president  and  cashier.  The  organization  be- 
ing completed,  existence  is  given  to  the  artificial  being,  and  its 
agency  commences.  It  is  now  m  esse,  but  before  this  it  was 
not.  Vitality  is  given  to  it  by  the  voluntary  association  and 
organization  of  its  members.  Had  they  remained  passive  the 
law  could  have  had  no  effect. 

In  this  case  then,  the  grant  of  the  franchise  is  not  made  to 
a  person  or  persons  in  esse.  The  eommis'^ioners  did  not  consti- 
tute the  corporation,  nor  was  the  franchise  in  any  form  or  de- 
gree vested  in  them. 


90  CREATION  OF  CORPORATIONS. 

This  is  the  general  mode  in  which  corporations  are  created, 
and  it  has  .stood  the  test  of  time,  and  of  lei^^al  scrutiny.  No  valid 
objection  is  perceived  to  it. 

In  regrard  to  this  objection  the  act  under  consideration  rests 
ii{)on  the  same  firound  as  other  and  more  special  acts  on  the 
same  subject.  The  i"ranchise  is  not  vested  in  either  until  the 
organization  be  completed,  and  this  depends  upon  the  voluntary 
association  of  individuals. 

In  a  special  act  commissioners  are  named  to  open  the  books 
and  receive  subscriptions  of  stock;  in  the  act  under  considera- 
tion the  clerk  and  treasurer  of  each  county  are  required  to  per- 
form this  duty.  They  are  commissioners  for  this  purpose;  and, 
so  far  as  the  grant  is  concerned,  if  it  be  valid  under  one  law 
it  must  be  so  under  the  other. 

We  come  now  to  consider  the  objection,  that  an  indefinite 
number  of  banking  corporations  are  authorized  by  the  general 
law,  and  this,  it  is  supposed,  is  not  only  repugnant  to  the  policy, 
but  the  expre.ss  provision  of  the  constitution. 

It  can  not  be  said  that  this  law  violates  any  express  provision 
of  the  constitution.  The  extent  of  the  provision  referred  to  is 
that  no  act  of  incorporation  shall  be  passed,  except  by  at  least 
a  majority  of  two-thirds  of  each  branch  of  the  legislature. 

Now,  this  does  not  limit  the  number  of  corporations  which 
shall  be  established,  nor  the  number  which  may  be  created  in 
one  act.  The  act  must  be  passed  by  a  majority  of  two-thirds, 
and  this  is  the  only  express  restriction  on  the  subject.  If  the 
range  of  legislative  power  be  restricted  beyond  this,  it  must 
be  done  by  construction. 

There  may  be  a  wide  distinction  between  the  policy  of  a 
general  and  a  special  banking  law,  but  this  is  not  the  question 
for  judicial  cognizance.  Is  there  such  a  difference  in  principle, 
as  to  make  the  one  constitutional  and  the  other  unconstitutional  1 
This  is  the  inquiry  now  to  be  made. 

As  it  regards  the  power  of  the  legislature,  it  is  unquestion- 
able, whether  they  establish  one  or  fifty  banking  institutions. 
The  same  power  which  may  establish  one  bank,  under  the  con- 
stitution, may  establish  fifty. 

In  the  general  law,  as  above  observed,  commissioners  are  ap- 
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pointed,  the  county  clerk  and  treasurer,  to  receive  subscriptions 
of  the  stock  the  same  as  in  a  special  act.  And  the  mode  of  or- 
ganization, under  both  acts,  is  substantially  the  same. 

The  only  difference  seems  to  be  that  in  the  special  act  the 
number  of  corporations  is  limited,  whilst  under  the  general  act 
they  are  indefinite. 

And  here  it  is  contended  that  the  legislature  have,  in  sub- 
stance, conferred  the  power  to  form  corporations  by  voluntary 
associations,  without  exercising  that  special  scrutiny,  in  each 
case,  as  is  required  by  the  constitution. 

But  is  this  a  sound  and  practical  view  of  the  case? 

It  may  be  admitted  that  it  derives  great  force  from  the  dis- 
astrous results  which  have  been  realized  under  this  law;  but 
these  have  nothing  to  do  with  the  question  of  power  under  con- 
sideration. Suppose  the  results  had  been  as  beneficial  as  they 
have  been  injurious,  how  changed  would  have  been  the  argu- 
ment. But  the  question  remains  unaffected  by  the  good  or 
evil  which  resulted  from  the  law. 

The  legislature,  in  the  exercise  of  their  discretion,  seem  to 
have  concluded  that,  by  requiring  securities  on  real  estate,  and 
subjecting  the  directors  to  certain  liabilities,  it  would  be  good 
policy  to  multiply  the  banking  institutions  of  the  state.  And 
in  order  to  avoid  the  charge  of  monopoly,  which  had  been  so 
liberally  applied  to  banking  incorporations  by  a  general  law, 
they  held  out  to  the  community  at  large  equal  privileges  in  form- 
ing such  associations.  The  act  which  thus  sanctions  an  indefi- 
nite number  of  banks,  depending  upon  voluntary  associations, 
is  passed  by  the  requisite  majority  of  two-thirds  of  both  houses 
of  the  legislature. 

Now,  what  is  the  practical  operation  of  this  law?  It,  in 
effect,  declares  that  the  clerk  and  treasurer  of  each  county  in 
the  state  shall  be  authorized  to  open  books  and  receive  subscrip- 
tions of  stock,  and  when  the  associations,  thus  formed,  shall 
become  organized,  they  shall  be  in  fact  and  in  name  bodies 
corporate  and  politic.  The  law  acts  as  directly  upon  associa- 
tions thus  formed  as  if  it  had  been  passed  expressly  to  incorpor- 
ate each  association.  It  is  special  to  each.  And  the  differ- 
ence between  a  general  and  a  special  law  of  this  character,  in 
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this  respect,  seems  to  be  that  the  one  is  passed  on  the  special 
application  of  a  few  individuals,  whilst  the  other  is  enacted  un- 
der the  influence  of  a  general  policy.  But  the  question  of  pow- 
er is  the  same. 

May  not  the  legislature  determine  the  number  of  banks  that 
shall  be  established?  This  will  not  be  controverted.  And  if 
they  may  do  this,  may  they  not,  under  the  constitution,  pass 
an  act,  by  a  majority  of  two-thirds  of  each  house,  to  establish 
voluntary   associations  without  limiting  their  number? 

Suppose  the  general  law  had  limited  the  number  of  banks 
to  be  established  under  it  to  ten,  could  their  power  to  pass  the 
law  have  been  doubted?  They  throw  around  the  institutions, 
thus  to  be  organized,  all  the  guards  and  checks  which  they  deem 
necessary  for  the  public  interest.  The  law  acts  as  directly  and 
distinctly  upon  each  association  as  if  it  had  been  the  only  one 
established  under  it.  And,  in  passing  the  law,  the  legislature 
exercise  the  same  scrutiny  as  if  they  were  about  to  incorporate 
only  one  bank.  Such  a  law  would  be  within  the  letter  and  spirit 
of  the  eon.stitution.  And  if  the  legislature  may  do  this,  may 
they  not  fix  on  a  greater  number  of  banks  than  ten,  or  may  they 
not,  in  the  exercise  of  their  discretion,  authorize  the  establish- 
ment of  an  indefinite  number?  Whether  the  number  shall  be 
large  or  small  is  a  question  of  policy  and  not  of  constitutional 
power.  If  a  large  or  indefinite  number  of  corporations  may 
be  created  in  the  same  act,  under  as  salutary  restrictions  as  the 
creation  of  one,  is  the  policy  of  the  constitution  disregarded? 

It  is  contended  that  the  general  law  throws  off  the  restraints 
imposed  by  the  constitution.  But  is  this  so?  There  is  not  a 
restriction  in  the  exercise  of  corporate  powers,  which  can  be 
imposed  by  a  special  law,  that  may  not  be  imposed  under  a 
general  law.  And  the  power  of  the  legislature  acts  as  directly  in 
the  one  case  as  in  the  other.  In  the  general  law,  then,  there  is  no 
disregard  of  the  restraints  of  the  constitution.  Having  the 
power  to  establish  more  than  one  corporation  in  the  same  act, 
the  legislature  may  establish  many,  or  an  indefinite  number. 

The  number,  whether  indefinite  or  limited,  does  not  render 
the  law  repugnant  to  the  constitution.  If  it  has  been  passed 
by  the  constitutional  majority,  it  is  within  the  restriction. 
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By  the  thirty-sixth  section  of  this  law  the  legislature  reserve 
"the  power  to  alter  or  amend  the  act,  and  to  dissolve  any  asso- 
ciation to  be  incorporated  under  its  provisions,  by  a  vote  of 
two-thirds  of  each  house." 

Here  is  a  power  not  usually  reserved  in  granting  franchises. 
And  it  would  seem  that,  so  far  as  the  policy  of  the  law  may  be 
considered,  this  reservation  of  power  gives  to  the  legislature 
as  salutary  a  control  over  these  grants,  for  the  public  good,  as 
would  have  been  exercised  in  acting  on  special  applications 
for  charters.  And  the  presumption  is,  that  if  the  general  law 
had  not  passed,  the  number  of  banlis,  under  special  laws,  would 
have  been  as  great,  and  the  consequences  not  less  disastrous. 

The  evil  is  not  to  be  found  in  the  constitution,  or  in  the  con- 
struction of  the  constitution,  but  in  the  elements  of  which  the 
government  is  composed.  The  true  remedy  is  found  in  the 
sober  reflection,  experience  and  intelligence  of  the  commun- 
ity.    *     *     * 

Demurrers  withdrawn,  and  leave  to  plead,  etc. 


MOKELUMNE  HILL  CANAL  AND  MINING 
CO.  V.  WOODBURY. 

U  Cal.  424.     1859. 

Cope,  J.,  delivered  the  opinion  of  the  court,  Baldwin,  J.,  and 
Field,  C.  J.,  concurring. 

It  is  alleged  in  the  complaint  that  the  plaintiff  is  a  corpora- 
tion, and  this  allegation  being  denied  in  the  answer,  the  case 
was  tried  in  the  court  below  upon  that  issue  alone.  The  plaint- 
iff dates  its  corporate  existence  as  far  back  as  1852,  and  claims 
to  have  been  duly  and  regularly  incorporated  under  the  gen- 
eral act  of  1850,  providing  for  the  formation  of  corporations  for 
manufacturing,  mining,  mechanical  and  chemical  purposes. 
Section  122  of  that  act  provides  that  any  three  or  more  per- 
sons, who  may  desire  to  form  a  company  for  either  of  these 
purposes,  "may  make,  sign  and  acknowledge  before  some  officer 
competent  to  take  the  acknowledgment  of  deeds,  and  file  in  the 
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office  of  the  clerk  of  the  county  in  which  the  business  of  the 
company  shall  be  carried  on,  and  a  duplicate  thereof  in  the 
office  of  the  secretary  of  state,  a  certificate  in  writing,"  etc. 
Section  123  provides,  that  "when  the  certificate  shall  be  filed 
as  aforesaid,"  the  persons  executing  the  same  and  their  suc- 
cessors shall  be  a  body  politic  and  corporate.  Section  130  pro- 
vides, that  "the  copy  of  any  certificate  of  incorporation  filed 
in  pursuance  of  this  act,  certified  by  the  county  clerk  or  his 
deputy,  to  be  a  true  copy,  and  of  the  whole  of  such  certificate, 
shall  be  received  in  all  courts  and  places  as  presumptive  legal 
evidence  of  the  facts  therein  stated.  On  the  trial  of  the  case, 
it  was  shown  that  a  certificate,  in  conformity  with  the  require- 
ments of  the  act  had  been  filed  in  the  office  of  the  clerk  of  the 
proper  county,  and  a  certified  copy  thereof  was  produced  and 
read  in  evidence,  but  it  was  not  shown  that  a  duplicate  had  been 
filed  in  the  office  of  the  secretary  of  state.  It  appeared  in  proof 
that  the  company  had  been  doing  business  as  a  corporation 
since  1852,  but  the  court  held,  that  as  it  was  not  showTi  that  a 
duplicate  had  been  filed  as  required  by  the  act,  the  evidence 
did  not  estahlisk  the  fact  of  incorporation. 

The  general  rule  is,  that  the  existence  of  a  corporation  may 
be  proved  by  producing  its  charter,  and  showing  acts  of  user 
under  it;  but  this  rule  has  no  application  to  a  corporation 
formed  imder  the  provisions  of  a  general  statute,  requiring 
certain  acts  to  be  performed  before  the  corporation  can  be  con- 
sidered in  esse,  or  its  transactions  possess  any  validity.  The 
existence  of  a  corporation  thus  formed  must  be  proved  by  show- 
ing at  least  a  substantial  compliance  with  the  requirements  of 
the  statute.  But  there  is  a  broad  and  obvious  distinction  be- 
tween such  acts  as  are  declared  to  be  necessary  steps  in  the  proc- 
ess of  incorporation,  and  such  as  are  required  of  the  individuals 
seeking  to  become  incorporated,  but  which  are  not  made  pre- 
requisites to  the  assumption  of  corporate  powers.  In  respect  to 
the  former,  any  material  omission  will  be  fatal  to  the  existence 
of  the  corporation,  and  may  be  taken  advantage  of,  collaterally, 
in  any  form  in  which  the  fact  of  incorporation  can  properly  be 
called  in  question.  In  respect  to  the  latter,  the  corporation  is 
responsible  only  to  the  government,  and  in  a  direct  proceeding 
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to  forfeit  its  charter.  The  right  of  the  plaintiff  to  be  con- 
sidered a  corporation,  and  to  exercise  corporate  powers,  depends 
upon  the  fact  of  the  performance  of  the  particular  acts  named 
in  the  statute  as  essential  to  its  corporate  existence.  Under  the 
issues  presented  in  the  pleadings,  there  is  no  doubt  that  per- 
formance of  these  acts  should  have  been  shown,  and  if  the  filing 
of  the  duplicate  of  the  certificate  of  incorporation  is  to  be  re- 
garded as  one  of  them,  the  court  below  properly  held  that  the 
existence  of  the  corporation  had  not  been  established.  But  we 
do  not  see  upon  what  principle  such  a  construction  of  the  statute 
is  admissible.  It  is  certainly  not  justified  by  the  natural  and 
ordinary  import  of  the  language  used,  which  must  furnish  the 
rule  of  construction,  unless  a  contrary  intention  clearly  appear. 
Section  122  of  the  act  provides,  as  we  have  seen,  for  the  filing 
of  a  certificate  with  the  clerk,  and  a  duplicate  with  the  secre- 
tary of  state;  but  section  123  declares  that  when  the  certificate 
shall  be  filed,  the  pei-son  executing  the  same  and  their  succes- 
sors, shall  be  a  body  politic  and  corporate.  The  intention  of 
the  legislature  clearly  was,  that,  so  far  as  individuals  are  con- 
cerned, the  corporation  should  acquire  a  valid  legal  existence 
upon  the  filing  of  the  certificate.  The  filing  of  the  duplicate  is 
exclusively  a  matter  between  the  corporation  and  the  state. 
The  rights  and  privileges  conferred  by  the  statute  vest  in  the 
corporation  upon  the  filing  of  the  certificate,  and  can  be  divested 
only  by  a  direct  proceeding  for  that  purpose.  If  the  duplicate 
has  not  been  filed,  the  assumption  of  the  corporate  powers 
amounts  simply  to  a  usurpation  of  the  sovereign  rights  of  the 
state,  the  remedy  for  which  rests  with  the  state  alone. 
Judgment  keversed,  and  cause  remanded  for  a  new  trial. 


DUNN  ET  AL.  v.  THE  UNIVERSITY  OF  OREGON. 

9  Oregon,  357.     1881. 

This  suit  was  brought  by  respondents  in  the  circuit  court  for 
Lane  county,  to  set  aside  a  conveyance  of  real  property  situated 
in  said  county,  from  the  Union  University  Association  to  the 


96  CREATION  OF  CORPORATIONS. 

said  board  of  directors  of  the  University  of  Oregon,  executed 
on  or  about  December  31,  1873,  upon  the  ground  of  fraud,  and 
to  subject  such  property  to  the  payment  of  certain  judgments, 
which  had  been  recovered  in  said  court  by  respondents  against 
said  association. 

The  complaint  alleges  the  due  incorporation  of  the  Union 
University  Association  as  a  private  corporation  under  the  laws 
of  Oregon,  and  the  creation  of  the  board  of  directors  of  the 
University  of  Oregon  by  act  of  the  legislature,  approved  Octo- 
ber 19,  1872,  subsequently  changed  to  the  "Regents  of  the 
University,"  by  act  of  the  legislature  October  21,  1876.  It 
also  shows  that  in  the  year  1873,  and  prior  to  the  conveyance 
sought  to  be  imi)eached,  the  Union  University  Association  be- 
came indebted  to  the  respondents  severally  in  large  amounts 
which  have  never  been  paid.  That  at  the  time  said  indebted- 
ness accrued,  and  prior  thereto,  said  association  was  the  OA\iier 
in  fee-simple  of  certain  real  property  in  Eugene  City,  in  said 
county,  worth  $50,000,  and  gives  a  description  of  it  by  metes 
and  bounds.  That  said  real  estate  was  all  the  propei-ty  owned 
by  said  association,  and  that  by  conveying  it  to  the  board  of 
directors  of  the  University  of  Oregon,  it  made  itself  insolvent, 
and  thereupon  became  and  has  ever  since  remained  wholly 
unable  to  pay  its  debts.  That  said  conveyance  was  executed  in 
fraud  of  the  rights  of  the  respondents,  and  for  the  purpose 
of  hindering  and  delaying  them  in  collecting  their  said  debts, 
and  that  there  was  no  consideration  therefor,  and  these  facts 
were  fully  within  the  knowledge  of  said  board  of  directors  when 
they  received  said  conveyance. 

Prior  to  instituting  this  suit  the  respondents  severally  duly 
recovered  judgments  against  the  Union  University  Association 
upon  their  said  claims,  in  said  circuit  court,  and  caiLsed  them 
to  be  duly  docketed  in  said  county,  and  executions  to  be  issued 
and  placed  in  the  hands  of  the  sheriff  for  service,  which  were 
duly  returned  by  him  wholly  unsatisfied. 

The  board  of  regents  demurred,  and  the  court  below  over- 
ruled the  demurrer,  and  upon  their  failing  to  answer,  rendered 
a  decree  for  respondents  as  prayed  for  in  their  complaint.  From 
this  decree  the  board  of  regents  have  brought  this  appeal. 
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By  the  court,  Watson,  J. : 

That  the  state  university  itself  was  incorporated  under  the 
provisions  of  the  act  of  October  19,  1872,  entitled  "an  act  to 
create,  organize  and  locate  the  university  of  the  state  of  Ore- 
gon," is  not  claimed;  but  that  the  "board  of  directors"  created 
by  that  act  was  an  incorporated  body  can  hardly  be  denied. 
Section  2  declares:  "The  general  government  and  superinten- 
dence of  the  university  shall  vest  in  a  board  of  directors,  to  be 
denominated  the  board  of  directors  of  the  university  of  Ore- 
gon," to  consist  of  nine  members,  all  of  whom  shall  be  citizens 
and  permanent  residents  of  the  state  of  Oregon." 

Section  4  provides:  "The  board  of  directors  shall  have  the 
custody  of  the  books,  records,  buildings  and  all  other  property 
of  the  university.  All  lands,  money,  bonds,  securities  and  other 
property  which  shall  be  donated,  transferred  or  conveyed  to  the 
said  board  of  directors  by  gift,  devise  or  otherwise,  for  the  use 
and  benefit  of  the  university,  shall  be  taken,  received,  held  and 
managed,  invested  and  reinvested,  sold,  transferred  and  in  all 
respects  managed,  and  the  proceeds  thereof  used,  bestowed  and 
invested  in  the  manner,  for  the  purpose  and  under  the  terms  and 
conditions  respectively  prescribed  by  the  act  or  gift,  devise  or 
other  act  in  the  respective  cases.  They  shall  have  power,  and 
it  shall  be  their  duty,  to  enact  by-laws  for  the  government  of  the 
university;  to  elect  a  president  of  the  university,  and  the  req- 
uisite number  of  profesors,  instructors  and  employes,  and  to 
fix  their  salaries  and  the  term  of  office  of  each,  and  to  do  all 
other  acts  necessary  and  proper  to  carry  out  the  design  of  this 
act." 

Sections  11  and  12  provide,  that  on  or  before  January  1,  1874, 
"The  Union  University  Association  of  Eugene  City,  Ore.,  shall 
secure  a  site  for  said  university  at  or  in  the  vicinity  of  Eugene 
City,  and  erect  thereon  and  furnish  a  building  for  the  use  of  the 
state  university,  on  a  plan  to  be  approved,  and,  after  the  erec- 
tion of  the  same,  to  be  accepted  by  the  board  of  commissioners 
for  the  sale  and  management  of  the  school  and  university  lands, 
and  for  the  investment  of  the  funds  arising  therefrom;  said 
building  and  furniture  to  be  of  not  less  value  than  $50,000; 
and  to  convey  the  said  site  and  building,  in  fee-simple,  free  from 
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all  incumbrances,  to  said  board  of  directors,  on  or  before  said 
January  1,  1874." 

By  an  amendatory  act,  passed  October  16,  1874,  the  time  was 
extended  to  January  1,  1877,  for  securinf?  such  site  and  build- 
ing and  conveying  them  to  the  board  of  dii-ectors. 

While  it  can  not  be  denied  that  some  of  these  powers  might 
be  exercised  by  a  board  of  directors  in  their  collective  capacity, 
without  being  incorporated,  it  is  equally  undeniable  that  some 
of  them  could  not.  The  capacity  and  power  to  take  convey- 
ances of  lands  and  hold  and  dispose  of  them  for  the  use  and 
benefit  of  the  university,  according  to  the  various  and  diverse 
trusts  imposed  upon  them  by  their  donors,  and  to  transmit  title 
to  lands  to  their  successors  in  office  in  perpetual  succession, 
without  intermediate  conveyances,  could  not  belong  to  this 
board  of  directors  unless  incorporated. 

It  is  true  the  legislature  has  not  declared  it  to  be  a  corpora- 
tion in  express  terms,  but  this  was  not  essential.  (Angell  & 
Ames  on  Corporations,  §  76;  Thomas  v.  Dakin,  22  Wend.  70, 
103,  106.) 

"It  is  indeed  a  principle  of  law  which  has  been  often  acted 
on,  that  where  rights,  privileges  and  powers  are  granted  by 
law  to  an  association  of  persons  by  a  collective  name,  and  there 
is  no  mode  by  which  such  rights  can  be  enjoyed,  or  such  pow- 
ers exercised,  without  acting  in  a  corporate  capacity,  such  as- 
sociations are,  by  implication,  a  corporation,  so  far  as  to  enable 
them  to  exercise  the  rights  and  powers  granted."  (Angell  & 
Ames  on  Corporations,  §  78.)     *     *     * 

The  decree  of  the  court  below  is  affirmed  with  costs. 

Decreee  affirmed. 


LUXTON  V.  NORTH  RIVER  BRIDGE  CO.  99 


* 


Form  in  Which  the  Legislative  Authority  is  Exercised. 
LUXTON  V.  NORTH  RIVER  BRIDGE  COaiPANY. 

153   U.  S.,  525.     ISM. 

This  was  a  petition  by  the  North  River  Bridge  Company, 
incorporated  by  the  act  of  congress  of  July  11,  1890,  ch.  669, 
for  the  appointment  under  that  act  of  commissioners  to  assess 
damages  for  the  appropriation  and  condemnation,  for  the  ap- 
proaches to  its  bridge  across  the  Hudson  or  North  River,  be- 
tween the  states  of  New  York  and  New  Jersey,  of  land  of  Sarah 
Luxton  in  the  city  of  Hoboken  and  the  county  of  Hudson,  in  the 
latter  state.  Upon  the  order  of  the  circuit  court,  appointing 
commissioners,  she  sued  out  a  writ  of  error,  which  was  dis- 
missed by  this  court,  at  the  last  term,  because  that  order  was 
not  a  final  judgment.  147  U.  S.  337.  The  commissioners  after- 
wards made  an  award  and  report,  assessing  her  damages  at  the 
sum  of  $2,000,  to  the  acceptance  of  which  she  objected,  upon 
the  grounds  that  the  act  of  congress  was  imconstitutional,  and 
particularly  that  congress  could  not  confer  the  right  of  emi- 
nent domain  upon  the  company.  But  the  court  overruled  the 
objection,  and  adjudged  that  the  award  be  approved  and  con- 
firmed, and  remain  on  record  in  the  office  of  its  clerk,  and  that, 
upon  payment  or  tender  of  the  sum  awarded,  the  company 
might  enter  upon  and  take  possession  of  the  land  for  the  pur- 
pose for  which  it  was  condemned.  She  thereupon  sued  out  this 
writ  of  error. 

Mr.  Justice  Gray,  after  stating  the  case,  delivered  the  opinion 
of  the  court. 

The  validity  of  the  act  of  congress  incorporating  the  North 
River  Bridge  Company  rests  upon  principles  of  constitutional 
law,  now  established  beyond  dispute. 

The  congress  of  the  United  States  being  empowered  by  the 
constitution  to  regulate  commerce  among  the  several  states,  and 
to  pass  all  laws  necessary  or  proper  for  carrying  into  execution 
any  of  the  powers  specifically  conferred,  may  make  use  of  any 


♦See  Sees.  1211-1210,  Vol.  0.  Cyclopedia  of  Law. 
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appropriate  means  for  this  end.  As  said  by  Chief  Justice  Mar- 
shall, "the  power  of  creating  a  corporation,  though  appertaining 
to  sovereignty,  is  not,  like  the  power  of  making  war,  or  levying 
taxes,  or  of  regulating  commerce,  a  great  substantive  and  inde- 
pendent povi'er,  which  can  not  be  implied  as  incidental  to  other 
powers,  or  used  as  a  means  of  executing  them.  It  is  never  the 
end  for  which  other  powers  are  exercised,  but  a  means  by  which 
other  objects  are  accomplished."  Congress,  therefore  may 
create  corporations  as  appropriate  means  of  executing  the  pow- 
ers of  government,  as,  for  instance,  a  bank  for  the  purpose  of 
carrying  on  the  fiscal  operations  of  the  United  States,  or  a 
railroad  corporation  for  the  purpose  of  promoting  commerce 
among  the  states.  McCulloch  v.  Maryland,  4  Wheat.  316,  411, 
422 ;  Osborn  v.  Bank  of  United  States,  9  Wheat.  738,  861,  873 ; 
Pacific  Railroad  Removal  Cases,  115  U.  S.  1,  18 ;  California  v. 
Pacific  Railroad,  127  U.  S.  1,  39.  Congrass  has  likewise  the 
power  exercised  early  in  this  century  by  successive  acts  in  the 
ease  of  the  Cumberland  or  National  Road  from  the  Potomac 
acro.ss  the  Alleghenias  to  the  Ohio,  to  authorize  the  construction 
of  a  public  highway  connecting  several  states.  See  Indiana  v. 
United  States,  148  U.  S.  148.  And  whenever  it  becomes  neces- 
sary for  the  accomplishment  of  any  object  within  the  authority 
of  congress,  to  exercise  the  right  of  eminent  domain  and  take 
private  lands,  making  just  compensation  to  the  owners,  con- 
gress may  do  this  with  or  wdthout  a  concurrent  act  of  the  state 
in  which  the  lands  lie.  Van  Brocklin  v.  Tennessee,  117  U.  S. 
151,  154,  and  cases  cited;  Cherokee  Nation  v.  Kansas  Railway, 
135  U.  S.  641,  656. 

From  these  premises,  the  conclusion  appears  to  be  inevitable 
that,  although  congress  may,  if  it  sees  fit,  and  as  it  has  often 
done,  recognize  and  approve  bridges  erected  by  authority  of 
two  states  across  navigable  waters  between  them,  it  may,  at  its 
discretion,  use  its  sovereign  powers,  directly  or  through  a  cor- 
poration created  for  that  object,  to  construct  bridges  for  the  ac- 
commodation of  interstate  commerce  by  land,  as  it  undoubtedly 
may  to  improve  the  navigation  of  rivers  for  the  convenience 
of  interstate  commerce  by  water.  1  Hare's  Constitutional  Law, 
248,  249.     See  acts  of  July  14,  1862,  ch.   167,   12  Stat.  569; 
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February  17,  1865,  ch.  38,  13  Stat.  431 ;  July  25,  1866,  eh.  246, 
14  Stat.  244;  March  3,  1871,  ch.  121,  §  5,  16  Stat.  572,  573; 
June  16,  1886,  ch.  417,  24  Stat.  78. 

The  judicial  opinions  cited  in.  support  of  the  opposite  view  are 
not,  having  regard  to  the  facts  of  the  cases  in  which  they  were 
uttered,  of  controlling  weight. 

Mr.  Justice  McLean,  indeed,  in  an  opinion  delivered  by  him 
in  the  circuit  court,  by  which  a  bill  by  the  United  States  to 
restrain  the  construction  of  a  bridge  across  the  Mississippi 
river  was  dismissed,  no  injury  to  property  of  the  United  States 
and  no  substantial  obstruction  to  navigation  being  shown,  and 
there  having  been  no  legislation  by  congres.s  upon  the  subject, 
took  occasion  to  remark  that  "neither  under  the  commercial 
power,  nor  under  the  power  to  establish  post  roads,  can  congress 
construct  a  bridge  over  a  navigable  water;"  that  "if  congress 
can  construct  a  bridge  over  a  navigable  water,  under  the  power 
to  regulate  commerce  or  to  establish  post  roads,  on.  the  same 
principle  it  may  make  turnpike  or  railroads  throughout  the 
entire  country;"  and  that  "the  latter  power  has  generally  been 
considered  as  exhausted  in  the  designation  of  roads  on  which  the 
mails  are  to  be  transported ;  and  the  former  by  the  regulation  of 
commerce  upon  the  high  seas  and  upon  our  rivers  and  lakes." 
United  States  v.  Railroad  Bridge  Co.,  6  McLean  517,  524,  525. 

The  same  learned  justice  repeated  and  enlarged  upon,  that 
idea  in  his  dissenting  opinion  in  Pennsylvania  v.  Wlieeling 
Bridge,  18  How.  421,  442,  443,  where,  after  the  Wheeling 
Bridge,  constructed  across  the  Ohio  river  under  an  act  of  the 
state  of  Virginia,  had  by  a  decree  of  this  court,  at  the  suit  of  the 
state  of  Pennsylvania,  been  declared  to  be  in  its  then  condition 
an  unlawful  obstruction  of  the  navigation  of  the  river,  and  in 
conflict  with  the  acts  of  congress  regulating  such  navigation, 
and  therefore  ordered  to  be  elevated  or  abated,  congress  pas.sed 
an  act  declaring  the  bridge  to  be  a  lawful  structure  in  its  then 
position  and  elevation,  establishing  it  as  a  post  road  for  the 
passage  of  the  mails  of  the  United  States,  authorizing  the  cor- 
poration to  have  and  maintain  the  bridge  at  that  site  and  eleva- 
tion, and  requiring  the  captains  and  crews  of  all  vessels  and 
boats  navigating  the  river  to  regulate  the  use  thereof,  and  of  any 
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pipes  or  chimneys  belong:ing  thereto,  so  as  not  to  interfere  with 
the  elevation  and  construction  of  the  bridge.  Act  of  August  31, 
1852,  ch.  Ill,  sees.  6,  7,  10  Stat.  112. 

But  the  majority  of  this  court  in  that  case  held  that  "the 
act  of  congress  afforded  full  authority  to  the  defendants  to  re- 
construct the  bridi^^e."  18  How.  436.  Mr.  Justice  Nelson,  in 
delivering  its  opinion,  said:  "We  do  not  enter  upon  the  ques- 
tion whether  or  not  congress  possess  the  power  under  the  au- 
thority of  the  con.stitution  to  establi.sh  post  offices  and  post  roads, 
to  legalize  this  bridge,  for  conceding  that  no  such  powers  can  be 
derived  from  this  clause,  it  must  be  admitted  that  it  is,  at  least, 
necessarily  included  in  the  power  conferred  to  regulate  com- 
merce among  the  several  states.  The  regulation  of  commerce 
includes  intercourse  and  navigation,  and,  of  course,  the  power 
to  determine  what  shall  or  shall  not  be  deemed  in  judgment  of 
law  an  obstruction  to  navigation ;  and  that  power,  as  we  have 
seen,  has  been  exercised  consistently  with  the  continuance  of 
the  bridge."  18  How.  431.  And  Mr.  Justice  Daniel,  in  a 
concurring  opinion,  sustaining  the  validity  of  the  act  of  con- 
gress, said:  "They  have  regulated  this  matter  upon  a  scale  by 
thorn  conceived  to  be  just  and  impartial,  with  reference  to  that 
commerce  which  pursues  the  course  of  the  river,  and  to  that 
which  traverses  its  channel,  and  is  broadly  diffused  through  the 
country.  They  have  at  the  same  time,  by  what  they  have  done, 
secured  to  the  government  and  to  the  public  at  large  the  essen- 
tial advantage  of  a  safe  and  certain  transit  over  the  Ohio."  18 
How.  458.  A  similar  decision  was  made  in  the  Clinton  Bridge, 
10  Wall.  454.     See  also  Miller  v.  New  York,  109  U.  S.  385. 

In  the  cases  cited  at  the  bar,  of  The  Passaic  Bridges,  3  Wall. 
App.  782,  decided  by  Mr.  Justice  Grier  in  the  circuit  court, 
and  of  Oilman  v.  Philadelphia,  3  Wall.  713,  and  Wright  v. 
Nagle,  101  U.  S.  791,  in  this  court,  the  bridge  in  question  had 
been  erected  under  authority  of  a  state,  and  was  wholly  within 
the  state,  and  no  question  arose  or  was  considered  as  to  the 
power  of  congress,  in  regulating  interstate  commerce,  to  au- 
thorize the  erection  of  bridges  between  two  states. 

But  in  Stockton  v.  Baltimore  and  New  York  Railroad,  32  Fed. 
Rep.  9,  Mr.  Justice  Bradley,  sitting  in  the  circuit  court,  upheld 
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the  constitutionality  of  the  act  of  congress  of  June  16,  1886, 
ch.  417,  authorizing  a  corporation  of  New  York  and  one  of 
New  Jersey  to  build  and  maintain  a  bridge,  as  therein  directed, 
across  the  Staten  Island  Sound  or  Arthur  Kill.    24  Stat.  78. 

The  reasons  upon  which  the  decision  in  that  ca.se  rasted  were, 
in  substance,  the  same  as  were  stated  by  that  eminent  judge  in 
two  opinions  afterwards  delivered  by  him  in  behalf  of  this 
court,  in  which  the  power  of  congress,  by  its  own  legislation, 
to  confer  original  authority  to  erect  bridges  over  navigable  wa- 
ters, whenever  congress  considered  it  necessary  to  do  so  to  meet 
the  demands  of  interstate  commerce  by  land,  is  so  clearly 
demonstrated  as  to  render  further  discussion  on.  the  subject 
superfluous. 

In  Willamette  Bridge  v.  Hatch,  125  U.  S.  1,  in  which  it  was 
held  that  section  2  of  the  act  of  February  14,  1859,  ch.  33  (11 
Stat.  383),  for  the  admission  of  Oregon  into  the  Union,  provid- 
ing that  "all  the  navigable  waters  of  the  said  state  shall  be 
common  highways,  and  forever  free,  as  well  to  the  inhabitants 
of  said  state  as  to  all  other  citizens  of  the  United  States,"  did 
not  prevent  the  state,  in  the  absence  of  legislation  by  congress, 
from  authorizing  the  erection  of  a  bridge  over  such  a  river,  Mr. 
Justice  Bradley  speaking  for  the  whole  court,  said:  "And 
although,  until  congress  acts  the  states  have  the  plenary  power 
supposed,  yet,  when  congress  chooses  to  act,  it  is  not  concluded 
by  anything  that  the  states,  or  that  individuals  by  its  authority 
or  acquiescence,  have  done,  from  assuming  entire  control  of  the 
matter,  and  abating  any  erections  that  may  have  been  made, 
and  preventing  any  others  from  being  made,  except  in  conform- 
ity with  such  regulations  as  it  may  impose.  It  is  for  this  rea- 
son, namely,  the  ultimate  (though  yet  unexerted)  power  of 
congress  over  the  whole  subject-matter,  that  the  consent  of  con- 
gress is  so  frequently  asked  in  the  erection  of  bridges  over  navig- 
able streams.  It  might  itself  give  original  authority  for  the 
erection  of  such  bridges,  when  called  for  by  the  demands  of 
interstate  commerce  by  land;  but  in  many,  perhaps  the  major- 
ity, of  cases  its  asent  ony  is  asked,  and  the  primary  authority 
is  sought  at  the  hands  of  the  state."     125  U.  S.  12,  13. 

In  California  v.  Pacific  Railroad,  127  U.  S.  1,  it  was  directly 
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adjudged  that  congress  has  authority,  in  the  exercise  of  its  pow- 
ers, to  regulate  commerce  among  the  several  states,  to  author- 
ize corporations  to  construct  railroads  across  the  states  as  well 
as  the  territories  of  the  United  States ;  and  Mr.  Justice  Bradley, 
again  speaking  for  the  court,  and  referring  to  the  acts  of  con- 
gress establishing  corporations  to  build  railroads  across  the  con- 
tinent, said:     "It  can  not  at  the  present  day  be  doubted  that 
congress   under   the   power   to   regulate   commerce   among  the 
several  states,  as  well  as  to  provide  for  postal  accommodations 
and  military  exigencies,  had  authority  to  pass  these  laws.     The 
power  to  construct  or  to  authorize  individual  or  corporations 
to  construct  national  highways  and  bridges  from  state  to  state 
is  essential   to   the   complete  control   and  regulation   of   inter- 
state commerce.     AVithout  authority  in  congress  to  establish  and 
maintain  such  highways  and  bridges,  it  would  be  without  au- 
thority to  regulate  one  of  the  most  important  adjuncts  of  com- 
merce.    This  power  in  former  times  was  exerted  to  a  very  lim- 
ited extent,  the  Cumberland  or  National  road  being  the  most 
notable  instance.     Its  exertion  was  but  little  called  for,  as  com- 
merce was  then  mostly  conducted  by  water,  and  many  of  our 
statesmen  entertained  doubts  as  to  the  existence  of  the  power 
to   establish   ways   of   communication   by   land.     But  since,   in 
consequence  of  the  expansion  of  the  country,  the  multiplica- 
tion of  its  products  and  the  invention  of  railroads  and  locomo- 
tion  by  steam,  land  transportation  has  so  vastly  increased  a 
sounder  consideration  of  the  subject  has  prevailed  and  led  to  the 
conclusion  that  congress  has  plenary  power  over  the  whole  sub- 
ject.    Of  course,  the  authority  of  congress  over  the  territories  of 
the  United  States,  and  its  power  to  grant  franchises  exercisible 
therein,  are,  and  ever  have  been,  undoubted.     But  the  wider 
power  was  very  freely  exercised,  and  much  to  the  general  satis- 
faction in  the  creation  of  the  vast  system  of  railroads  connecting 
the  east  with  the  Pacific,  traversing  states  as  well  as  territories, 
and  employing  the  agency  of  state  as  well  as  Federal  corpora- 
tions."    127  IT.  S.  39,  40. 

The  act  of  congress  now  in  question  declares  the  construction 
of  the  North  River  Bridge  between  the  states  of  New  York  and 
New  Jersey  to  be  "in  order  to  facilitate  interstate  commerce," 
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and  it  makes  due  provision  for  the  condemnation  of  lands  for 
the  construction  and  maintenance  of  the  bridge  and  its  ap- 
proaches, and  for  just  compensation  to  the  owners,  which  has 
been  accordingly  awarded  to  the  plaintiff  in  error. 

In  the  light  of  the  foregoing  principles  and  authorities,  the 
objection  made  to  the  constitutionality  of  this  act  can  not  be 
sustained. 

Judgment  affirmed. 

See  also,  Pensacola  Telegraph  Co.  v.  Western  Union  Tele- 
graph Co.    96  U.  S.  1.     Given  in  Case  Book  I,  Page  189. 


THE  STATE,  EX  REL.  JACOB  J.  VAN  RIPER  ET  AL., 
V.  CHARLES  H.  PARSONS  ET  AL. 

40  N.  J.  L.  1.     1878. 

On  demurrer. 

By  the  charter  of  Jersey  City,  passed  in  1871,  provision  was 
made  for  the  appointment  by  the  senate  and  general  assembly, 
in  joint  meeting,  of  a  fire  board,  and  certain  other  municipal 
boards. 

On  March  6,  1877  (Laws  1877,  p.  54),  an  act  was  passed 
entitled  "An  act  concerning  commissioners  to  regulate  munic- 
ipal affairs,"  which  provided  for  abolishing  all  laws  in  refer- 
ence to  legislative  commissioners,  and  terminating  the  offices 
of  the  legislative  commissioners  then  in  existence,  and  for  sub- 
stituting therefor  new  boards,  to  be  elected  by  the  people. 

Under  this  latter  act  an  election  was  held  in  Jersey  City,  and 
the  defendants  were  elected  members  of  the  fire  board  in  lieu 
of  the  legislative  commissioners.  There  was  no  question  made 
with  respect  to  the  fairness  and  formality  of  this  election. 

The  present  proceeding  is  an  information  in  the  name  of 
the  attorney-general,  in  the  nature  of  a  quo  warranto,  charg- 
ing that  the  defendants  usurp  the  office  to  which  they  were 
thus  elected. 

Argued  at  November  term,  1877,  before  Beasley,  chief  jus- 
tice, and  Justice  Depue,  Van  Syckel  and  Knapp. 
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The  opinion  of  tlio  court  was  delivered  by  Beasley,  chief 
justice. 

The  purpo.se  of  this  proceeding;  is  to  test  the  constitutionality 
of  the  act  of  the  legislature  passed  on  the  6th  day  of  iMarch, 
in  the  year  of  1877,  entitled  "An  act  concerning  commissioners 
to  regulate  municipal  aft'airs." 

The  law  thus  brought  under  our  cognizance  is  composed  of 
two  sections,  the  first  of  which  declares  "that  such  parts  of 
all  public,  special  and  local  laws  as  provide  for  the  appoint- 
ment of  commissions  or  commissioners,  by  the  senate  and  gen- 
eral a.ssembly  of  the  legislature,  in  joint  meeting,  to  regulate 
municipal  affairs  in  any  city  in  this  state,  be  and  the  same  are 
hereby  repealed,"  and  the  second  section  provides  "that  in  all 
eases  where  the  above  repealing  section  shall  operate  in  any 
city  in  this  state,  there  shall  be  substituted,  in  lieu  of  each 
of  the  existing  boards  of  said  commissions  or  commissioners, 
to  exercise  all  the  powers  heretofore  conferred  upon  such  com- 
missions or  commissioners,  a  board  to  consist  of  six  persons, 
namely,  one  shall  be  chosen  by  the  electors  in  each  aldermanic 
district  in  said  city,  who  shall  be  a  qualified  voter  of  said 
city."  The  rest  of  this  latter  section  consists  of  regulations 
touching  the  mode  of  canvassing  the  votes  at  the  election  thus 
authorized,  or  designating  the  terms  of  office  and  the  salaries 
of  the  officers  thiLs  to  be  chosen. 

Against  this  law  thus  summarized,  the  principal  exception 
that  has  been  urged  is,  that  it  is,  in  substance  and  effect,  spe- 
cial and  local,  and  consequently  is  in  conflict  with  one  of  the 
recent  amendments  of  the  constitution  of  the  state.  The  pro- 
vision of  the  primary  law  thus  invoked  in  clause  2,  section  7  of 
article  iv,  and  which,  so  far  as  relates  to  the  present  subject, 
is  in  these  words,  viz.,  "The  legislature  shall  not  pass  private, 
local  or  special  laws  in  any  of  the  following  enumerated  cases, 
that  is  to  say:  *  *  *  Regulating  the  internal  affairs  of 
towns  and  counties;  appointing  local  officers  or  commis-sions 
to  regulate  municipal  aft'airs,"  and,  again,  subsequently,  in  the 
same  clause,  the  words  are,  "the  legislature  shall  pass  no  special 
act  conferring  corporate  powers,  but  they  shall  pass  general 
laws,  under  which  corporations  may  be  organized  and  corporate 
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powers  of  every  nature  obtained,  subject,  nevertheless,  to  re- 
peal or  alteration  at  the  will  of  the  legislature.     *     *     *  " 

First,  then,  is  this  statute,  obviously  and  upon  judicial  view 
of  its  contents,  a  local  or  special  law? 

In  point  of  form  it  is  manifest  that  this  act  does  not  belong 
to  such  a  category.  It  imports  generality  of  provision  in  all  its 
parts ;  its  title  is  general,  embracing  all  commissioners  appointed 
by  the  legislature  to  regulate  municipal  affairs,  so,  in  its  body, 
it  repeals  such  parts  of  all  public,  special  or  local  laws  as  pro- 
vide for  the  appointment  of  such  commissioners,  and  substi- 
tutes for  such  officers  others,  to  be  selected  by  the  people. 
Upon  the  face  of  this  law,  therefore,  the  repealer  is  general, 
and  the  substitution  of  other  agencies  is  equally  so. 

But  it  is  said  that,  although  such  is  the  frame  and  aspect  of 
this  statute,  still  it  must  be  regarded  as  local  and  special,  as  of 
necessity  it  can  be  applicable  to  but  a  few  places  of  the  state, 
inasmuch  as  it  is  well  known  that  but  few  localities  in  the  state 
have  been  subjected  to  the  rule  of  legislative  commissions.  This 
contention  assumes  the  truth  of  the  hypothesis  that  a  law  that 
embraces  but  a  few^  localities,  or  a  small  number  of  objects,  is 
not  a  general,  but  a  special  or  local  law.  But  I  think  there  is 
a  mistake  in  this.  The  term  ''general  law"  does  not  import 
universality  in  the  subjects  or  operation  of  such  law.  The 
constitutional  clause  in  question  calls  for  the  enactnient^  in  this 
particular  field  of  legislation,  of  general  acts,  but  such  so-called 
general  acts  are,  for  the  most  part,  special  and  local  in  their 
effect  and  applicability,  provided  we  put  the  widest  possible 
signification  on  the  terms  special  and  local.  But  these  two  lat- 
ter terms  do  not  carry  with  them  such  a  compass  of  meaning  as 
this,  as  they  stand  in  the  clause  of  the  constitution  now  under 
consideration.  If  such  were  their  scope,  they  would  render 
almost  every  attempt  at  useful  legislation  abortive.  A  law 
settling  the  methods  by  which  all  railroads  should  become  in- 
corporated would  be  special  in  the  sense  that  it  would  be  con- 
fined in  its  operation  to  but  a  single  kind  of  corporation,  and 
so  a  law  would  be  local,  by  this  same  test,  that  should  provide 
for  the  organization,  under  one  system,  of  all  the  municipal 
governments  in  the  state,  as  such  a  law  would  manifestly  have 
a  restricted  effect  with  respect  to  locality.     But  who.  conver- 
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sant  with  tlie  usage  touching  these  teniis,  would  venture  the 
assertion  that  such  statutes  as  these  would  not  be  general  laws? 
All  legislation  is  based  of  necessity  on  a  ehissification  of  its  sub- 
jects, and  when  such  classification  is  fairly  made,  and  the 
legislation  founded  upon  it  is  appropriate  to  such  classification, 
such  legislation  is  as  legitimate  now  as  it  would  have  been  prior 
to  the  recent  amendments  to  the  constitution.  My  theory  is,  that 
if  a  set  of  objects  be  fairly  classified,  a  law  embracing  them 
will  be  a  general  one,  and  in  all  respects  unobjectionable;  but 
undoubtedly  if  the  classification  be  illusive,  being  contrived  with 
a  view  of  escaping  the  constitutional  restriction,  it  can  lend  no 
support  to  the  legislation  connected  with  it.  As,  for  example, 
a  statute  declaring  that  all  cities  containing  a  population  over 
a  certain  number  shall  have  a  given  number  of  voting  places, 
and  all  cities  containing  a  lesser  number  shall  have  a  prescribed 
lesser  number,  would  be,  to  my  mind,  obviously  legal,  because 
the  classes  of  persons  thus  distinguished  from  each  other  would 
naturally  stand  upon  a  different  footing  with  respect  to  the 
particular  subject  to  which  such  legislation  related;  but  if  a 
law,  based  on  the  same  classifications,  should  provide  that  the 
former  of  such  classes  should  have  a  certain  system  of  laying 
out  streets,  and  the  latter  a  different  system,  such  a  classifica- 
tion would  be  clearly  illasive,  inasmuch  as  the  law  thus  en- 
acted would  bear  no  affuiity  to  the  qualities  or  attributes  form- 
ing the  basis  of  classification.  Interdicted  local  and  special 
laws  are  all  those  that  rest  on  a  false  or  deficient  classification; 
their  vice  is  that  they  do  not  embrace  all  the  class  to  which  they 
are  naturally  related;  they  create  preference  and  establish  in- 
equalities; they  apply  to  persons,  things  or  places  possessed 
of  certain  qualities  or  situations,  and  exclude  from  their  effect 
other  persons,  things  or  places  which  are  not  dissimilar  in  these 
respects.  The  present  law  therefore  is  not  objectionable  on 
the  former  of  the  grounds  assigned— that  in  its  operation  it 
must  necessarily  be  confined  to  certain  localities.  As  it  does 
not  exclude  from  its  sway  or  effect  any  place  or  subject  belong- 
ing to  the  class  to  which  it  relates,  it  is,  upon  its  face,  a  gen- 
eral, and  not  a  local  or  special  law,  within  the  clause  of  the  con- 
stitution now  under  consideration. 

The  second  objection  above  noted  to  the  statute  in  question 
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is  that,  in  point  of  fact,  it  applies  to  but  a  single  place,  that  is, 
to  Jersey  City,  and  therefore,  being  thus  local  and  special;  it  is 
invalid  for  the  want  of  a  notice  of  an  intention  to  apply  for  its 
passage. 

In  laboring  this  point  in  their  argument  the  counsel  of  the 
relators  seemed  to  incline  to  the  conclusion  that  a  special  or 
local  law  could  in  no  case  be  passed,  the  purpose  of  which  was 
to  regulate  the  internal  affairs  of  any  municipality.  But  I 
can  not  agree  to  this  view.  According  to  my  reading  of  the 
constitutional  clause  in  question,  its  purpose  was  not  to  limit 
legislation,  but  to  forbid  only  the  doing,  by  special  or  local  laws, 
those  things  that  can  be  done  by  general  laws.  The  provision 
relates  to  the  methods  and  not  to  the  substance  of  legislation, 
and  the  substitution  of  general  laws  in  the  stead  of  those  that 
are  special  or  local,  necessarily  indicates  the  limits  and  extent 
of  the  prohibition,  for  as  the  mandate  is  to  do,  by  general  legis- 
lation, that  which  is  interdicted  to  special  or  local  legislation,  it 
seems  unavoidably  to  follow  that  it  is  only  those  things  that 
can  be  accomplished  by  the  former  method  that  are  forbidden 
to  the  latter  method.  The  intent  here,  I  think,  is  perfectly 
plain,  and  was  to  require,  within  this  department,  all  things 
that  could  be  effected  by  general  statutes,  to  be  effected  in  that 
way,  but  there  was  no  intent  to  abrogate  the  legislative  power 
outside  of  this  field.  The  opposite  interpretation  would  be 
full  of  impracticabilities,  not  to  say  absurdities.  By  its  prev- 
alence, the  peculiar  imperfections  inherent  in  the  frame  of 
any  existing  public  corporation  would  at  once  be  made  unalter- 
able and  irremediable ;  the  boundary  of  every  city,  township  and 
county  would  become  insusceptible  of  change,  and  the  consti- 
tution of  such  bodies,  with  respect  to  matters  unique,  and  there- 
fore not  to  be  reached  by  general  laws,  would  be  beyond  the 
hand  of  improvement  or  modification.  Indeed,  the  present 
case,  if  we  assume  that  this  statute  applies  to  Jersey  City  alone, 
and  is  on  that  account  to  be  regarded  as  special  and  local  and 
consequently  forbidden,  would  stand  as  a  conspicuous  example 
of  the  evils  that  would  result,  for  although  in  this  same  consti- 
tutional provision,  the  ruling  of  particular  places  by  legisla- 
tive commissions  is  denounced  in  the  form  of  a  prohibitory 
clause,  the  success  of  the  view  set  up  would  be  to  establish  such 
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a  mode  of  government,  so  long  as  our  organic  law  should  retain 
its  present  characteristics  in  the  only  place  in  which  it  is  said 
at  present  to  exist.  The  correct  interpretation  of  the  passage, 
as  already  denoted,  keeps  it  clear  of  any  such  hurtful  efficiency. 

But  it  is  further,  and  in  the  last  place,  urged  that  as  this 
statute  can  apply  to  Jersey  City  alone,  it  is,  at  all  events, 
special  and  local  within  the  effect  of  that  other  provision  of  the 
constitution  which  exacts  a  notice  of  an  intention  to  make  ap- 
plication to  the  legislature  for  bills  of  this  character.  Article 
iv,  §  7,  pi.  9.  But  unfortunately,  it  is  in  this  information  as- 
sumed without  the  necessary  showing  of  facts,  that  this  law 
has  this  singleness  of  applicability.  This  pleading  shows  that 
the  defendants  are  clothed  with  office  by  force  of  a  popular 
election  duly  held  in  accordance  with  this  legislative  act,  and 
as  under  such  circumstances  the  regularity  and  validity  of  such 
act  will  be  strongly  implied,  the  facts  necessary  to  vacate  it  must 
be  set  forth  in  a  direct  and  traversable  form.  This  has  not  in 
this  case  been  done.  An  allegation  that  the  statute  is  special 
and  local  as  to  Jersey  City  is  not  the  statement  of  a  fact,  but  a 
naked  inference  as  to  the  law.  The  question,  therefore,  that 
was  discussed,  and  which  was  founded  on  the  assumption  that 
the  present  law  was  operative  in  but  a  single  place,  can  not  be 
considered  or  disposed  of  upon  the  record  as  it  is  now  presented 
to  our  attention. 

As  the  pleadings  at  present  stand,  the  demurrer  must  be 

SUSTAINED. 


WALLACE  V.   LOOMIS. 

97  V.   S.   146.     1877. 

Appeal  from  the  circuit  court  of  the  United  States  for  the 
southern  district  of  Alabama. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court. 

This  suit  was  instituted  by  a  bill  in  equity  filed  May  30. 
1872,  by  Francis  B.  Loomi.s,  John  C.  Stanton  and  Daniel  N. 
Stanton,  trustees  of  what  is  known  as  the  first  mortgage  of  the 
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Alabama  and  Chattanooga  Railroad  Company,  for  the  purpose 
of  procuring  a  foreclosure  and  sale  of  the  mortgage  premises, 
being  the  railroad  of  said  company,  with  its  appurtenances  and 
rolling-stock,  situated  in  Tennessee,  Georgia,  Alabama  and  Mis- 
sissippi, but  principally  in  Alabama.  A  further  object  of  the 
bill  was  to  remove  the  cloud  from  the  title  caused  by  the  bank- 
ruptcy of  said  company,  the  seizure  of  its  property  by  the 
governor  of  Alabama,  and  the  sale  thereof  by  the  assignees  in 
bankruptcy;  also  to  protect  and  preserve  the  property  from 
waste  and  dilapidation  until  it  could  be  applied  to  the  satis- 
faction of  the  mortgage.     *     *     * 

In  February,  1873,  by  leave  of  the  court,  Wallace  was  made 
a  defendant,  and  thereupon  filed  an  answer  and  cross-bill,  claim- 
ing to  be  the  holder  and  owner  of  five  second  mortgage  bonds 
for  $1,000  each.     *     *     * 

The  answer  alleges  that  the  Alabama  and  Chattanooga  Rail- 
road Company  was  not  a  corporate  body,  and  the  decree  affirms 
the  contrary.  The  cross-bill  states  at  large  the  reason  for  the 
allegation  of  the  answer.  It  is,  that  the  company  had  its  alleged 
corporate  existence  alone  in  virtue  of  a  special  act  of  the  legis- 
lature of  Alabama,  passed  the  17th  of  September,  1868,  which 
act  upon  its  face  was  a  violation  of  the  constitution  of  the 
state,  which  declares  that  '''corporations  may  he  formed  under 
peneral  laws,  hut  shall  not  he  created  hy  special  act,  except  for 
municipal  purposes."  The  act  referred  to  is  set  out  in  full 
as  an  exhibit  to  the  cross-bill.  It  authorizes  the  Wills  Valley 
Railroad  Company  (a  pre-existing  corporation)  to  purchase 
the  railroad  and  franchises  of  the  Northeast  and  Southwestern 
Alabama  Railroad  Company  (another  pre-existing  corporation), 
and  after  doing  so,  to  change  its  own  name  to  that  of  the 
Alabama  and  Chattanooga  Railroad  Company. 

We  are  unable  to  see  anything  in  this  legislation  repugnant 
to  the  constitutional  provision  referred  to.  That  provision  can 
not  surely  be  construed  to  prohibit  the  legislature  from  chang- 
ing the  name  of  a  corporation,  or  from  giving  it  power  to  pur- 
chase additional  property,  and  this  was  all  that  it  did  in  this 
case.     No  new   corporate  powers   or   franchises  were   created. 

Decree  affirmed. 
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THE  STATE  OF  OHIO,  EX  REL.  ATTORNEY-GENERAL, 
V.  THE  CITY  OF  CINCINNATI. 

20  0.  S.  18.     1870. 

Brinkerhofp,  C.  J.  This  is  an  inforuiation  in  the  nature 
of  a  writ  of  quo  warranto,  filed  in  this  court  by  the  attorney- 
general  for  the  purpose  of  testing  and  contesting  the  validity 
of  certain  extensive  annexations  of  outlying  territory  and  in- 
corporated villages  claimed  by  the  city  to  have  been  made  to 
it  under  the  authority  and  in  accordance  with  the  provisions 
of  the  act  of  the  16th  of  April,  1870,  to  prescribe  the  corporate 
limits  of  Cincinnati.     67  Ohio  L.  141. 

The  city,  by  plea,  set  out  the  statute,  and  relied  upon  it  for 
her  authority  in  annexing  the  territory  and  exercising  her  juris- 
diction over  it.  The  state  filed  a  reply,  to  which  the  city  de- 
murred, and  thereby  raised  the  legal  sui^ciency  of  all  the  pre- 
ceding pleadings,  the  main  point  being  the  constitutionality  of 
the  act.     The  constitution,  article  xiii,  provides: 

"Sec.  1.  The  general  assembly  shall  pass  no  special  act,  con- 
ferring corporate  powers." 

"See.  2.  Corporations  may  be  formed  under  general  laws, 
but  all  such  laws  may,  from  time  to  time,  be  altered  or  re- 
pealed." 

"See.  6.  The  general  assembly  shall  provide  for  the  organ- 
ization of  cities  and  incorporated  villages  by  general  laws,  and 
restrict  their  power  of  taxation,  assessment,  borrowing  money, 
contracting  debts  and  loaning  their  credit  so  as  to  prevent  the 
abuse  of  such  power." 

In  looking  at  these  provisions  of  our  constitution— and  in- 
deed, in  looking  over  all  the  provisions  of  our  constitution  from 
beginning  to  end — it  will  be  seen  that  they  make  no  distinction 
as  respects  legislative  power  in  the  creation  of  them,  and  in  the 
conferring  of  powers  upon  them  between  ajiy  classes  of  cor- 
porations proper.  They  make  no  distinction  between  private 
corporations  such  as  railroad,  manufacturing  or  mining  cor- 
porations or  the  like  and  public  municipal  corporations,  such 
as  cities  and  villages.  On  the  contrary,  and  as  if  to  preclude 
the  hypothesis  of  any  such  distinction,  the  sixth  section  of  the 
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thirteenth  article  assumes  the  imperative  form  of  expression 
and  declares  that  "the  general  assembly  shall  provide  for  the 
organization  of  cities  and  incorporated  villages  by  general 
laws."  In  respect  to  corporations  proper,  whether  private  or 
municipal,  the  provisions  of  section  1,  article  xiii,  are  all  com- 
prehensive. "The  general  assembly  shall  pass  no  special  act 
conferring  corporate  powers."  These  provisions  of  the  con- 
stitution are  as  imperative,  as  comprehensive  and  emphatic  as 
if  the  people,  speaking  through  their  constitution,  had  said: 
"The  bane  and  curse  of  our  legislation,  as  it  existed  under  the 
latitudinarian  provisions  of  the  constitution  of  1802,  is  in  fu- 
ture utterly  and  absolutely  prohibited.  Henceforth,  the  laws 
conferring  corporate  powers  shall  be  general,  affecting  or  liable 
to  affect  the  interests  of  the  constituency  of  every  individual 
member  of  the  general  assembly  and  so  by  powerful  motives 
calling  his  attention  to  the  effect  of  proposed  enactments  upon 
his  own  immediate  constituency  as  well  as  upon  the  people  of 
other  localities."  This  is  the  policy  and  intent  of  the  provi- 
sions of  the  constitution  above  quoted,  and  they  are  as  clearly 
apparent  as  if  they  had  been  expressed  in  so  many  words.  No 
one  who  has  read  the  proceedings  and  debates  of  the  conven- 
tion which  presented  to  the  people  of  Ohio  the  framework  of 
the  constitution  which  the  latter  by  their  votes  established  and 
adopted,  or  is  old  enough  to  remember  the  apprehensions  of 
evil  consequences  with  which  the  conferring  of  corporate  powers 
by  special  acts  were  regarded,  can  fail  to  see  that  it  was  one  of 
the  ends  and  aims  of  the  constitutional  convention  and  of  the 
people  who  adopted  the  framework  of  a  constitution  which 
that  convention  presented  for  their  adoption  or  rejection,  to 
cut  up  by  the  roots  at  once  and  forever,  all  capacity  of  the 
general  assembly  to  confer  by  special  act  any  powers  whatso- 
ever upon  any  corporate  body  whatsoever. 

At  one  time,  indeed,  an  attempt  was  made  to  escape  the 
effect  of  these  constitutional  restrictions  on  legislative  power, 
on  the  theory  that  the  phrase  "conferring  corporate  powers" 
meant  simply  the  conferring  of  corporate  existence— the  crea- 
tion of  a  corporation,  so  that  if  corporations  were  only  created 
under  general  laws,  the  legislature  might  then  proceed  by  spe- 
cial acts  to  confer  upon  existing  corporations  as  many  and  as 
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varied  Dowers  as  it  pleased.  Such  a  construction  would  leave 
a  door  wide  open  for  the  re-introduction  of  all  the  evils  of  spe- 
cial legislation  which  these  restrictions  and  mandatory  pro- 
visions of  the  constitution  were  obviously  designed  to  guard 
against  and  prevent.  Accordingly  such  a  construction  was  dis- 
tinctly repudiated  by  this  court  in  the  carefully  considered 
case  of  Atkinson  v.  The  Marietta,  etc.,  R.  Co.,  15  Ohio  St.  21. 
In  that  case  Ranney,  J.,  delivering  the  opinion  of  the  court, 
and  referring  to  the  first  and  second  sections  of  the  thirteenth 
article  of  the  constitution  above  quoted,  says:  "These  provi- 
sions of  the  constitution  are  too  explicit  to  admit  of  the  least 
doubt  that  they  were  intended  to  disable  the  general  assembly 
from  either  creating  corporations  or  conferring  upon  them  cor- 
porate powers  by  special  acts  of  legislation.  It  was  intended  to 
correct  an  existing  evil,  and  to  inaugurate  the  policy  of  placing 
all  corporations  of  the  same  kind  upon  a  perfect  equality  as  to 
all  future  grants  of  power,  of  making  such  law  applicable  to  all 
parts  of  the  state,  and  thereby  securing  the  vigilance  and  atten- 
tion of  its  whole  representation,  and  finally,  of  making  all 
judicial  constructions  of  their  powers,  or  the  restrictions  im- 
posed upon  them,  equally  applicable  to  all  corporations  of  the 
same  class.  We  must  give  such  construction  to  the  constitu- 
tion as  will  preserve  its  leading  objects  intact." 

I  think  the  following  propositions  to  be  impregnable : 

1.  The  general  assembly  can  not,  by  a  special  act,  create 
a  corporation. 

2.  It  can  not,  by  special  act,  confer  additional  powers  upon 
corporations  already  existing. 

3.  In  the  purview  of  these  propositions  and  of  the  consti- 
tutional provisions  on  wliich  they  are  based,  there  is  no  dis- 
tinction between  private  and  municipal  corporations. 

Now  for  the  application  of  these  propositions  to  the  case  be- 
fore us.  The  act  of  the  general  assembly  under  which  the  cor- 
porate authorities  of  Cincinnati  proceeded  to  make  the  annexa- 
tions of  outside  territory  which  they  claimed  to  have  made  and 
consummated,  is  "«  special  act.''  It  does  not  purport  to  be 
otherwise.  Its  language  is:  "Be  it  enacted  by  the  general  as- 
sembly of  the  state  of  Ohio,  that  the  corporate  limits  of  the 
city   of  Cincinnati  shall  be   as   follows:     Commencing  at  the 
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mouth  of  the  Little  Miami  river,  thence  northeastwardly,"  etc. 
And  now  but  one  question  remains.  Does  this  special  act  as- 
sume to  confer  upon  the  corporation  of  the  city  of  Cincinnati 
additional  corporate  powers — powere  which,  as  a  municipal  cor- 
poration, she  did  not  previously  possess?  The  answer  is  plain. 
It  does  assume  to  confer,  on  certain  prescribed  conditions,  the 
power  of  municipal  government,  the  power  of  police  regula- 
tion, the  power  of  judicial  jurisdiction,  and  the  powers  of  as- 
sessment and  taxation,  over  a  number  of  outlying  suburban  in- 
corporated villages,  and  of  other  territory  hitherto  subjected 
to  no  jurisdiction  except  such  as  belongs  to  the  township,  county 
and  state  organizations. 

A  majority  of  the  court  are  of  opinion  that  the  act  is  clearly 
in  contravention  of  the  restrictive  provisions  of  the  constitu- 
tion, and,  therefore,  of  no  binding  force  and  validity. 

And  here  I  might  properly  stop ;  yet,  for  the  purpose  of  ex- 
cluding a  possible  conclusion,  I  will,  on  my  own  individual  re- 
sponsibility, say  one  word  more.  It  may  be  asked,  Do  we  in- 
tend to  include  township  and  county  organizations  in  the  cate- 
gory with  mimicipa.l  and  other  corporations  proper?  The 
question  is  not  involved  in  the  present  case,  and  so  it  is  not 
properly  before  us;  but,  if  it  were,  I  apprehend  the  answer  to 
it  would  readily  be  found  in  the  case  of  the  Commissioners  of 
Hamilton  County  v.  Mighels,  7  Ohio  St.  109,  where  it  is  held 
that  a  county  is  not  properly  a  corporation,  but  that  "it  is  at 
most  but  a  local  organization,  which,  for  purposes  of  civil  ad- 
ministration, is  invested  with  a  few  functions  characteristic  of 
a  corporate  existence." 

Judgment  of  ouster. 

Scott,  Welch  and  Day,  JJ.,  concurred. 

White,  J.,  did  not  concur. 
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The  Promoters'  Functions* 
MARCHAND  v.  THE  LOAN  AND  PLEDGE  ASSOCIATION. 

26  La.  Ann.  389.     1874. 

Appeal  from  the  fiftli  district,  parish  of  Orleans. 

Wyly,  J.  Plaintilf  sued  defendant  for  the  sum  of  $4,000 
for  services,  etc.,  as  aUeg'ed,  viz: 

''That,  as  a  preliminary  to  the  formation  of  said  corpora- 
tion, your  petitioner,  at  the  instance  of  the  stockholders  and 
members  thereof,  visited  the  citias  of  New  York,  Philadelphia 
and  Boston  for  the  purpose  of  acquainting  himself  with  the 
proper  formation  and  efficient  management  and  practical  oper- 
ation of  similar  institutions  in  said  cities,  and  that  in  order  to 
do  so  he  was  compelled  to  expend  for  his  traveling  expenses, 
for  consultation  with  counsel  and  for  obtaining  information 
considerable  sums  of  money,  and  that  he  is  entitled  to  be  paid 
for  the  value  of  his  time  and  services  expended  during  said 
visit,  which  consumed  some  eight  weeks,  and  that  said  expenses 
and  said  loss  of  time  and  services  amount  to  the  sum  of  $1,000. 

"That  petitioner  furnished  the  charter  for  said  corporation 
and  gave  zealous  and  efficient  aid  in  presenting  the  same  to 
the  legislature,  in  obtaining  subscribers  to  the  capital  stock 
thereof,  in  organizing  said  corporation,  in  putting  it  in  success- 
ful operation,  in  fitting  up  its  place  of  business,  in  the  pur- 
chase and  erection  of  fixtures  therefor,  and  in  the  performance 
of  its  business  and  management  of  its  affairs  for  one  month  after 
it  commenced  operations,  and  that  his  services  in  that  behalf 
are  well  worth  the  further  sum  of  $3,000." 

The  answer  is  a  general  denial,  and  the  averment  that  the 
association  is  not  liable  for  services  rendered  before  it  went  into 
operation  as  a  corporation. 

The  court  gave  judgment  for  the  plaintiff  for  $208.33,  the 
value  of  one  month's  service  as  president  in  organizing  the  com- 
pany.    From  this  judgment  plaintiff  appeals. 

We  see  no  error  in  the  judgment.  A  claim  for  money  ex- 
pended and  time  employed,  before  the  incorporation  of  the  Loan 

*Sce  Sec.  1217,  Vol.  9,  Cyclopedia  of  Law. 
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and  Pledge  Association,  can  not  be  regarded  as  a  debt  of  the 
institution. 

How  the  defendant,  a  juridical  person,  incurred  a  debt  before 
its  existence  we  can  not  imagine. 

Besides,  it  is  shown  that  $1,000  of  the  plaintiff's  claim  was 
for  cash  advanced  to  S.  F.  Casanave  for  the  purpose  of  influ- 
encing legislation;  that  is,  bribing  the  legislature  to  pass  the 
act  incorporating  the  Loan  and  Pledge  Association. 

For  the  recovery  of  money  thus  expended  this  court  can  give 
no  relief.  The  guilty  suitor  must  be  left  where  his  immorality 
has  placed  him. 

Judgment  affirmed. 


NICKUM  V.  BURCKHARDT. 
30  Oregon  464,  60  Am.  St.  822.     1897. 

■Opinion  by  Mr.  Justice  Wolverton. 

This  is  an  action  to  recover  for  assessments  levied  upon  un- 
paid capital  stock  of  a  private  corporation.  About  June  18, 
1893,  some  thirteen  persons,  among  whom  were  Guy  Posson, 
who  signed  for  two  shares;  J.  E.  Juston,  for  four;  F,  C.  Barnes, 
for  ten;  and  H.  Pease,  for  three— subscribed  the  following 
agreement,  each  placing  opposite  his  name  the  number  of  shares 
presumably  intended  to  be  taken :  ' '  We,  the  undersigned,  each 
in  consideration  of  the  promise  of  the  other,  agree  to  subscribe 
for  and  take  the  number  of  shares  of  the  capital  stock  set  oppo- 
site our  respective  names  of  a  company  to  be  incorporated  for 
the  purpose  of  operating  a  fertilizer,  feeding  and  fattening 
stock  and  poultry,  and  if  obtainable,  collecting  and  disposing 
of  swill,  and  other  purposes  of  like  nature;  said  company  to 
be  incorporated  in  accordance  with  the  laws  of  the  state  of  Ore- 
gon, with  a  capital  stock  of  $15,000,  divided  into  150  shares  of 
the  value  of  $100  each."  There  were  seventy-eight  shares  sub- 
scribed for  upon  this  paper,  representing  $7,800.  On  the  7th 
day  of  October,  1893,  three  of  the  subscribers  executed,  duly  ac- 
knowledged, and  caused  to  be  filed  and  recorded  in  the  proper 
offices,  articles  of  incorporation,  incorporating  the  Oregon  Fer- 
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tilizing  Company  specifying:  the  object  and  business  thereof  to 
be  "to  transport  wood,  produce  and  garbage  and  to  cremate 
such  garbage,  or  to  use  the  same  for  feed  or  fertilizing  pur- 
poses." A  little  later^  all  the  subscribers  to  said  instrument, 
except  the  four  above  named,  signed  with  others  the  following 
writing,  which  is  contained  in  a  minute  book  kept  for  the  pur- 
pose of  recording  the  proceedings  of  the  corporation  to  wit: 
"We,  the  undersigned,  hereby  subscribe  for  the  number  of 
shares  of  capital  stock  of  the  Oregon  Fertilizing  Companj'-  set 
opposite  our  respective  names,  and  agree  to  pay  for  the  same 
at  such  time  or  times  as  may  be  ordered  by  the  board  of  direct- 
ors hereafter  to  be  elected."  Only  sixty-nine  shares  of  the  cap- 
ital stock  were  subscribed  for  upon  this  latter  instrument. 
Subsefjuently  all  the  subscribers  to  this  instrument,  together 
with  Posson  and  Juston,  signed  an  agreement  to  hold  the  first 
meeting  of  the  stockholders  on  October  14,  1893,  waiving  the 
thirty  days'  notice  required  by  law,  and  in  pursuance  thereof 
the  meeting  was  held,  all  said  signers  being  present,  either  in 
person  or  by  proxy,  but  no  others,  and  participated  in  the  elec- 
tion of  directors  and  other  business.  The  corporators  having 
certified  to  the  result  of  the  election,  the  directors  elected  took 
the  oath  of  office,  and  at  once  organized  by  electing  the  officers 
of  the  board.  To  abate  the  action,  the  defendants  plead  that  the 
plaintiff  company  is  not  an  incorporation. 

It  was  urged  at  the  hearing  that  the  defendants  ought  to  be 
estopped  from  alleging  that  the  Oregon  Fertilizing  Company  is 
not  a  corporation  duly  incorporated  and  organized  in  all  re- 
spects as  contemplated  by  law,  inasmuch  as  they  are  subscribers 
or  purchasers  of  stock  subsequent  to  the  alleged  completed  or- 
ganization of  the  company ;  that  having  dealt  with  the  company 
in  its  corporate  capacity,  and  having  entered  into  contractual 
relations  with  it,  they  have  recognized  its  existence  as  a  body 
corporate,  and  that  now,  when  sued  upon  their  obligation  to  it 
as  such  a  body,  they  should  not  be  permitted  to  deny  its  legal 
existence.  The  doctrine  here  contended  for  is  undoubtedly  well 
grounded  in  the  law,  but  it  can  not  be  invoked  in  this  case  be- 
cause not  pleaded.  The  opportunity  was  afforded  for  setting 
up  the  supposed  estoppel  in  the  reply,  but  it  was  not  done,  and 
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it  is  now  too  late  to  assert  it.  It  is  said  that  "  if  a  party  who  has 
an  opportunity  to  plead  an  estoppel  upon  which  he  relies  fails 
to  do  so,  but  goes  to  issue  on  the  fact,  he  thereby  waives  the 
estoppel,  puts  the  matter  at  large,  and  the  jury  may  disregard 
the  estoppel,  and  are  at  liberty  to  find  the  truth."  Note  to 
Tyler  v.  Hall,  106  Mo.  313,  27  Am.  St.  Rep.  337-346,  15  S.  W. 
319.  To  the  same  effect  are  Bruce  v.  Phajnix  Ins.  Co.,  24  Ore. 
486,  34  Pac.  16 ;  and  Bays  v.  Trulson,  25  Ore.  109,  46  Am.  & 
Eng.  Corp.  Cas.  386,  35  Pac.  26. 

This  question  disposed  of,  we  come  to  another,  more  complex 
in  its  nature,  and  tliat  is  wlietlier  there  has  been  an  organization 
of  the  plaintiff  corporation  under  and  in  pursuance  of  the 
general  statutes  providing  therefor.  The  regularity  of  the  exe- 
cution and  filing  of  the  articles  of  incorporation  is  conceded. 
The  persons  subscribing  the  articles  are  known  as  the  incor- 
porators, and  their  powers  and  duties  are  purely  statutory. 
They  may  open  books  and  receive  subscriptions  to  the  capital 
stock;  "they  shall  give  notice  to  the  subscribers  to  meet"  at 
such  time  and  place  as  they  may  designate  for  the  purpose  of 
electing  directors ;  they  shall  act  as  inspectors  at  the  first  meet- 
ing for  that  purpose,  certify  who  are  elected,  and  appoint  the 
time  and  place  of  their  first  meeting.  This  enumeration  com- 
prises the  substance  of  their  powers  (See  section  3222,  Hill's 
Code).  These  are  all  acts  necessary  to  and  in  furtherance  of 
the  completion  of  the  organization.  The  organization  is  com- 
pleted only  when  directors  have  been  elected,  and  they  have 
elected  a  president  and  secretary,  which  it  is  contemplated  they 
shall  do  at  their  first  meeting.  From  the  time  of  the  first  meet- 
ing of  the  directors,  that  is  to  say,  from  the  time  of  the  organiza- 
tion of  the  board,  "the  powers  vested  in  the  corporation  are 
exercised  by  them,  or  by  their  officers  or  agents  under  their 
direction"  (Hill's  Code,  sec.  3225),  thus  relieving  the  incorpor- 
ators of  further  duty  or  power  in  the  premises,  or,  rather,  their 
functions  then  cease,  because  their  duties  have  been  fulfilled 
and  their  powers  executed.  From  the  date  of  its  completed  or- 
ganization the  incorporation  may  begin  the  prosecution  of  its 
enterprise  or  business.  It  may  then  sue  and  be  sued,  contract 
and  be  contracted  with,  and  exercise  any  of  the  other  statutory 
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powers  incident  to  its  organization  and  the  enterprise,  business, 
pursuit  or  occupation  adopted.  The  corporation  may  elect  its 
board  of  directors  when  one-half  of  the  capital  stock  has  been 
subscribed.  Hill's  Code,  §  3222;  Fairview  R.  Co.  v.  Spillman, 
23  Ore.  587,  32  Pac.  688.  And  one  question  here  is,  whether 
one-half  of  the  capital  stock  had  been  subscribed  when  the  board 
was  elected. 

It  seems  to  be  supposed  that  in  order  to  constitute  a  person  a 
subscriber  to  the  capital  stock  of  a  corporation  he  must  have 
subscribed  to  the  stock  books  of  the  concern  after  its  articles  of 
incorporation  have  been  perfected  and  filed,  and  Coyote  Mining 
Co.  V.  Ruble,  8  Or.  284,  is  cited  as  authority.  Boise,  J.,  at  page 
294,  says,  in  effect,  that  to  put  a  person  in  the  position  of  a  sub- 
scriber to  the  capital  stock  it  must  be  shown  by  the  stock  book 
signed  by  him,  or  evidence  equivalent  to  such  signing.  This 
would  seem  to  support  the  proposition,  but  at  another  place 
(page  298)  he  says:  "It  is  necessary  for  the  corporation  to 
prove  the  subscription  by  producing  the  subscription  signed  by 
Ruble,  either  by  himself  or  by  another  for  him  with  his  author- 
ity, or  by  some  acts  of  his  which  are  equivalent  to  a  subscrip- 
tion." So  that  the  ease  does  not  decide  either  the  primary  sub- 
scription must  be  made  upon  the  stock  book,  or  that  it  shall  have 
been  made  subsequent  to  the  execution  of  the  articles  of  incor- 
poration. In  a  late  case  (Balfour  v.  Baker  City  Gas  Co.,  27 
Ore.  307,  41  Pac.  165),  Bean,  C.  J.,  speaking  for  this  court,  says: 
"From  an  extended  examination  of  the  authorities  w^e  take  the 
law  to  be  that  when  the  proposed  corporation  is  formed  as  con- 
templated in  the  preliminary  subscription,  and  within  a  reason- 
able time  thereafter,  the  subscription,  unless  revoked  in  the 
manner  authorized  by  law,  becomes  irrevocable,  the  subscriber 
becomes  a  shareholder,  and  liable  as  such  wnthout  any  further 
act  on  his  part."  And  this  seems  to  be  so,  although  the  statute 
may  provide  for  the  opening  of  stock  books  by  designated  per- 
sons after  the  articles  are  filed.  Balfour  v.  Baker  City  Gas  Co., 
27  Ore.  307,  41  Pac.  165;  1  Thompson  on  Corporations,  §§  1152, 
1166 ;  Buffalo  R.  Co.  v.  Gifford,  87  N.  Y.  294.  Nor  is  the  dis- 
tinction taken  in  some  of  the  cases  between  a  present  subscrip- 
tion and  an  agreement  to  subscribe  to  the  stock  of  a  corporation 
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thereafter  to  be  created  thought  to  be  sound.  1  Cook  on  Stocks 
and  Stockholders,  §  75;  Knox  against  Childersburg  Land  Co., 
86  Ala.  180-184,  5  South.  578 ;  Athol  Music  Hall  Co.  v.  Carey, 
116  Mass.  471. 

Now,  it  appears  that  by  the  preliminary  subscription  seventy- 
eight  shares  of  the  capital  stock  were  signed  for,  three  more 
than  was  necessary  for  the  completion  of  the  organization  by  the 
election  of  directors.  Four  of  the  individuals  signing  this 
paper,  representing  nineteen  shares,  did  not  sign  the  later  agree- 
ment, to  which  sixty-nine  shares  only  were  subscribed.  All  those 
subscribing  the  latter  paper,  together  with  Guy  Posson  and  J. 
E.  Juston,  who  signed  the  preliminary  subscription,  signed  the 
consent  agreement,  for  holding  the  first  meeting,  and  partici- 
pated therein,  and  Juston  was  elected  a  director.  So  it  will  be 
seen  that  if  the  two  shares  of  Posson  and  the  four  of  Juston  are 
added  to  the  sixty-nine  shares  signed  to  the  second  paper,  one- 
half  of  the  capital  stock  was  represented  at  such  meeting.  But 
the  question  arises.  Were  they  subscribers  to  the  capital  stock? 
We  think  that,  having  signed  the  preliminary  subscription  and 
the  consent  agreement  for  the  first  meeting,  and  having  partic- 
ipated therein,  they  became  bound  in  that  capacity,  and  must  be 
so  considered.  They  certainly  are  estopped  by  their  acts  from 
denying  that  they  are  subscribers,  and,  this  being  so,  the  law 
requiring  a  subscription  of  one-half  of  the  capital  stock  before 
organization  was  substantially  complied  with. 

Incidental  to  this  question,  it  is  argued  that  the  purposes 
designated  in  the  articles  of  incorporation  do  not  correspond 
with  those  set  forth  in  the  preliminary  subscription,  and,  there- 
fore, that  Po&son  and  Juston  can  not  be  held  to  be  subscribers. 
We  presume  that  ordinarily  a  material  departure  in  this  re- 
spect will  avoid  the  original  agreement,  but  in  this  ease  the  per- 
sons named  have  construed  the  purpo.ses  to  be  one  and  the  same 
by  participation  in  the  organization  under  the  articles  of  in- 
corporation, or,  rather,  to  speak  more  concisely,  they  have  as- 
sented to  the  departure,  if  such  it  may  be  termed.  Knox  v. 
Childersburg  Land  Co.,  86  Ala.  180,  5  So.  Rep.  578. 

Again  it  is  urged  that  if  the  primary  subscription  is  sufficient 
to  bind  the  subscribers  to  the  capital  stock  of  the  concern,  then 
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Barnes  and  Pease  not  being  present,  and  having  no  notice  of 
the  first  meeting,  and  not  having  waived  the  same  by  writing  or 
otherwise,  the  election  of  directors  was  irregular  and  void.  We 
are  not  to  be  understood  as  passing  upon  the  sufificiency  of  this 
paper  within  itself,  but  that,  considering  the  subscription 
thereto  of  Posson  and  Juston,  in  connection  with  their  subse- 
quent acts  they  were  properly  recognized  as  stockholders,  and 
hence,  that  one-half  of  the  capital  stock  was  represented  at  the 
organization  of  the  company.  The  fact  that  Barnes  and  Pease 
had  not  been  notified  of  the  meeting  could  not  furnish  grounds 
for  objection  by  those  subscribers  present  and  participating 
therein,  they  have  not  sufit'ered  by  the  omission,  and  are  not  in 
a  position  to  object  as  to  others:  Schenectady  R.  Co.  v. 
Thatcher,  11  N.  Y.  102.  See,  also,  Handley  v.  Stutz,  139  U.  S. 
422,  11  Sup.  Ct.  530;  Morawetz  on  Private  Corporations,  §  399. 
Thus  we  have  an  organization  perfected  by  persons  bound  as 
subscribers,  and  representing  fully  one-half  of  the  capital  stock 
as  fixed  by  the  articles  of  incorporation,  and  all  bound  by  its 
proceedings.  We  think  the  organization  valid,  although  Barnes 
and  Pease  were  not  notified.  As  to  how  they  would  be  affected 
by  want  of  notice  it  is  not  for  us  to  determine  at  this  time ;  it  is 
sufficient  to  say  that  those  subscribers  participating  can  not 
object  on  that  account. 

The  defendants,  if  subscribers  to  the  capital  stock,  became 
such  after  the  organization,  and  the  want  of  notice  to  Barnes 
and  Pease  could  not  affect  them ;  so  that  they  are  in  no  better 
position  to  object  to  the  regularity  of  the  organization  on  that 
account  than  those  participating  in  the  first  meeting.  The  re- 
sult is  that,  in  so  far  as  they  are  concerned,  the  company  was 
duly  incorporated,  and  this  result  is  reached,  not  because  they 
are  estopped  by  having  dealt  with  it,  but  because  it  was  legally 
organized  prior  to  their  subscription  to  the  capital  stock.  For 
the  purpose  of  estopping  the  plaintiff  from  asserting  its  due  and 
legal  organization,  it  is  alleged  in  the  answer  in  abatement  that 
plaintiff  had,  therefore,  instituted  an  action  in  a  justice's  court 
against  Guy  Posson  for  assessments  made  by  the  company  upon 
his  alleged  subscription  to  the  capital  stock;  that  a  trial  was 
had  upon  the  sole  issue  whether  Posson  was  a  subscriber  at  the 
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date  of  the  attempted  organization;  and  that  it  was  determined 
by  the  judgment  that  he  was  not.  It  is  claimed  that,  as  the  same 
question  is  necessarily  involved  in  determining  in  this  action 
whether  the  plaintiff  was  duly  organized,  the  plaintiff  is 
estopped  to  assert  its  truth,  the  judgment  having  gone  against 
him  in  the  justice's  court.  The  plea  is  argumentative,  and  avers 
in  eft'ect  that,  as  the  judgment  in  the  justice's  court  estops  the 
plaintiff  to  now  assert  that  Posson  is  a  subscriber,  therefore  it 
can  not  be  affirmed  that  the  corporation  is  duly  organized. 
That  this  is  an  action  upon  a  different  cause  from  the  one 
against  Posson  can  not  be  gainsaid;  the  inquiry,  therefore,  to 
which  the  estoppel  is  pertinent  must  be  confined  to  the  point  or 
question  actually  determined  in  the  Posson  case.  Cromwell  v. 
County  of  Sac,  94  U.  S.  353.  Thus  far,  the  plea  is  apparently 
wathin  the  rule.  But  a  very  important  essential  to  the  estoppel 
is  wanting  in  that  this  cause  and  the  one  adjudicated  in  the 
justice's  court  are  not  between  the  same  parties  in  the  same 
right  or  capacity,  or  their  privies  claiming  under  them.  This 
objection  is  fatal  to  the  plea.  1  Freeman  on  Judgments,  §  252. 
The  judgment  of  the  court  below  must,  therefore,  be  reversed, 
and  the  cause  remanded  for  such  further  proceedings  as  may 
be  deemed  proper  not  inconsistent  with  this  opinion. 
Reversed. 


The  Corporate  Charter* 

FLINT    AND    FENTONVILLE    PLANK-ROAD    v.    WOOD- 
HULL. 

25  Mich.  99.     1872. 

CooLEY,  J.  The  legislature  of  1848  passed  an  act  incorporat- 
ing the  Flint  and  Fentonville  Plank-road  Company,  with  power 
to  lay  out,  establish  and  construct  a  plank-road,  and  all  neces- 
sary buildings,  from  the  village  of  Flint  to  the  village  of  Fen- 
tonville.    The  act  was  to  remain  in  force  sixty  years  from  and 
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after  its  passage,  but  the  fourth  section  provided  that  "the  leg- 
islature m'ay  at  any  time  alter,  amend,  or  repeal  this  act  by  a 
vote  of  two-thirds  of  each  branch  thereof;  but  such  alteration, 
amendment,  or  repeal  shall  not  be  made  within  thirty  years  of 
the  pa.s.sage  of  this  act,  unles-s  it  shall  be  made  to  appear  to  the 
legislature  that  there  has  been  a  violation  by  the  company  of 
some  of  the  provisions  of  this  act."  The  fifth  section  made  the 
general  plank-road  act  of  1848  a  part  of  this  special  charter. 
Laws  1848,  p.  404. 

The  corporators  appear  to  have  organized  under  their  charter, 
and  to  have  constructed  the  road  provided  for  by  it,  a  part  of 
which  they  now  keep  up  and  maintain.  In  1871,  the  legislature 
passed  an  act  to  repeal  this  charter.  This  act  is  very  brief,  has 
no  preamble,  contains  no  recitals,  and  simply  declares  that  the 
act  first  above  named  "be  and  the  same  is  hereby  repealed." 
Sess.  L.  1871,  vol.  iii,  p.  167.  No  notice  was  given  to  the  com- 
pany or  to  any  of  its  officers,  of  the  intention  to  adopt  or  to  pro- 
pose any  such  repeal,  or  to  enter  upon  any  investigation  of  a 
violation  by  the  company  of  any  of  the  provisions  of  its  charter; 
neither  the  journals  of  the  legislature,  nor  the  files  or  records 
in  the  office  of  the  secretary  of  state,  show  that  any  investigation 
was  ever  had,  nor  is  it  claimed  or  suggested  that  there  is  evi- 
dence anyAvhere  that  any  tribunal,  legislative  or  judicial,  has 
passed  upon  the  question  of  such  a  violation,  and  adjudged  it  to 
have  taken  place,  unless  the  repealing  act  itself  affords  such  evi- 
dence. The  company  denies  the  validity  of  this  act,  and  the 
defendant,  having  treated  it  as  valid,  and  acted  upon  it  ad- 
versely to  their  interests,  an  issue  has  been  made,  which  is  now 
before  us  for  decision. 

It  is  not  disputed  on  the  part  of  the  defendant  that  the  char- 
ter of  a  private  corporation  is  to  he  regarded  as  a  contract,  whose 
provisions  are  hinding  \ipon  the  state,  and  can  not  he  set  aside 
at  the  will  of  the  legislature.  Such  a  charter  is  a  law,  hut  it  is 
also  something  more  than  a  law,  in  that  it  contains  stipulations 
which  are  terms  of  compact  hetween  the  state  as  the  one  party, 
and  the  corporators  as  the  other,  which  neither  party  is  at  lib- 
erty to  disregard  or  repudiate,  and  which  are  as  much  removed 
from   the   modifying  and  controlling   power  of  legislation  as 
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would  be  the  contracts  of  private  parties.  But  the  defendant 
insists  that  the  repealing  act  in  this  case  is  one  contemplated 
and  justified  by  the  contract  itself;  and  no  attempt  is  made  to 
defend  it,  except  upon  what  the  defendant  regards  as  a  just 
construction  of  the  original  charter.  The  positions  taken  by  the 
defendant  may  be  succinctly  stated  as  follows : 

1.  The  legislature  had  a  right  to  repeal  the  charter  whenever 
the  fact  should  be  made  to  appear  that  a  violation  of  the  charter 
had  taken  place. 

2.  The  inquiry  into  the  fact  of  violation  would  be  an  inquiry 
for  the  purpose  of  enabling  the  legislature  to  exercise  its  legiti- 
mate powers,  and  would,  therefore,  be  legislative  in  character, 
and  might  be  entered  upon  in  any  manner  and  through  any 
channels  the  legislative  wisdom  might  devise  or  see  fit  to  employ, 
untrammeled  by  any  of  the  rules  which  govern  the  action  of 
judicial  tribunals. 

3.  The  repealing  act  is  not  only  of  itself  a  determination 
that  the  violation  of  charter  has  taken  place,  but  it  is  evidence, 
also,  that  the  legislature  has  first  informed  itself  of  the  facts; 
and  no  court  or  other  authority  is  at  liberty  to  assume  that  it 
has  acted  improvidently  or  without  due  inquiry. 

4.  But,  although  all  presumptions  favor  the  legislative  ac- 
tion, it  is  conceded  that  the  parties  concerned  are  entitled  to  a 
judicial  investigation  afterwards,  and,  upon  an  issue  properly 
framed  for  that  purpose,  may  show  the  act  invalid  by  establish- 
ing the  fact  that  no  violation  of  the  charter  has  taken  place,  and 
that  the  legislature  must  have  acted  under  mistake  or  in  misap- 
prehension of  the  facts. 

The  first  of  these  positions  must  be  conceded.  The  right  of 
the  legislature  to  repeal,  when  it  was  properly  made  to  appear 
that  a  breach  of  the  charter  had  taken  place,  can  not  be  ques- 
tioned. 

The  second  will  be  equally  indisputable,  if  the  main  point 
be  established,  that  the  inquiry  to  determine  the  violation  of  the 
charter  is  legislative  in  character.  The  legislature  will  not  only 
choose  its  owti  modes  of  collecting  information  to  guide  its  legis- 
lative discretion,  but  from  due  courtesy  to  a  co-ordinate  depart- 
ment of  the  government,  we  must  assume  that  those  methods 
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were  the  suitable  and  proper  ones,  and  that  they  led  to  correct 
results.  And  if  the  records  show  no  investigation,  we  must  still 
presume  the  proper  information  was  obtained;  for  we  must  not 
suppose  the  legislature  to  have  acted  improperly,  unadvisedly, 
or  from  any  other  than  public  motives,  under  any  circum- 
stances, when  acting  within  the  limits  of  its  authority.  Balti- 
more V.  State,  15  INId.  376 ;  Lusher  v.  Scites,  4  W.  Va.  11 ;  People 
v.  Draper,  15  N.  Y.  545,  555;  Wright  v.  Defrees,  8  Ind.  302; 
Ex  Parte  McCardle,  7  Wall.  514;  Bradshaw  v.  Omaha,  1  Neb. 
16;  Humboldt  Co.  v.  Churchill  Co.  Com'rs,  6  Nev.  30. 

The  third  point  must  also  be  conceded  to  this  extent;  that 
the  legislative  act,  not  violative  of  any  constitutional  principle, 
must  be  its  own  sufficient  and  conclusive  evidence,  when  assailed, 
of  the  justice,  propriety,  and  policy  of  its  passage.  We  our- 
selves acted  upon  this  principle  in  People  v.  Mahaney,  13  Mich. 
484,  and  it  is  not  disputed  anywhere  so  far  as  we  are  aware. 

But  there  lies  at  the  basis  of  all  these  propositions  the  ques- 
tion whether  the  determination  that  the  charter  has  been  vio- 
lated is  in  truth  legislative  in  character.  The  defendant  affirms 
that  it  is ;  the  plaintiff  insists  that  it  is  properly  and  essentially 
judicial.  This  point  decided  one  way,  disposes  of  the  case;  de- 
cided the  other,  it  is  followed  by  other  of  a  difficult  and  some- 
what delicate  nature,  which  would  necessarily  be  considered  be- 
fore a  conclusion  could  be  reached  on  the  merits. 

Now  it  must  be  conceded  that,  if  the  act  in  question  is  not 
judicial  in  character,  it  is  at  least  strikingly  analogous.  There 
is  a  question  which  is  or  may  be  disputed,  there  are  adverse 
parties,  there  are  private  interests  involved,  there  is  e\ndence 
to  be  received,  there  Ls  the  fact  to  be  found,  there  is  punishment 
to  be  inflicted,  there  is  a  forfeiture  to  be  enforced.  Legislative 
action  does  not  often,  to  say  the  least,  include  all  or  many  of 
these  elements.  It  may  affect  private  rights  incidentally,  but 
it  does  not  often  proceed  to  pass  directly  upon  the  controversies 
between  the  state  and  individuals.  In  some  cases  the  legislature 
has  judicial  power,  because  it  is  incident  and  essential  to  the 
discharge  of  legi.slative  functions.  Such  is  the  power  to  deter- 
mine upon  the  election  and  qualification  of  its  members  and  the 
powers  to  punish  for  contempt  of  its  authority.    In  these  cases 
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it  is  entitled  to  all  the  presumptions  which  support  the  action 
of  courts,  and  having  no  authority  set  over  it,  to  review  its  de- 
terminations, they  must  be  accepted  everywhere  as  correct  and 
conclusive.  People  v.  Mahaney,  13  Mich.  481 ;  Anderson  v. 
Dunn,  6  Wheat.  204;  IILss  v.  Bartlett,  3  Gray  468;  Burnham  v. 
Morrissey,  14  Gray,  226;  State  v.  Matthews,  37  N.  H.  450;  State 
V.  Jarrett,  17  Md.  309;  Lamb  v.  Lynd,  44  Pa.  St.  336.  But 
every  judgment  must  have  something  preceding  it  to  put  the 
judicial  body  in  motion;  the  sentence,  by  any  authority  pro- 
nounced, however  august  or  powerful,  will  be  a  mere  idle  ful- 
mination  if  there  was  no  lis  mota  to  base  it  upon.  The  order  of 
a  legislative  body  for  the  punishment  of  an  individual  would 
be  merely  idle  and  void,  unless  somewhere  in  the  record  there 
appeared  a  caiLse  alleged  which  subjected  him  to  its  jurisdiction 
for  such  punishment. 

.It  is  conceded  in  the  present  case  that  the  fact  of  corporate 
abuse  was  to  be  found  before  the  charter  could  be  taken  away. 
The  repealing  act,  however,  is  only  a  sentence.  It  inflicts  the 
penalty  of  corporate  death,  without  in  any  way  declaring  or  in- 
timating, except  by  the  penalty,  that  the  corporation  has  been 
found  worthy  of  death.  It  is  precisely  such  an  act  as  might 
have  been  passed  had  the  legislative  power  been  unlimited  and 
untrammeled.  The  legislature  had  power  to  repeal  for  cause, 
and  was  prohibited  from  repealing  without  cause;  it  repeals, 
expressing  no  cause,  and  it  is  said  the  cause  must  be  inferred. 
Then  comes  what  is  to  have  the  effect  of  punishment,  though 
it  does  not  purport  to  be  such,  and  only  on  its  face  appears  to 
be  the  withdrawal  of  a  privilege;  and  yet,  as  there  was  a  right 
assured  and  no  mere  privilege  to  be  withdrawn,  it  is  supposed, 
we  must  infer,  first,  that  a  punishment  was  designed,  and  then, 
from  the  punishmicnt  infer  the  guilt,  the  accusation,  the  trial, 
and  the  conviction.  Having  thus  assumed  the  conclusion  to  be- 
gin M'ith,  we  miLst  next,  from  the  conclusion,  assume  that  the 
premises  existed  to  deduce  it  from.  This  is  certainly  much  more 
than  can  be  assumed  in  support  of  the  action  of  any  court.  In 
the  courts,  there  must  at  least  be  an  accusation  and  a  condemna- 
tion, before  there  can  be  the  infliction  of  any  penalty.  To 
infer  cause  where  none  is  assigned  in  the  taking  away  of  private 
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rights,  is  to  take  up  and  adopt  the  argnments  in  favor  of  the 
arbitrary  arrests  under  the  command  of  Charles  I.     His  war- 
rants assigned  no  cause,  and,  therefore,  it  was  argued  sufficient 
cause  must  be  presumed.    If  this  repealing  act  is  good  as  a  judg- 
ment of  abuse  of  corporate  privileges,  then  Sir  Nicholas  Hyde 
was  correct  in  holding  that  he  could  not  release  on  habeas  corpus 
the  parties  committed  to  prison  by  the  special  command  of  the 
king  for  refusing  to  submit  to  his  illegal  exactions.     The  king 
had  power  to  order  a  committal  for  cause;  no  cause  was  ex- 
pressed; therefore  a  sufficient  cause  was  to  be  a.s.sumed.     Dar- 
nel's Case,  3  State  Trials  1;  Broom's  Const.  L.,  162.     *     *     • 
Moreover,  there  is,  in  the  nature  of  the  case,  and  the  difference 
in  the  manner  in  which  legislative  and  judicial  functions  are 
performed,  reason  sufficient  to  demonstrate  the  impossibility  of 
a  proper  review  by  one  department  of  the  decisions  the  other  has 
made.     Legislators  have  a  right  to  act  upon  their  o\vn  knowl- 
edge and  observation,  upon  hearsay,  upon  information  derived 
from  the  public  press,  upon  the  ex  parte  petitions  of  interested 
parties,  upon  anything,  in  short,  which  satisfies  their  judgment; 
and  public  opinion  is  one  of  the  most  important  facts  to  be  con- 
sidered in  determining  upon  the  propriety  or  advisability  of  a 
proposed  law.     Even  an  unreasonable  prejudice,  if  general  or 
widespread,  may  sometimes  very  properly  be  a  controlling  con- 
sideration when  the  case  is  such  that  to  the  enforcement  of  the 
law  a  strong  supporting  public  sentiment  would  be  a  necessity. 
But  these  are  things  the  courts  must  not  allow  to  influence  their 
action.     AA^ith  them  the  question  must  simply  be,  first,  what  is 
the  law ;  and  second,  what  are  the  facts ;  and  the  facts  they  must 
reach  through  inflexible  rules  of  evidence  laid  down  for  their 
guidance.    A  review  of  a  legislative  determination  by  the  courts 
would,  therefore,  not  only  be  highly  indecorous  and  objection- 
able, for  the  reasons  already  stated,  but  it  would  be  eminently 
improper  also,  for  the  further  reason,  that  it  could  not  possibly 
be  had  upon  the  same  evidence.     It  is  wholly  foreign  to  any 
proper  administration  of  law  or  justice,  that  the  decision  of  the 
proper  authority  upon  any  subject  should  be  liable  to  review 
by  another  tribunal,  which  in  such  review  is  shut  off  from  the 
sources  of  information  to  which  the  other  had  access.     So  far, 
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therefore,  from  the  different  ways  the  legislature  and  the  judic- 
iary have  of  reaching  the  facts  being  a  reason  why  the  latter 
should  give  parties  who  have  been  decided  against  by  the  former 
a  rehearing,  they  constitute  with  us  a  very  conclusive  reason 
for  holding  that  those  cases  in  which  there  is  a  hearing  to  be  had 
on  questions  of  private  right  and  private  property,  are,  and 
must  in  their  very  nature  be,  regarded  as  exclusively  of  judicial 
cognizance.     *     *     * 

"We  are  constrained,  therefore,  from  all  thase  considerations, 
to  say  that  the  determination  whether  a  corporation  has  violated 
its  charter  is  judicial  in  its  nature.  It  requires  the  action  of 
those  tribunals  which  miLst  hear  before  they  condemn,  and  must 
proceed  upon  inquiry.  If  it  were  properly  legislative,  it  may 
be  that  the  legislature  must  be  presumed  to  have  given  a  hear- 
ing, but  the  fact,  as  we  have  seen  in  this  case,  is  otherwise,  and 
the  cases  in  which  presumptions  are  to  be  indulged  against  the 
facts  ought  not  to  be  multiplied.  It  is  sufficient  to  say  that,  in 
our  opinion,  the  case  is  one  in  which  the  party  is  entitled  to  a 
trial  of  right  in  fact,  and  can  not  be  put  off  with  one  which  rests 
exclusively  in  a  presumption  of  law,  indulged  against  the  fact. 
The  violation  of  the  charter  can  not  be  legally  made  to  appear, 
except  on  trial  in  a  tribunal  whose  course  of  proceeding  is  de- 
vised for  the  determination  of  questions  of  this  nature. 

"We  think  this  the  fair  construction  of  that  clause  of  the 
charter  which  is  in  question.  It  is  not  to  be  presumed  that  the 
legislature  designed  to  take  upon  itself  judicial  powers,  and  as 
the  act  does  not  necessarily  require  that  construction,  it  should 
not  be  given  it.  We  must  .suppose  that  an  inquiry  in  some 
proper  form  was  contemplated  by  means  of  which  on  fair  trial 
it  should  be  made  to  appear  to  the  legislature  that  a  cause  ex- 
isted justifying  repeal.  Any  other  view  renders  the  stipulation 
worthless  as  a  protection,  but  this  view  protects  the  interests  of 
corporators,  and  at  the  same  time  enables  the  legislature  to 
exercise  its  power  of  taking  away  the  charter,  even  though  the 
violation  of  corporate  duty  might  not  be  of  that  serious  character 
which  would  seem  to  justify  declaring  a  forfeiture  on  judicial 
proceedings  instituted,  independent  of  this  clause.  The  repeal- 
ing act,  it  must  be  assumed,  was  passed  through  inadvertence, 
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and  probably  under  the  impression  that  the  charter,  like  many 
others  in  this  state,  was  subject  to  repeal  in  the  legislative  dis- 
cretion. 

This  being  our  view,  it  follows  that  the  judgment  of  the  cir- 
circuit  court  must  be  reversed,  with  costs,  and  a  new  trial 

GRANTED. 

Christiancy,  Ch.  J.,  and  Campbell,  J.,  concurred. 
Graves,  J.,  did  not  sit  in  the  case. 


PERKINS  V.  SANDERS. 

56  Miss.  733.     1879. 

George,  C.  J.  *  *  *  The  appellant  is  a  stockholder  in 
the  Perkinsville  Manufacturing  Company,  and  he  also  claims  to 
be  its  creditor ;  and  by  his  bill  he  seeks  to  recover  from  the  other 
stockholders,  under  a  provision  of  the  charter  of  that  company, 
hereinafter  to  be  set  out,  the  amount  of  his  debt.  This  bill  is 
filed  also  in  behalf  of  all  of  the  creditors  of  the  company,  and  is 
against  all  the  stockholders.  The  company  itself  is  not  made  a 
party,  w'hich  would  have  been  the  regular  course  in  a  bill  of  this 
character  (a  creditor's  bill),  since  it  is  not  clear,  from  the  alle- 
gations of  the  bill,  that  the  company  is  either  dissolved  or  en- 
tirely without  assets. 

The  main  point  raised  by  the  demurrer  denied  the  right  of 
the  complainant,  upon  the  ground  that  he  was  not  a  cred- 
itor of  the  company,  because  he  did  not  show  in  his  bill 
that  the  company  was  sufficiently  organized  under  its  charter 
to  make  the  contract  sued  on,  at  the  time  it  w^as  made.  This 
position  is  founded  on.  the  second  section  of  the  charter  (Sess. 
Laws  1870,  p.  194),  which  provides  "that  the  capital  stock  of 
the  said  company  shall  amount  to  $60,000,  and  may  be  increased, 
at  the  option  of  the  stockholders,  to  $500,000,  and  that  it  shall 
be  divided  into  shares  of  $100  each." 

The  obligation  sued  on  is  dated  in  September,  1872,  and  is 
signed  by  the  president  and  secretary  of  the  company.  The 
authority  shown  for  the  action  of  these  officers,  is  a  resolution 


PERKINS  V.  SANDERS.  131 

and  a  by-laAv  passed  by  the  stockholders,  dated  in  December, 
1871. 

The  bill  alleges  that  $60,000  of  stock  was  subscribed  before 
the  execution  of  this  obligation,  but  it  does  not  aver  that  this 
subscription  was  made  before  the  date  of  the  resolution  and  by- 
law, which  constitute  tlie  authority  for  making  the  contract. 
The  chancellor  sustained  the  objection,  but  in  this  we  are  unable 
to  agree  "with  him. 

It  will  be  here  noticed  that  this  is  not  a  bill  by  a  creditor  to  col- 
lect the  unpaid  balance  of  stock  due  by  a  stockholder  to  the  com- 
pany, as  was  the  case  of  Vick  v.  Lane,  but  a  suit  to  enforce  a  per- 
sonal liability  of  the  stockholders  for  all  the  debts  of  the  company. 
So  that  the  only  points  to  be  decided  are,  first,  whether  the  obli- 
gation which  the  complainant  sued  on  is  a  valid  debt  of  the 
company;  and,  second,  whether  the  circumBtanees  exist  which, 
under  the  provisions  of  the  charter,  make  the  stockholders  liable 
for  the  debts  of  the  company.  It  is,  therefore,  wholly  immaterial 
whether  the  stockholders  were  liable  to  assessments  on  their 
stock,  in  virtue  of  the  failure  of  the  subscriptions  to  amount  to 
$60,000,  except  so  far  as  such  failure  may,  in  law%  be  an  obstacle 
to  the  due  organization  of  the  company,  and  the  creation  by  it 
of  the  debt  sought  to  be  enforced. 

In  charters  which  are  mere  propositions  for  the  organization 
of  a  corporation,  and  which  require  certain  acts  to  be  performed 
precedent  to  the  existence  of  the  corporation,  no  corporation 
can  exist,  and  of  course,  no  corporate  act  can  be  performed  till 
these  conditions  have  been  complied  with.  In  all  such  cases, 
where  a  certain  amount  is  nanied  in  the  charter  as  necessary  to 
be  subscribed  as  the  capital  stock  of  the  company,  such  subscrip- 
tion is  regarded  as  a  condition  precedent  to  the  existence  of  the 
corporation,  unless  otherwise  provided  in  the  charter.  Per- 
sons, therefore,  who  subscribe  for  stock  under  such  a  charter 
have  a  right  to  assume  that  they  will  not  be  called  upon  to  pay 
until  the  amount  named  in  the  charter  shall  be  subscribed,  and, 
accordingly,  in  that  class  of  charters  it  has  been  held  tliat  sub- 
scribers for  the  stock  are  not  liable  to  assessments  on  their  stock 
imtil  the  full  amount  of  the  subscription  has  been  made.  But 
this  rule  does  not  apply  if  there  be  anything  in  the  charter 
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which  shows  a  right  in  the  corporation  to  make  the  assessments 
before  the  full  amount  of  the  stock  is  subscribed,  as  was  decided 
in  Selma  and  Marion  Railroad  Company  v,  Anderson,  51  Miss. 
829. 

The  charter  of  this  company  is  not  of  that  character.  By  the 
first  section  of  it,  it  is  provided  that  the  twenty-one  persons 
name  and  style  of  the  Perkinsville  Manufacturing  Company," 
associated  with  them  and  their  successors  and  assigns,  be,  and 
they  are  hereby,  created  a  body  politic  and  corporate  under  the 
nam  eand  style  of  the  Perkinsville  Manufacturing  Company," 
etc.  This  was  no  proposition  to  create  a  corporation  upon  the 
performance  of  precedent  conditions,  but  it  was  itself  the  crea- 
tion of  a  corporation,  requiring  no  other  act  to  be  performed 
by  the  corporators  than  their  aeeptance  of  the  charter,  and  this 
even  was  unnecessary,  if,  as  it  is  probable,  the  corporators  had 
applied  for  the  grant  of  the  charter,  and  thus  accepted  it  in 
advance.  Action  under  the  charter  would  be  an.  acceptance  of 
it,  and  hence,  there  never  could  be  any  question  as  to  the  exist- 
ence and  due  organization  of  the  corporation,  when  determining 
upon  the  validity  of  a  corporate  act  done  within  its  charter 
powers,  for  the  performance  of  the  act  itself  w^ould  be  an  ac- 
ceptance of  the  charter. 

The  distinction  between  the  two  classes  of  charters  is  thus 
seen  to  be,  that  in  the  first-class  the  charter  is  a  mere  permission 
on  the  part  of  the  legislature  for  the  formation  of  a  corporation, 
upon  the  doing  of  certain  acts  prescribed  in  the  charter  as 
precedent  conditions,  and,  as  a  necessary  result,  no  corporate 
act  can  be  done  until  these  conditions  have  been  performed,  ex- 
cept such  as  may  be  expressly  permitted  by  the  charter;  and  as 
to  those  acts,  it  would  be  considered  that  the  corporation  had  an 
existence  before  its  full  investiture  with  its  corporate  franchises. 
In  the  latter  cla.ss,  in  which  is  this  company,  the  corporation  is 
in  existence,  for  all  the  purposes  of  its  creation,  from  the  begin- 
ning, except  so  far  as  there  may  be  restraints  placed  on  it  by  the 
charter,  either  expressly  or  by  plain  implication. 

As  the  bill  alleges  that  the  $60,000  of  stock  was  subscribed 
before  the  execution  of  the  obligation  sued  on,  it  is  unnecessary 
for  us  to  decide  whether  the  charter  so  far  restricts  the  power 
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of  the  corporation  to  make  contracts  within  the  scope  and  pur- 
pose for  which  the  charter  was  granted,  as  to  prohibit  the  mak- 
ing of  this  contract  nntil  such  subscription  is  made.  But  it  is 
insisted  that  tlie  corporation  could  not  elect  a  president  or  a 
board  of  directors,  nor  confer  the  power  on  them,  when  elected, 
to  make  contracts  until  after  the  subscription  of  $60,000  of 
stock  should  be  made,  and  for  this  reason  it  is  urged  that  the 
obligation  sued  on,  and  Avhich  was  made  by  the  president  and 
Beeretary  on  behalf  of  the  company,  should  be  held  as  made 
without  the  proper  authority  of  the  corporation. 

We  do  not  consider  the  position  a  sound  one.  There  is  no  re- 
striction in  the  charter  upon  the  exercise,  by  the  corporation, 
from  the  moment  of  its  creation,  of  any  of  its  corporate  powers, 
unless  it  can  be  implied  from  the  terms  of  the  second  section, 
fixing  the  amount  of  the  capital  stock,  as  hereinbefore  quoted. 

It  has  been  seen  that  the  subscription  of  the  prescribed  amount 
of  capital  stock  is  not  a  precedent  condition  to  the  organization 
of  the  corporation,— that  the  corporation  was  created  by  the 
very  terms  of  the  charter,  eo  instant i  with  its  acceptance  by  the 
corporators.  The  charter  does  not  prescribe  how  nor  when  the 
subscription  is  to  be  made,  nor  the  time  at  which  the  subscription 
is  to  be  made  payable,  nor  does  it  attach  any  disability  to  the 
corporation  prior  to  the  subscription.  It  makes  no  provision  as 
to  how  the  stock  shall  be  divided  among  the  corporators  named, 
nor  as  to  the  terms  on  which  new  corporators  should  be  admit- 
ted. All  these  were  necessarily  left  to  the  discretion  of  the  cor- 
poration, and  the  power  to  regulate  those  matters  was  also 
expressly  granted  to  the  corporation  as  it  was  created  by  the 
charter,  by  the  provision  contained  in  the  first  section  of  that 
instrument,  that  the  corporation  might,  "make  all  by-laws,  rules 
and  regulations  for  the  management  of  its  busineSvS,  property 
and  effects,  and  the  transfer  of  its  stock,  as  to  them  may  seem 
best." 
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THE  ESTATE,  EX  REL.,  v.  DAWSON. 

16  Ind.  40.     1861. 

Appeal  from  the  Clark  circ^^it  court. 

Perkins,  J.  Information  against  the  defendants,  charging 
that  they  are  pretending  to  be  a  corporation,  and  to  act  as  such, 
when  they  are  not  a  corporation.  It  charges  that  in  January, 
1849,  the  legislature  of  the  state  of  Indiana  enacted  a  special 
charter  of  incorporation  (which  is  set  out  at  length)  for  a  rail- 
road from  Fort  Wayne,  Indiana,  to  Jcffersonville,  to  be  called 
the  Fort  Wayne  and  Southern  Railroad;  that  the  persons  named 
in  the  charter  as  directors  did  not  accept  said  charter  till  June 
2,  1852,  when  they  did  meet  and  accept  the  same,  and  organized 
under  it.  It  is  alleged  that  the  defendants  are  a.ssuming  to  act 
under  said  charter,  never  having  organized  under  any  other. 
The  court  below  sustained  a  demurrer  to  the  information,  thus 
holding  the  defendants  to  be  a  legal  corporation. 

The  present  constitution  of  Indiayia  took  effect  on  November 
1,  1851.     It  contains  these  provisions: 

"All  laws  now  in  force,  and  not  inconsistent  with  this  consti- 
tution, shall  remain  in  force,  until  they  shall  expire  or  be  re- 
pealed."   Sched.  (1  .sub.  sec.)  of  Constitution. 

"Corporations,  other  than  banking,  shall  not  be  created  by 
special  act,  but  may  be  formed  under  general  laws."  Art  xi, 
§  13. 

"All  acts  of  incorporation  for  municipal  purposes  shall  con- 
tinue in  force  under  this  constitution,  until  such  time  as  the 
general  assembly  shall,  in  its  discretion,  modify  or  repeal  the 
same."    Sched.,  supra,  sub.  §  4, 

The  charter  for  the  Fort  Wayne  and  Southern  Railroad  was 
not  a  charter  for  municipal  purposes,  and  hence  was  not 
specially  continued  in  existence.  Article  11,  §  13,  above  quoted, 
prohibits  the  creation  of  a  corporation  by  special  act  or  charter, 
that  is,  as  we  construe  the  prohibition,  through  or  by  virtue  of, 
such  special  act  or  charter,  after  November  1,  1851.  The  policy 
that  induced  the  prohibition,  as  well  as  its  literal  import,  de- 
mands this  construction.     It  is  necessary  for  us  to  ascertain, 


THE  ESTATE  v.  DAWSON.  135 

then,  when  the  defendants,  if  ever,  were  created  a  corporation. 
The  simple  enactment  of  the  charter  for  the  corporation  by  the 
legislature,  did  not  create  the  corporation.  It  required  one  act 
on  the  part  of  the  persons  named  in  the  charter  to  do  that,  viz. : 
acceptance  of  the  charter  enacted. 

Says  Grant  in  his  work  on  corporations,  vide,  p.  13,  "Nor  can 
a  charter  be  forced  on  any  body  of  persons  who  do  not  choose 
to  accept  it."  And  again  at  p.  18,  he  says,  "The  fundamental 
rule  is  this:  no  charter  of  incorporation  is  of  any  effect  until 
it  is  accepted  by  a  majority  of  the  grantees,  or  persons  who  are 
to  be  the  corporators  under  it.  Bagge's  case,  2  Bro\\Til.  &  G. 
100,  s.  c.  1  Roll,  Rep.  244;  Dr.  Askew 's  case,  4  Burr,  2200; 
Rutter  V.  Chapman,  8  M.  &  W.  25 ;  per  Wilmot,  J.,  Rex  v.  Vice- 
Chancellor  of  Cambridge,  3  Burr,  1661.  This  is  analogous  to 
the  general  rule  that  a  man  can  not  be  obliged  to  accept  the 
grant  or  devise  of  an  estate.  Townson  v.  Tickell,  3  B.  &  Aid. 
31."  See,  also,  Ang.  &  Am.,  §  83,  where  it  is  said,  if  a  charter 
is  granted  to  those  who  do  not  apply  for  it,  the  grant  is  said  to 
be  i)i  fieri  till  acceptance.  "We  need  not  inquire  whether  this 
rule  extends  to  municipal  corporations  in  this  country.  As  to 
what  may  constitute  an  acceptance  we  are  not  here  called  on  to 
decide,  as  the  information  expressly  shows  that  there  w^as  none 
in  this  case  till  June,  1852,  which  fact  is  admitted  by  the  de- 
murrer. 

The  grant  of  the  charter  in  question,  then,  to  those  who  had 
not  applied  for  it,  was  but  an  offer,  on  the  part  of  the  state ;  a 
consent  that  the  persons  named  in  the  charter  might  become  a 
corporation  might  be  created  such  an  artificial  being  by  accept- 
ing the  charter  offered.  But  an  offer,  till  accepted,  may  be  with- 
drawn. In  this  case,  the  offer  made  by  the  state  in  1849  was 
withdrawn  by  the  state  November  1,  1851,  by  them  declaring 
that  no  corporation,  after  that  date,  should  be  created  except 
pursuant  to  regulations  which  she,  in  future,  through  her  legis- 
lature would  prescribe. 

This  pretended  corporation,  then,  was  not  created  before 
November  1,  1851,  and  it  could  be  created  afterward  only  by 
the  concurrent  consent  of  the  state  and  the  corporators.  But, 
at  that  date,  the  constitution  prohibited  both  the  state  and  cor- 
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porators  from  giving  consent  to  such  a  corporation,  to  wit:  One 
coming  into  existence  through  a  special  charter;  and  hence 
necessarily  prohibited  the  creation  thereof.  This  decision  ac- 
cords with  that  of  the  supreme  court  of  the  United  States  in 
Aspinwall  v.  Daviess  County,  22  How.,  p.  364,  where  it  was  held 
that  the  new  constitution  prohibited  a  subscription  of  stock  to 
the  Ohio  and  Mississippi  Eailroad  Company,  authorized  by  the 
charter  of  the  corporation,  granted  under  the  former  constitu- 
tion and  actually  voted  by  the  people  of  the  county  under  that 
constitution. 

Whether,  as  a  matter  of  fact,  the  charter  in  this  case  was  ac- 
cepted under  the  old  constitution,  must  be  determined  on  a  trial 
of  the  cause  below. 

Had  the  provision  in  our  constitution,  like  that  on  this  sub- 
ject in  the  constitution  of  Ohio,  ordained  that  the  legislature 
should  "pass  no  special  act  conferring  powers,"  the  restraint 
would  clearly  have  been  imposed  alone  upon  future  legislative 
action ;  but,  in  our  constitution,  the  restraint  is  plainly  imposed 
upon  the  creation,  the  organization  of  the  coi'poration  itself. 
See  The  State  v.  Eoosa,  11  Ohio  St,  Rep.  16. 

Per  Curiam.  — The  judgment  is  reversed  with  costs.  Cause  re- 
manded for  further  proceedings  in  accordance  with  this  opinion. 


The  Association— Forms  of  Association  Contracts* 

NULTON  V.  CLAYTON. 

54  Iowa  425,  37  Am.  Rep.  213.     1880. 

Action  to  recover  upon  an  alleged  subscription  to  the  stock 
of  a  banking  corporation.  The  question  arises  upon  demurrer  to 
the  petition,  the  defendant  claiming  that  the  petition  does  not 
show  that  the  defendant  became  a  subscriber  to  the  stock  in 
such  sense  that  he  became  obligated  to  take  and  pay  for  it.  The 
corporation  is  the  Farmers'  and  Merchants'  Bank  of  Bloomfield. 
The  plaintiff  is  the  assignee  of  the  corporation.     The  petition 


*See  Sec,  1221  et  seq.,  Vol.  9,  Cyclopedia  of  Law. 
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avers  that  the  capital  .stock  was  divided  into  shares  of  $100  each, 
and  that  the  defendant  subscribed  for  ten  shares.  As  constitut- 
ing the  subscription,  the  plaintiff  sets  out  as  an  exhibit  to  his 
petition  a  certain  written  statement,  and  the  articles  of  incor- 
poration, both  purporting  to  be  subscribed  by  the  defendant. 
The  statement  is  in  these  words : 

"We,  the  undersigned,  having  associated  ourselves  together  for 
the  purpose  of  organizing  a  banking  association,  and  transacting 
the  business  of  banking  under  chapter  52,  of  the  revision  of  1860, 
do  declare  and  state  as  follows: 

"First.  The  name  and  title  of  the  association  shall  be  The 
Farmers'  and  Merchants'  Bank  of  Bloomficld,  Iowa. 

''Second.  The  authorized  capital  of  said  Farmers'  and  Mer- 
chants' Bank  of  Bloomficld,  Iowa,  shall  be  $150,000,  which  shall 
be  divided  into  shares  of  $100  each. 

''Third.  The  name  and  residence  of  the  stockholders  of  this 
association,  with  the  number  of  shares  held  by  each,  are  as 
follows : 

"J.   W.    Clayton, 10  shares." 

The  essential  part  of  the  articles  of  incorporation  is  in  th&se 
words : 

"Eighth.  Fifty  per  cent,  of  all  the  stock  subscribed  for  this 
association  before  it  commences  business  shall  be  paid  in  at  the 
time  of  commencing  business,  and  the  balance  so  subscribed  shall 
be  paid  at  such  times  and  in  such  installments  as  the  board  of 
directors  may  prescribe." 

The  petition  avers  that  the  directors  have  called  for  full  pay- 
ment of  all  the  stock  subscribed. 

To  the  petition  so  showing  the  defendant  demurred.  The 
court  sustained  the  demurrer.  Judgment  having  been  rendered 
for  the  defendant,  the  plaintiff  appeals. 

Adams,  Ch.  J.  The  action  is  brought  to  recover  one-half  of  the 
amount  of  the  alleged  subscription,  the  other  half  having  already 
been  paid.  The  defendant  insists  that  it  is  not  shown  that  he 
contracted  to  pay  any  sum  whatever.  The  defendant  did  not  be- 
come a  stockholder  by  subscribing  the  articles  of  incorporation. 
If  he  became  such  he  did  so  by  subscribing  what  we  have  denom- 
inated the  statement.  The  more  important  portion  of  it  is  the 
third  division.  That  is  a  declaration  purporting  to  be  made  by 
the  associated  persons  showing  each  his  respective  interest  in  the 
corporation.    Is  it  a  subscription  to  stock?    If  so,  the  defendant 
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is  liable  to  pay  for  the  number  of  shares  set  opposite  his  name, 
without  a  promise  to  do  so  in  so  many  words.  This  has  been 
held  repeatedly. 

In  Spears  v.  Crawford,  14  Wend.  20,  28  Am.  Dec.  513,  the 
writing  subscribed  was  in  these  words : 

"We,  the  subscribers,  do  hereby  severally  agree  to  take  the 
shares  by  us  subscribed  in  the  Harlem  Canal  Company."  A 
certain  number  of  shares  w^as  set  opposite  the  name  of  each 
subscriber.  The  question  presented  was  whether  the  mere 
agreement  to  take  shares  rendered  the  defendant  liable  to  pay 
for  them.     The  court  held  that  it  did. 

In  Hartford  &  New  Haven  R.  Co.  v.  Kennedy,  12  Conn.  500, 
the  word  "subscriber"  was  used  in  what  was  claimed  to  be  the 
subscription,  to  stock.  It  was  held  that  the  subscriber  was  liable 
to  pay  for  the  stock,  without  a  promise  to  do  so  in  so  many 
words.  The  court  said:  "It  is  true  a  promise  to  pay  in  pre- 
cise terms  does  not  appear  to  have  been  made.  The  defendant 
has  not  affixed  his  signature  to  an  instrument  which  contains 
the  words,  'I  promise  to  pay,'  but  he  has  done  an  equivalent 
act.  He  has  contracted  with  the  plaintiff  to  become  a  member 
of  the  corporation,  and  to  be  interested  in  its  stock. ' ' 

In  Rensselaer  &  W.  Plank  Road  Co.  v.  Barton,  16  N.  Y.  460, 
the  court  said:  "Whatever  may  be  the  form  or  language  of  a 
subscription  to  the  stock  of  an  incorporated  company,  any  per- 
son who  in  anj^  manner  becomes  a  subscriber  for,  or  engages  to 
take  any  portion  of,  the  stock  of  such  company,  thereby  assumes 
to  pay  according  to  the  conditions  of  the  charter."  See,  also, 
Small  V.  Herkimer  Manufacturing  and  Hydraulic  Co.,  2  Comst. 
335;  Dayton  v.  Borst,  31  N.  Y.  437;  Hartford  &  New  Haven 
R.  Co.  V.  Croswell,  5  Hill  384;  Waukon  &  Mississippi  R.  Co. 
V.  Dwyer,  49  Iowa  121. 

Probably  the  defendant  would  not  deny  that  where  there  is 
a  valid  subscription  to  stock,  or  written  agreement  to  take  stock, 
there  arises  upon  such  subscription  or  agreement  an  obligation 
to  pay  for  it.  But  the  defendant  insists  that  the  writing  in 
this  case,  whatever  it  may  be  called,  falls  short  of  being  a  sub- 
scription to  stock,  or  agreement  to  take  stock. 

It  declared  that  "the  number  of  shares  held  by  each  are  as 
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follows:"  Then  follow  names  and  amounts.  The  averment  of 
the  position  in  substance  is  that  the  defendant  by  his  contract 
subscribed  for  ten  shares.  By  this  we  understand  that  the  writ- 
ing was  signed  by  the  defendant.  The  association  purports  to 
be  incorporated  under  the  general  incorporation  law.  What 
purpose  such  a  written  declaration  by  the  associated  persons  could 
have  if  they  were  not  thereby  to  become  subscribers,  each  for  the 
amount  set  opposite  his  name,  we  are  unable  to  ccmceive.  It  is 
suggested  that  the  written  declaration  was,  perhaps,  designed 
as  a  written  admission  of  a  previous  suhscription,  hut  we  see  no 
reason  for  a  formal  written  admission  of  what  must  have  been 
already  in  writing  if  there  ivas  a  subscription  to  he  admitted.  It 
appears  to  us  far  more  probable  that  the  declaration  was  de- 
signed as  a  subscription.  Now  it  matters  not  how  informal  the 
writing  may  be,  if  the  intent  of  the  parties  can  be  collected 
from  it.  What  the  inte^it  was  in  this  case  we  have  no  reason- 
able doubt.  The  parties  intended  to  adopt  articles  of  incorpora- 
tion, and  become  subscribers  to  the  stock  thereunder.  If  they 
did  they  became  obligated  to  pay  in  accordance  with  the  eightJt 
article  to  which  they  m,ade  themselves  parties. 

Suppose  a  creditor  of  the  association  had  brought  an  action 
upon  his  claim  against  the  defendant,  alleging  that  he  is  a  part- 
ner. We  think  that  the  defendant  might,  and  would,  have  set 
up  the  incorporation  and  sought  shelter  beneath  it.  There  is 
no  doubt  that  he  in  good  faith  attempted  to  become  a  member 
and  limit  his  liability  by  the  exemption  provided.  If  he  could 
have  ascaped  liability  as  a  pa:^tner  by  setting  up  the  incorpora- 
tion and  his  membership,  he  can  not  escape  the  limited  liability 
incident  to  such  membership. 

We  think  that  the  demurrer  was  improperly  sustained. 

Reversed. 
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COPPAGE,  RECEIVER,  v.  IIUTTON. 
124  Indiana  dOl,  7  L.  B.  A.  591.     1890. 

From  the  Montp:omery  cii'cuit  court. 

Elliott,  J.  The  appellant  sues  as  the  receiver  of  an  in- 
solvent corporation,  and  seeks  to  recover  a  subscription  which 
he  alleges  the  appellee  made  to  the  capital  stock  of  the  corpora- 
tion. It  is  alleged  that  the  appellee,  with  others,  signed  articles 
of  association,  and  that  he  agreed  to  take  two  shares  of  the  capi- 
tal stock,  and  pay  therefor  $100.  The  introductory  clause  of 
the  articles  of  association  reads  thus:  "We,  the  undersigned, 
agree  to  take  the  stock  in  the  amount  set  opposite  our  names  in 
a  company  to  be  organized  for  manufacturing  and  selling  the 
"Williamson  Straw  Stacker."  There  were  eighty-three  signers, 
and  seven  of  them  acknowledged  the  execution  of  the  articles 
of  association  before  a  notary  public,  and  the  instriiment  was 
duly  recorded.  It  is  also  alleged  that  $8,000  of  stock  was  sub- 
scribed, that  the  company  was  duly  organized  and  a  board  of 
directors  elected. 

There  can  be  no  doubt  under  the  authorities  that  a  valid  sub- 
scription to  the  capital  stock  of  a  corporation  may  be  made  by 
signing  the  preliminary  articles.  Such  a  subscription  becomes 
enforcible  upon  the  perfection  of  the  corporate  organization  ac- 
cording to  the  law  under  articles  of  association.  Miller  v.  Wild 
Cat  (}.  R.  Co.,  52  Ind.  51;  Nulton  v.  Clayton,  54  Iowa  425; 
Phcenix,  etc.,  Co.  v.  Badger,  67  N.  Y.  294;  Cravens  v.  Eagle,  etc., 
Mills  Co.,  120  Ind.  6.  If  the  promise  of  the  appellee  is  not 
binding  it  must  be  for  some  other  reason  than  that  it  was  made 
before  the  organization  of  the  corporation  was  fully  effected. 

The  statute  requires  that  the  persons  who  desire  to  organize 
a  corporation  shall  "make,  sign  and  acknowledge,  before  some 
officer  capable  to  take  acknowledgment  of  deeds,  a  certificate  in 
writing,"  setting  forth  therein  certain,  enumerated  things.  Sec- 
tion 3851,  R.  S.  1881.  The  contention  of  the  appellee  is  that  the 
promise  is  not  effective,  because  the  complaint  shows  that  only 
seven  of  the  eighty-three  signers  aclcnowledged  the  certificate. 
It  seems  quite  clear,  under  the  decision  of  this  court  in  Indian- 


OOPPAGE  V.  HUTTON.  141 

apolis,  etc.,  Mining  Co.  v.  Herkimer,  46  Ind.  142,  that  the  mere 
signing  of  the  paper  was  not  sufficient  to  complete  the  obliga- 
tion, and  that,  in  order  to  make  valid  and  effective  articles  of 
association  against  all  who  sign,  all  must  acknowledge  them  as 
the  statute  requires.  Here  it  affirmatively  appears  that  seven 
only  of  the  signers  acknowledged  the  execution  of  the  instru- 
ment, and  it  can  not  be  inferred  that  those  who  did  not  acknowl- 
edge it  remained  bound  by  its  terms.  As  to  them  the  instrument 
was  incomplete,  and  it  is  quite  well  settled  that  an  incomplete 
subscription  can  not  be  enforced.  Dutehers,  etc.,  R.  Co.  v.  Mab- 
bett,  58  N.  Y.  397 ;  Reed  v.  Richmond,  etc.,  R.  Co.,  50  Ind.  342 ; 
Richmond  St.  R.  Co.  v.  Reed,  83  Ind.  9 ;  Williamson  v.  Kokomo, 
etc.,  Ass'n,  89  Ind.  389. 

It  is,  however,  argued  by  appellant's  counsel  that  the  com- 
plaint does  affirmatively  show  that  the  corporation  was  organ- 
ized, but  this  does  not  meet  the  question,  for  it  may  well  be  that 
it  was  organized  without  the  appellee  as  a  stockholder.  The 
fact  that  he  did  not  acknowledge  the  instrument  as  the  law  re- 
quires implies  that  he  did  not  become  a  stockholder,  and  there 
is  nothing  in  the  complaint  which  rebuts  or  opposes  this  implica- 
tion. It  devolved  upon  the  plaintiff  to  remove  the  inference  if 
he  could.  As  the  appellee  did  not  acknowledge  the  iyistrument 
as  the  law  requires,  lie  did  not  become  a  stockholder,  and  if  he 
were  insisting  that  he  was  entitled  to  the  number  of  shares  set 
opposite  his  name,  it  is  quite  clear  that  the  corporation  might 
successfully  resist  his  claim,  since  it  is  obvious  that  07ily  those 
ivho  acknowledge  the  articles  of  association  as  the  law  requires 
can  successfully  insist  tipon  their  right  to  stock.  If  the  appel- 
lee can  not  he  regarded  as  a  stockholder,  then  it  seem,s  quite 
clear  that  he  did  not  bind  himself  by  simply  signing  the  articles 
of  association." 

Whether  a  good  complaint  can  be  framed  is  not  the  question 
before  us,  for  the  only  question  presented  by  the  record  is  as  to 
the  sufficiency  of  the  complaint  as  it  is  written. 

Judgment  affirmed. 
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THEASHER  v.  THE  PIKE  COUNTY  RAILROAD 
COMPANY. 

25  III.  393.     1861. 

Appeal  from  the  circuit  court  of  Pike  county ;  the  Hon.  J.  S. 
Bailey,  judge,  presiding. 

This  was  an  action  of  assumpsit  by  the  Pike  County  Rail- 
road Company  against  Charles  Thrasher,  upon  the  following 
agreement : 

"^Ye,  the  undersigned,  agree  to  subscribe  to  the  stock  of  the 
Pike  County  Railroad,  the  sum  set  against  our  names,  when  the 
books  may  be  opened  for  subscription. 

"GriggWille,  March  19,  1856. 

"Charles  Thrasher $3,000." 

Mr.  Justice  Breese  delivered  the  opinion  of  the  court. 

The  appellee,  who  was  plaintiff  in  the  court  below,  urges 
several  reasons  justifying  a  recovery  in  this  case,  which  it  is 
necessary  to  notice.  The  declaration  contains  a  special  count, 
averring  that  on  the  19th  of  March,  1856,  the  plaintiffs  were  a 
body  politic  and  corporate  with  power  to  construct  and  operate 
a  railroad  Avithin  the  county  of  Pike,  and  authorized  by  law, 
as  such  corporation,  to  secure  subscriptions  to  the  capital  stock 
of  the  company  to  the  amount  of  $1,000,000,  in  shares  of  $100 
each,  and,  desiring  to  ascertain  what  amount  of  stock  would  be 
subscribed,  and  not  having  opened  regular  subscription  books, 
but  intending  so  to  do,  agreed  with  the  defendant  that  they 
would,  in  a  reasonable  time  thereafter,  open  books  for  the  pur- 
pose of  securing  such  subscriptions,  and  that  they  would  per- 
mit and  allow  the  defendant,  when  the  book  should  be  opened, 
to  subscribe  to  the  capital  stock  of  the  company  thirty  shares 
of  $100  each,  and  upon  payment  therefor,  the  defendant  should 
be  the  oAvner  of  thirty  shares  of  the  capital  stock  of  the  com- 
pany. It  is  then  averred  that  the  defendant,  in  consideration 
of  this  promise,  undertook  and  promised  the  plaintiff  that  he 
would  subscribe  to  the  stock  of  this  company  the  sum  of  $3,000 
when  the  books  should  be  opened  for  subscriptions;  that  this 
promise  was  by  a  writing,  signed  by  the  defendant,  and  by  him 
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delivered  to  the  plaintiff.  It  is  then  averred,  that  on  the  same 
day  subscription  books  to  the  capital  stock  of  the  company 
were  opened,  of  which  the  defendant  had  notice.  The  breach 
is,  that  the  defendant  neglected  and  refused  to  subscribe  any- 
thing to  the  capital  stock,  accompanied  by  an  averment  that  the 
subscription,  when  the  books  were  opened,  was  due  and  payable 
before  the  commencement  of  the  suit,  and  although  notified 
thereof,  the  defendant  has  refused  to  pay  any  part  of  the  sum 
of  the  $3,000.  The  common  counts  are  added,  in  one  of  which 
the  indebtedness  is  alleged  to  be  for  100  shares  of  the  stock  of 
the  Pike  County  Railroad,  before  that  time  bargained  and  sold 
to  the  defendant. 

This  is  the  cause  of  action  as  set  forth  by  the  plaintiffs,  and 
it  is  claimed  by  them  that  they  are  entitled  to  recover  as  dam- 
ages the  par  value  of  the  stock,  or  the  amount  of  calls  made  from 
time  to  time  upon  it,  and  which,  at  the  commencement  of  the 
suit,  amounted  to  fourteen  installments,  of  five  per  cent,  each, 
making,  in  all,  $2,100. 

This,  we  do  not  think,  is  a  fair  view  of  the  defendant's  lia- 
bility upon  his  promise,  if  one  was  made  to  the  plaintiff.  His 
undertaking  is  to  suhscrihe  a  certain  amount  of  stock  when  the 
subscription  hooks  should  he  opened.  This  promise  does  not 
make  him  a  stockholder,  and,  as  such,  liahle  to  calls.  The  com- 
pany lias  parted  u'ith  no  stock  to  him,  and  can  only  claim  as  dam- 
ages the  actual  loss  sustained  hy  them  hy  his  failure,  or  refusal 
to  suhscrihe,  when  he  was  notified  that  the  hooks  were  opened 
for  such  purpose.  The  company  has  the  stock  which  the  de- 
fendant promised  to  take,  hut  did  not  take.  His  promise  is  like 
any  other  promise  or  agreement  to  purchase  any  specific  article 
of  property.  If  the  property  contracted  he  retained  hy  the  ven- 
dor, and  there  is  no  delivery  to  the  purchaser,  or  offer  to  de- 
liver, the  damages  must  not  he  measured  hy  the  value  of  the 
property,  for  it  woxdd  not  he  just,  in  such  cases,  that  the  vendor 
should  retain  the  property  and  recover  also  the  value  of  it  from 
the  promisor.  Some  damage  might  result  from  the  loss  of  a 
hargain,  and  to  such  the  vendor  would  he  entitled,  if  the  extent 
could  he  cstahlished.  In  many  cases  they  would  he  merely 
nominal.     On  an  agreement  for  the  sale  and  purchase  of  stocks, 
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and  a  refusal  by  ilic  purchaser  to  take  the  stocks,  the  measure 
of  damages,  ordinarily,  might  he  the  difference  between  the 
par  value  of  the  stocks  and  tiieir  market  value,  or  between  them 
and  money.  As  well  argued  by  the  appellant,  the  defendaut, 
having  violated  his  promise  by  failing  to  subscribe,  he  has  ac- 
quired no  right  to  stock,  nor  could  a  recovery  in  this  action  en- 
title him  to  become  a  stockholder.  The  company  retains  its 
stock,  and  the  defendant  his  money.  A  stock  certificate  of  $3,- 
000  would  represent  a  value  to  the  company  equivalent  to  so 
much  money,  and,  in  a  statement  of  their  liabilities,  this  would 
appear  against  the  company  as  so  much  held  by  the  stockholders, 
for  which  the  company  was  responsible.  If  there  is  no  actual 
subscription,  the  company  does  not  incur  this  liability.  There 
being  no  special  damage  alleged,  or  proved,  we  do  not  think  the 
plaintiffs  could  recover  under  this  declaration,  as  they  have 
done,  the  par  value  of  the  stock  the  defendant  promised  and 
agreed  to  take.  A  proper  count  might  doubtless  be  so  framed 
as  to  justify  a  full  recovery  under  sufficient  proof.  *  *  * 
Reversed. 


Subscriptions  Prior  to  Incorporation* 
THE   PENINSULAR   RAILWAY   COMPANY   v.   DUNCAN. 

28  Mich.  130.     1873. 

Error  to  Kalamazoo  Circuit. 

CooLEY,  J.  This  case  presents  the  question  whether  one  who 
becomes  one  of  the  original  associates  for  the  formation  of  a 
railway  company,  and  signs  a  subscription  agreeing  to  take  a 
certain  number  of  shares  of  the  capital  stock  of  the  proposed 
company,  and  to  pay  therefor,  "at  such  times  and  in  such  sums 
as  the  same  shall  be  assessed,  demanded  and  required  to  be  paid 
by  the  directors  of  the  said  company,"  but  who  afterward  fails 
for  any  reason  to  sign  the  articles  of  incorporation,  or  to  sub- 


*See  Sec.  1222  et  seq.,  Vol.  9,  Cyclopedia  of  Law. 
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scribe  for  stock  on  the  commissioners'  books,  can  be  held  liable 
upon  his  preliminary  subscription,  after  the  company  has  been 
formed  and  assessments  been  made  and  payment  demanded. 

The  question  arises  upon  the  first  section  of  the  act  for  in- 
corporation of  railroad  companias,  approved  February  12,  1855, 
as  amended  in  1867.  Laws  of  1867,  vol.  i,  p.  90.  The  plaint- 
ifts  insist  that  the  signers  of  the  preliminary  subscription, 
whether  they  afterward  sign  the  articles  or  not,  if  the  corpora- 
tion is  duly  formed,  have  the  same  absolute  right  to  stock  thera- 
in  that  those  have  Avho  execute  the  articles,  or  to  whom  stock  is 
awarded  on  subscriptions  upon  the  commissioners'  books;  and 
that  having  a  right  to  the  stock,  they  are  under  a  corresponding 
obligation  to  pay  for  it.  On  the  other  hand,  the  position  of  the 
defendants  is  that  the  preliminary  subscription,  though  possibly 
a  convenient  step  in  the  organization  of  a  corporation,  is  by  no 
means  indispensable,  but  that  the  corporation,  originates  with 
the  articles  of  association,  and  that  no  one  who  previously  had 
contemplated  becoming  a  member,  however  strongly  or  in  what- 
ever form  of  words  he  may  have  expressed  his  intention  to  that 
effect,  is  bound  by  that  expression,  if,  when  the  articles  are  to 
be  signed,  he  declines  to  unite  in  them,  or  for  any  reason  fails 
to  do  so,  and  thereby,  expressly  or  by  implication,  elects  not  to 
become  a  member.  Up  to  that  time,  it  is  insisted  everything  is 
provisional  and  inchoate ;  nobody  is  bound  or  can  be  bound  with- 
out further  voluntary  action  of  his  own. 

A  consideration  of  the  question  thus  presented  is  peculiarly 
embarrassing,  in  consequence  of  the  totally  different  views  which 
have  been  taken  of  it  by  able  jurists  in  other  states  where 
similar  statutes  exist.  "We  have  examined  the  reported  cases 
with  care,  and  while  we  find  many  of  the  opinions  able,  and  in. 
the  main  well  reasoned,  yet  as  it  is  impossible  to  reconcile  them, 
and  none  of  them  follows  precisely  the  train  of  reasoning  through 
which  we  have  been  led  to  our  own  conclusion,  we  have  not 
deemed  it  advisable  to  review  the  cases  in  this  opinion,  but  shall 
proceed,  with  such  brevity  as  the  case  will  admit,  to  present 
our  own  views. 

It  may  be  quite  true,  as  is  insisted  on  the  part  of  the  defense, 
that  a  preliminary  subscription  is  not  an  indispensable  requisite 
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in  the  formation  of  a  corporation  under  the  general  railroad  law. 
If  the  reciuisite  number  of  persons  execute  the  proper  articles, 
naming  therein  their  directors,  and  attach  thereto  the  affidavit 
required  by  the  statute,  verifying  the  fact  that  they  are  subscrib- 
ers for  the  requisite  amount  of  stock,  and  have  paid  to  the  direc- 
tors five  pereentum  thereon,  it  is  difficult  to  perceive  any  groimd 
upon  which  it  could  be  plausibly  contended  that  the  corporation 
was  not  didy  organized,  or  to  suggest  any  important  fimctiou 
that  the  preliminary  subscription  could  have  performed  for  such 
subscribers,  and  which  in  the  particular  case  has  not  been  per- 
formed W'ithout  it.  Nevertheless,  a  very  cursory  examination  of 
the  statute  must  convince  any  one  that  such  a  subscription, 
whether  indispensable  or  not,  is  contemplated  as  a  proceeding 
which  will  generally,  at  least,  take  place.  This  is  evident  from 
the  expressions  employed  in  the  statute  in  conferring  authority 
to  organize.  The  persons  who  may  incorporate  themselves  are 
"any  number  of  per.sons  not  less  than  twenty-five,  being  sub- 
scribers to  the  stock  of  any  contemplated  railroad."  They  are 
allowed  to  do  so  "when  stock  to  the  amount  of  $1,000  for  every 
mile  of  said  road  so  intended  to  be  built"  "shall  be  in  good 
faith  subscribed,  and  five  per  cent,  paid  thereon."  There  can 
not  be  subscriptions  to  the  stock  until  something  is  in  writing 
for  the  subscribers  to  sign.  The  statute  gives  no  form  for  such 
a  subscription  ;  it  indicates  no  machinery  by  means  of  which  it  is 
to  be  originated  or  signatures  obtained.  Everything  is  left  to 
the  voluntary  action  of  the  promoters  of  the  enterprise,  and 
whatever  form  of  writing  is  satisfactory  to  them,  and  sufficiently 
indicates  the  general  purpose  sought  to  be  accomplished,  and 
the  share  the  several  subscribers  are  to  take  in  it,  would  un- 
doubtedly be  sufficient. 

By  any  such  voluntary  subscription  to  take  stock,  however, 
we  should  naturally  understand  some  mutual  agreement  by 
which  the  promoters  severally  agree  to  take  and  pay  for  certain 
shares  in  the  proposed  corporation;  something,  in  short,  like  or 
similar  to  the  agreement  which  was  actually  entered  into  in  the 
present  case.  We  do  not  understand  that  there  would  be  any 
difficulty  at  the  common  law  in  enforcing  the  promises  con- 
tained in  an  agreement  of  this  general  nature  against  the  sever£|,l 
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promisors,  where  the  object  to  be  accomplished  was  lawful,  where 
a  beneficial  purpose  was  in  view,  and  where  it  was  possible  to 
make  to  the  several  promisors  the  return  which  their  subscrip- 
tions called  for.  In  such  cases  the  promises  are  mutual ;  acts 
are  done  and  moneys  expended  in  reliance  upon  the  subscrip- 
tions, and  the  moment  the  promises  are  accepted  by  the  organ- 
ization and  action  of  the  corporation  to  which  they  are  pro- 
visionally made,  there  can  generally  be  no  difficulty  in  their 
enforcement  if  the  corporation  then  has  it  in  its  power  to  give 
the  stock  subscribed  for,  and  offers  to  do  so.  In  such  a  sub- 
scription thus  accepted  there  would  be  all  the  requisites  of  a 
valid  contract,  proper  parties  and  a  promise  made  upon  a  legal 
and  valuable  consideration. 

In  this  ease,  however,  the  question  involved  is  not  one  to  be 
settled  entirely  by  the  rules  of  the  common  law,  but  there  is  in- 
volved a  question  of  statutory  construction.  It  is  argued  by  the 
defense  that  the  terms  of  the  statute  are  such  as  to  make  any 
preliminary  subscription  that  may  have  been  entered  into  entirely 
immaterial  and  nugatory  the  moment  the  articles  are  executed, 
and  that  promises  therein  contained  are  incapable  of  enforce- 
ment, because  under  the  statute  the  subscribers  are  not  entitled 
to  stock  in  the  corporation,  and,  consequently,  do  not  receive  a 
consideration  for  their  promises.  This  construction  arises  prin- 
cipally upon  one  clause  of  the  first  section  of  the  general  rail- 
road act,  which,  after  providing  what  the  articles  of  association 
shall  contain,  and  for  their  being  subscribed  and  recorded,  de- 
clares that  "thereupon  the  persons  who  have  subscribed,  and 
all  persons  who  shall  from  time  to  time  become  stockholders  in 
such  company,  shall  be  a  body  corporate,"  etc.  The  argument 
is  that  by  the  express  terms  of  this  statute  only  the  subscribers 
to  the  articles  and  those  who  subsequently  become  stockholders 
in  the  manner  provided  by  law— that  is  to  say,  by  subscribing 
for  stock  on  the  commissioners'  books — can  be  stockholders  or 
entitled  to  stock,  and,  consequently,  the  subscribers  to  the  pre- 
liminary agreement  who  do  not  sign  the  articles  are  in  terms 
excluded. 

It  is  possible  that  a  strict  and  literal  interpretation  of  the 
statute  would  require  this  construction  to  be  put  upon  it;  but 
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it  does  not  necessarily  follow  that  such  a  construction  would  be 
proper  or  even  admissible.  "What  we  should  seek  here  is  the 
intention  of  the  legislature  and  not  the  testing  by  nice  rules  of 
art  the  language  employed.  It  may  possibly  appear,  as  is  too 
often  the  case,  that  the  legi.slation  has  been  carelessly  phrased, 
and  will  be  perverted  if  tested  by  nice  rules.  There  are  two 
very  strong  reasons  why  the  statute  should  not  be  so  construed 
as  to  make  the  articles  nullify  the  preliminary  subscription  if 
any  other  construction  is  admissible.  The  first  is  that  it  nullifies 
the  mutual  promises  of  the  parties  made  for  a  beneficial  object, 
and  which,  on  grounds  of  public  policy  as  well  as  mutual  good 
faith,  ought  to  be  sustained  and  enforced,  unless  abandoned  by 
common  consent.  The  second  is  that,  by  rendering  the  pre- 
lim inaiy  subscription,  which  the  statute  provides  for,  if  it  does 
not  make  necessary,  a  perfectly  useless  proceeding,  it  in  effect, 
as  hiis  been  well  said  in  a  leading  case  supporting  this  construc- 
tion—Troy and  Boston  R.  R.  Co.  v.  Tibbits,  18  Barb.  304-305,— 
imputes  folly  to  the  legislature;  an  imputation  we  ought  to  be 
very  slow  to  make,  and  never  except  upon  the  most  imperative 
reasons. 

Our  own  view,  after  a  careful  examination  of  the  statute,  is 
that  the  construction  which  excludes  the  subscribers  to  the  pre- 
liminary subscription  from  corporate  membership.  Is  rathef 
forced  than  otherwise.  The  statute  does  not  say  that  the  per- 
sons who  have  subscribed  tJie  articles  of  association,  and  those 
who  shall,  from  time  to  time,  become  stockholders,  shall  be  the 
corporation,  but  those  "who  have  subscribed."  Subscribed 
what?  The  very  first  words  of  the  section  provide  that  the 
suhscrihcrs  to  the  stock  of  a  contemplated  road  may  incorporate 
themselves  by  complying  with  certain  conditions.  The  subscrib- 
ers here  intended  are  unquestionably  the  subscribers  to  the  pre- 
liminary agreement;  and  these  suhscrihcrs,  to  use  the  words  of 
the  statute,  when  the  necessary  amount  of  stock  is  in  good  faith 
suhscribcd  by  them,  are  allowed  to  organize.  These  persons, 
then,  are  spoken  of  as  persons  who  have  suhscrihcd,  and  their 
subscription  contemplates  that  they  are  to  have  stock  in  the  pro- 
posed corporation.  The  parties  to  the  articles  also  subscribe 
them;  their  subscription  is  provided  for  by  the  same  sectioD, 
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and  theirs  also  contemplates  that  they  arc  to  have  stock  in  the 
corporation.  It  is  after  these  different  subscriptions  for  stock 
are  thus  spoken  of  and  provided  for  that  the  statute  proceeds  to 
say  that  those  who  have  subscribed  shall  be  corporators.  What 
warrant  have  we  for  saying  that  one  class  of  subscribers  was  in- 
tended and  not  the  other? 

The  truth  is,  both  classes  were  intended,  because  in  contem- 
plation of  the  statute  the  two  were  to  be  identical.  The  statute 
does  not  suppose  there  will  be  subscribers  to  the  preliminary 
agreement  who  do  not  sign  the  articles.  It  provides  that  after 
the  recpiisite  subscriptions  are  obtained,  the  subscribers  may  se- 
lect directors,  "and  thereupon  they  shall  severally  subscribe 
articles  of  association."  They  are  expected  to  subscribe  the 
articles,  and  not  merely  that  portion  who  may  then,  on  consider- 
ing the  question  as  a  new  one,  decide  to  take  interests  in  the  com- 
pany. 

It  is  not  assumed  that  there  will  be  any  doubt  or  question 
that  all  u'ho  have  mutually  pledged  themselves  to  each  other  to 
form  a  corporation  for  the  object  proposed  ivill  unite  in  the 
necessary  steps  for  that  purpose,  and  it  does  7iot  therefore  dis- 
tinguish between  the  subscribers  to  the  two  papers  because  it 
supposes  no  distinction  will  exist. 

We  have,  nevertheless,  to  deal  with  the  case  where  a  subscriber 
to  the  one  has  neglected  or  refused  to  sign  the  other;  and  the 
question  is,  whether  such  neglect  or  refusal  precludes  the  attach- 
ing of  any  legal  liability.  We  have  the  case  of  a  subscription 
provided  for  by  law,  designed  to  accomplish  an  important  bene- 
ficial purpose,  subscribed  by  several  parties  in  reliance  upon 
their  mutual  promises,  but  which  one  perhaps  elects  to  annul  by 
7iot  talcing  a  certain  further  step  which  the  statute  contemplates 
he  will  take.  The  corporation  to  which  the  subscriber's  prom- 
ise ivas  provisionally  made  has  been  called  into  being  and  has 
accepted  his  promise,  and  now  offers  to  perform  its  part  by 
giving  the  stock  subscribed  for  if  it  has  the  power  to  do  so. 
And  the  question  is  whether,  in  this  exceptional  case  not  pro- 
vided for  or  contemplated,  by  the  statute,  the  subscriber  may 
treat  his  preliminary  promise  as  of  no  force. 

A  preliminary  question  will  perhaps  be,  whether  it  possessed 
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any  force  whatever,  or,  on  the  other  hand,  was  to  be  looked  up- 
on as  mere  nudum  pactum,  without  either  parties  or  considera- 
tion, before  the  articles  were  signed.  The  necessary  conclu- 
sion from  the  defendant's  premises  must  be,  as  we  think,  that  it 
was  so.  We  can  not  conclude,  however,  that  such  preliminary 
promises,  made  in  accordance  with  the  law,  a.s  a  step  in  the  ac- 
complishment of  a  public  enterprise,  can  be  regarded  as  entirely 
without  legal  significance.  If  a  subscriber  pays  his  five  per  cent, 
upon  his  subscription,  and  it  is  received  and  retained  by  the 
custodian  agreed  upon  by  the  associates,  we  think  he  has  ac- 
quired some  rights  by  such  subscription  and  payment.  He  has 
acquired  the  important  right  to  take  part  in  the  organization 
of  the  corporation,  in  the  choice  of  directors,  in  the  determina- 
tion of  the  route,  and  in  shaping  the  constitution  of  the  com- 
pany. These  rights  are  often  of  high  value,  and  might  even 
be  more  so  in  a  pecuniary  point  of  view  than  the  stock  sub- 
scribed for  is  ever  expected  to  be.  It  can  not  be  said  that  a 
subscription  and  payment,  which  secure  these  important  privi- 
leges, are  of  no  force,  nor  ought  it  to  be  the  case  that  the  party 
making  them  may  disaffirm  his  action  at  his  own  mere  pleasure 
after  other  parties,  more  observant  of  their  own  stipulations, 
have  taken  further  action  which  is  unquestionably  binding  upon 
them,  in  reliance  upon  his  promised  assistance. 

In  the  present  case  it  does  not  become  necessary  to  discuss 
the  question  whether  a  party  who  expressly  revokes  his  subscrip- 
tion before  the  corporation  is  formed  can  be  compelled  to  pay 
it  afterward.  Such  a  case  is  not,  by  the  record,  placed  before 
us.  Undoubtedly  if  the  corporation  is  never  formed,  the  sub- 
scription becomes  a  nullity.  No  promisee  in  that  case  ever 
comes  into  existence.  And  if  the  sul)scribers  are  only  twenty- 
five  in  number,  any  one  of  them  may  defeat  the  enterprise,  by 
refusing  to  join  in  the  articles,  because  twenty-five  are  made 
necessary  by  the  statute.  It  may,  under  some  circumstances,  be 
bad  faith  in  a  subscriber  to  do  this,  but  he  would  imquestion- 
ably  have  the  power.  It  would  be  equally  true  if  a  larger  num- 
ber of  subscribers  should  subscribe  only  the  requisite  amount  of 
stock,  and  any  one  might  defeat  an  organization  by  refusing 
to  sign  the  articles  unless  a  further  subscription  could  be  ob- 
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tained  from  some  other  source.  In  these  eases  the  subscriber  is 
discharged,  not  for  reasons  personal  to  himself,  but  because  on 
grounds  of  public  policy  corporate  privileges  are  withheld  from 
an  association  which  does  not  furnish  the  required  evidence  of 
earnestness  and  ability  to  carry  on  the  undertaking. 

The  case  at  bar  is  neither  of  these.  Here  the  corporation,  has 
not  failed  of  organization,  but  a  subscriber  has  failed,  for  some 
unexplained  reason,  to  sign  the  articles  with  the  others.  We 
might  suggest  a  great  many  possible  reasons  for  the  failure, 
some  of  which,  unquestionably,  would  discharge  him  from  all 
moral,  as  well  as  legal,  obligation  on  his  subscription.  We  might 
suppose,  for  instance,  that  the  other  subscribers  considered  him 
an  undesirable  associate,  and  for  that  reason  refused  to  allow 
him  to  take  part  in  organizing,  while  willing  enough  to  receive 
his  money  afterwards.  As  already  said,  the  stock  proposed  to 
be  given  by  the  corporation  is  not  the  sole  consideration  for  his 
promise  to  pay,  but  he  is  entitled  to  the  valuable  privilege  of  a 
voice  in  determining  the  important  questions  to  be  settled  by  the 
articles,  and  if  denied  that  by  his  associates  he  is  absolved  from 
all  responsibility.  But  this  defendant,  for  aught  we  know,  may 
have  had  and  enjoyed  that  privilege,  and  then  failed  to  subscribe 
the  articles  for  the  express  purpose  of  avoiding  responsibility, 
or,  on  the  other  hand,  because  when  sufficient  subscriptions  were 
obtained  to  perfect  the  organization  it  was  deemed  necessary  or 
important  to  obtain  further  signatures.  But  as  we  do  not  know 
the  reason,  it  is  idle  to  indulge  in  suppositions.  It  is  sufficient 
that  the  defense  plant  themselves  on  the  broad  ground  that  no 
original  subscriber  who  fails  to  sign  the  articles  can  be  bound 
by  his  subscription. 

As  it  has  already  been  seen  that  the  preliminary  subscription 
is  in  proper  form  for  obligatory  force  as  a  mutual  promise,  and 
is  provided  for  by  the  statute,  if  one  who  signs  it  must  also 
sign  the  articles  of  association  in  order  to  render  himself  liable, 
the  reasons  for  requiring  this  must  be  either:  First,  reasons 
personal  to  himself,  and  which  render  it  unjiLst  or  inequitable 
that  he  should  be  held  in  the  absence  of  any  renewal  of  his  prom- 
ise by  an  execution  of  the  articles ;  or  second,  reasons  resting  on 
considerations  of  public  policy,  and  which,  independent  of  any 
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questions  of  justice  or  eciuity  as  between  the  individual  and  his 
associates,  require  all  subscriptions  to  the  stock  at  the  time  of 
the  organization  to  be  represented  by  the  signatures  to  the  ar- 
ticles. 

There  can  be  no  reasons  of  the  first  class,  if  the  subscriber 
has  participated  in  the  organization,  or  has  had  the  opportunity 
to  do  so.  In  such  case,  with  the  right  to  the  stock,  the  subscriber 
has  had,  or  might,  at  his  option,  have  had  everything  promised 
him  by  his  a.ssociates  or  by  the  corporation  as  the  consideration 
for  his  promise  to  pay,  and  good  faith  to  his  associates  whose  ac- 
tion his  promise  may  be  supposed  to  have  influenced  more  or 
less,  and  who  keep  on  their  part  the  promise  mutually  made, 
re(iuires  that  he  should  keep  it  also.  It  may  safely  be  assumed 
that  they  incur  expenses  for  preliminary  surveys,  pi'ocuring  sub- 
scriptions, pledges  of  right  of  way,  and  such  other  matters  as 
are  necessary  to  enable  them  intelligently  and  properly  to  set- 
tle the  questions  which  are  to  be  determined  by  the  articles,  and 
if  he  allows  these  to  be  incurred  while  his  promise  stands  unre- 
voked and  in  reliance  upon  it,  the  moral  obligation  on  his  part 
to  fulfill  his  promise  is  very  strong,  and  in  the  absence  of  any 
unfair  dealing  on  the  part  of  his  associates  ought  to  be  regarded 
by  him  as  imperative. 

And  w^e  can  not  imagine  any  reasons  of  public  policy  for  re- 
quiring all  the  preliminary  subscribers  to  sign  the  articles,  or  for 
relieving  from  responsibility  all  who  do  not  sign.  As  the  articles 
constitute  a  more  formal  document  than  the  preliminary  sub- 
scription usually  does,  and  set  forth  the  definite  particulars  of 
the  enterprise,  it  will  be  more  satisfactory  and  conclusive  of  the 
precise  work  the  subscribers  propose  to  accomplish,  and  be  less 
likely  to  leave  questions  open  to  dispute  between  the  individual 
associates  and  the  organization.  The  probability,  however,  that 
the  preliminary  subscription  will  be  so  vague  and  uncertain  as 
to  raise  serious  questions  as  to  the  actual  intent  can  be  no  greater 
than  the  probability  of  like  questions  in  innumerable  contracts 
which  are  being  made  constantly,  and  in  which  it  has  never  been 
thought  even  wise  to  require  by  law  the  observance  of  more  for- 
mality.    *     *     * 

We  suppose  the  statute  to  require  the  articles  to  be  signed  by 
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at  lea^it  twenty-five  associates,  representing  subscriptions  to  the 
amount  of  a  thousand  dollars  a  mile,  upon  which  five  per  centum 
shall  have  been  paid  in,  in  order  that  mere  bubble  enterprises 
shall  not  be  allowed  the  apparent  sanction  of  a  legal  organiza- 
tion, and  be  afforded  the  opportunity,  not  only  to  embarrass  and 
perhaps  preclude  more  substantial  projects,  but  also  to  have 
facilities  for  annoying  and  perhaps  defrauding  the  public  by  ex- 
ercising the  right  of  eminent  domain,  and  by  contracting  debts 
in  apparent  execution  of  improvements  which  the  means  at 
command  give  no  assurance  of  being  carried  out.  The  state  re- 
quires this  evidence  of  good  faith  and  ability  in  the  associates 
before  it  will  endow  their  association  with  legal  entity;  but  when 
these  appear  to  the  extent  required,  the  demands  of  public  pol- 
icy in  this  regard  are  satisfied,  and  we  do  not  see  that  the  state 
has  any  concern  in  the  question  whether  other  associates  repre- 
senting more  aid  subscribe  the  articles  or  not.  If  the  state  is 
satisfied  with  subscriptions  to  a  certain  amount,  but  the  projec- 
tors have  in  fact  obtained  more,  no  very  good  reason  can  be 
suggested  why  the  state  should  impose,  as  a  penalty  upon  the 
corporation,  that  it  shall  not  enforce  such  additional  subscrip- 
tions unless  the  names  are  obtained  to  a  certain  paper  required 
for  the  purpose  of  giving  public  evidence  of  certain  facts  already 
proved  by  previous  subscriptions  to  the  full  extent  required. 
And  we  are  therefore  forced  to  the  conclusion  that  when  such 
subscriptions  are  obtained  to  the  articles  as  are  necessary  for  the 
purposes  of  incorporation,  if  there  are  further  subscribers  to 
the  preliminary  subscription,  Avho,  for  reasons  of  convenience  to 
themselves,  or  because  it  was  supposed  to  be  unnecessary,  or  for 
any  other  reason  than  a  previous  withdrawal  from  the  enter- 
prise, shall  neglect  to  sign  the  articles,  such  previous  subscribers 
can  not,  on  any  ground  of  public  policy,  be  held  discharged 
from  any  obligation,  either  moral  or  legal,  to  fulfill  their  prom- 
ises. 

So  far  we  have  not  discussed  the  question  whether  there  can 
be  any  embarrassment  in  counting  such  preliminary  subscribers 
among  the  stockholders.  We  do  not  see  why  there  need  be.  The 
subscriptions,  together  with  the  articles  of  association,  will  pass 
to  the  hands  of  the  proper  officers,  and  they  will  furnish  all 
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necessary  information  to  the  commissioners,  who  arc  to  receive 
further  subscription  for  the  bahmee  of  the  capital  stock,  and 
apportion  it  if  there  shall  be  any  excess.  If  we  are  warranted 
in  so  construing  the  statute  ji.s  to  include  in  the  subscribers  who 
are  to  be  counted  as  corporators  when  the  commissioners  begin 
their  labors,  those  who  have  subscribed  preliminary  subscrip- 
tions, as  well  as  the  subscribers  to  the  articles,  then  the  com- 
missioners have  only  to  receive  the  subscriptions  for,  and  appor- 
tion such  portion  of  the  stock  as  is  not  represented  by  these  two 
classes  of  subscribers.  From  the  best  consideration  we  have 
been  able  to  give  the  statute,  we  think  such  a  construction  per- 
fectly legitimate.  Any  other  would  make  the  preliminary  sub- 
scription not  what  on  its  face  it  seems  to  be,  a  provisional  offer 
for  the  acceptance  of  the  corporation  when  formed,  but  only  a 
provisional  offer  to  make  an  offer  if  the  subscriber  at  a  subse- 
quent time  shall  elect  to  do  so.  We  are  unwilling  to  conclude 
that  the  legislature,  in  pointing  out  the  steps  in  the  organization 
of  a  corporation,  has  indicated  among  them  a  proceeding  so  friv- 
olous and  futile. 

We  think  the  subscribers,  who,  with  those  who  subsequently 
associate  themselves  with  therm,  are  to  be  the  corporators,  are 
the  subscribers  to  the  origifial  subscription;  and  though  it  is 
perfectly  true  that  the  statute  supposes  suck  subscribers  will 
sign  the  articles  also,  it  neither  takes  away  their  rights,  nor 
absolves  them  from  obligations  for  a  failure  to  observe  this 
formality,  but  if  the  corporation  is  duly  formed,  on  general 
principles  applicable  to  such  undertakings  as  the  preliminary 
subscribers  have  entered  into,  they  are  liable  for  the  fulfillment 
thereof  in  the  absence  of  any  provision  of  the  statute  which  ex- 
pressly or  by  necessary  implication  7nust  have  the  effect  to  re- 
lease them  therefrom.  And  our  reading  of  the  statute  discloses 
no  such  provision. 

In  our  discussion  of  the  case  so  far  we  assume  that  the  sub- 
scriber paid  his  five  per  cent,  on  the  subscription.  This,  or 
something  equivalent,  would  be  necessary  to  entitle  him  to  par- 
ticipate in  the  organization,  and  if  he  fails  to  obtain  that  privi- 
lege the  subscription  would  probably  be  ineffectual.  He  would 
not  be  one  of  the  associates  in  such  a  case.     But  if  the  requisite 


PENINSULAR  RAILWAY  CO.  v.  DUNCAN.  155 

amount  is  paid  by  the  other  subscribers,  we  see  no  reason  to 
doubt  that  credit  might  be  given  to  him  for  this  first  payment, 
and  he  be  admitted  to  all  the  privileges  of  the  rest.  What  cir- 
cumstances would  be  equivalent  to  the  giving  of  credit  by  im- 
plication, in  the  absence  of  any  express  understanding  to  that 
effect,  it  would  be  out  of  place  to  discuss  here.  That  there 
might  be  such  circumstances  is  undoubted.  The  present  record 
assumes  that  the  intestate  had  become  one  of  the  original  asso- 
ciates, and  if  any  question  of  fact  is  to  be  raised  upon  that 
point,  it  must  be  presented  upon  the  proper  issue. 

The  declaration  in  this  case  sets  out  the  original  subscription, 
avers  that  defendant  signed  the  same  and  agreed  to  take  $1,000 
of  the  stock  of  the  proposed  corporation,  but  it  does  not  express- 
ly say  that  he  made  any  payment.  It  does  aver,  however,  that 
the  defendant,  in  consideration  of  his  subscription,  * '  and  in  eon- 
sideration  that  stock  to  the  amount  of  $1,000  for  every  mile  of 
said  Peninsular  Railway  Extension  Company  had  been  sub- 
scribed for  and  taken  in  good  faith,  and  five  per  cent,  paid 
thereon  as  required  hy  said  act,  in  consideration  that  said  Penin- 
sular Railway  Extension  Company  was,  to  wit,  on  the  third  day 
of  January,  1868,  duly  organized  and  became  a  body  politic  and 
corporate  under  the  laws  of  the  said  state  of  INIichigan,  he,  the 
said  Delamore  Duncan,  then  and  there  promise, ' '  etc.  We  are  in- 
clined to  think  that,  under  a  demurrer  such  as  has  been  inter- 
posed in  this  case,  it  must  be  assumed  that  the  defendant  had 
done  whatever  was  necessary  to  perfect  his  subscription,  and 
entitle  him  to  participate  as  one  of  his  associates  in  organizing, 
and  that  his  failure  to  take  part  in  that  proceeding  was  not  be- 
cause of  being  wrongfully  excluded.  The  allegation  that  five 
per  cent,  had  been  paid  on  the  subscriptions  may  fairly  be 
applied  distributively,  and  the  allegation  that  the  corporation 
was  duly  organized  would  imply  participation  or  the  oppor- 
tunity to  participate  in  all  the  associates.  And,  though  these 
facts  are  set  forth  by  way  of  the  recital  merely,  the  declaration 
in  this  particular  would  be  good  on  general  demurrer  at  least, 
and  also  on  a  special  demurrer  aimed  only  at  other  defects. 
*     *     * 

Our  conclusion  is  that  the  demurrer  ought  to  have  been  over- 
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ruled.  The  jndg-ment  must,  therefore,  be  reversed,  with  costs, 
and  the  cause  remanded.  And  in  view  of  the  conclusions 
reached,  it  would  be  proper  that  the  parties  respectively  have 
leave  to  file  new  pleadings. 

Graves,  J.,  and  Christaincy,  Ch.  J.,  concurred;  Cambell,  J., 
dissents. 


BUTTERNUTS  AND  OXFORD  TURNPIKE  COMPANY 
v.  NORTH. 

1  EilVs  (N.  Y.)  r>18.     1841. 

Error  from  the  Chenango  common  pleas.  The  action  was 
upon  a  subscription  for  stock  of  the  plaintiffs,  containing  an 
engagement  to  take  stock  "upon  condition  that  said  road  shall 
be  laid  by  Fayette  village  and  Guildford  Centre."  The  commis- 
sioners for  receiving  subscriptions  had  obtained  several  signa- 
tures to  this,  and  also  to  another  absolute  in  its  terms.  The 
court  below  held  that  the  defendant's  signature  to  the  sub- 
scription in  question  did  not  bind  him,  and  non-suited  the  plaint- 
tiffs.  They  excepted,  and  after  judgment  in  the  court  below, 
sued  out  a  writ  of  error. 

By  the  court,  Cowen,  J.  Subscriptions  for  stock  under  the 
turnpike  act  (1  R.  S.  581,  2d  ed.)  to  which  the  plaintiffs  were 
subject,  Se.ss.  L.  of  1834,  p.  137,  must  be  absolute.  This  act 
confers  no  power  to  make  conditions,  and  to  allow  such  a  thing 
would  be  contrary  to  public  policy.  Divers  men  would,  per- 
haps, have  their  divers  routes,  and  endeavor  improperly  to  in- 
fluence the  course  of  the  road.  If  the  general  subscription 
should  contain  a  condition  of  this  kind,  there  would  be  no  stock- 
holders till  the  road  should  be  laid  out  accordingly,  and  separate 
subscriptions  containing  various  conditions  might  work  a  fraud 
upon  those  who  subscribed  absolutely.  The  court  below  de- 
cided correctly. 

Judgment  affirmed.* 


*See  Sec.  1224,  Vol.  r>.  Cyclopedia  of  Law. 
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Parties  That  May  Suhscrihe* 

THE  DENNY  HOTEL  CO.,  APPELLANT,  v.  JOHN 
SCHRAM,  RESPONDENT. 

6  Wash.  13 i,  36  Am.  St.  Rep.  130.     1893. 

Dunbar,  C.  J.  *  *  *  Second.  Can  a  corporation  under 
the  laws  of  this  state  become  an  incorporator  by  subscribing  for 
shares  in  another  corporation?     *     *     * 

As  to  the  second  proposition,  a  corporation  can  only  be  formed 
in  the  manner  provided  by  law,  and  has  only  such  powers  as 
the  law  specially  confers  upon  it.  We  do  not  think  that  a  cor- 
poration was  wdthin  the  contemplation  of  the  legislature  when 
they  used  the  expression,  "two  or  more  persons,"  in  §  1498, 
Gen.  Stat.  It  is  true  that  §  1709,  Code  Proc,  provides  that  the 
term  "person"  may  be  construed  to  include  the  United  States, 
this  state,  or  any  state  or  territory,  or  any  public  or  private 
corporation,  as  well  as  an  individual.  But  it  does  not  follow, 
by  any  means,  that  the  term  "person"  is  always  to  be  construed 
as  a  private  corporation,  any  more  than  it  is  always  to  be  con- 
strued as  the  United  States. 

Morawetz  on  Private  Corporations,  §  433,  says:  "A  cor- 
poration can  not,  in  the  absence  of  express  statutory  authority, 
become  an  incorporator  by  subscribing  for  shares  in  a  new  cor- 
poration; nor  can  it  do  this  indirectly  through  pcrso7is  acting  as 
its  agents  or  tools:"  citing  the  Central  B.  Co.  v.  Pennsylvania 
R.  Co.,  31  N.  J.  Eq.  475.  The  author,  continuing,  says,  "The 
right  of  forming  a  corporation  is  conferred  by  the  incorporation 
laws  only  upon  persons  acting  individually,  and  not  upon  asso- 
ciations." 

This,  it  seems  to  us,  for  manifest  and  manifold  reasons,  is  in 
accordance  with  public  policy,  and  we  therefore  decide  that 
under  the  existing  laws  of  this  state  one  corporation  can  not  sub- 
scribe to  the  capital  stock  of  another  corporation.  And,  in  any 
event,  in  this  case  the  amount  of  the  capital  stock  of  the  build- 
ing  company   was   so    exceedingly   small,    compared   with   the 

*See  Sec.  1228.  Vol.  9,  Cyclopedia  of  Law. 
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amount  of  the  liability  which  it  sought  to  assume  (its  subscribed 
stock  being  $64,000  and  its  capital  stock  only  $54,000),  that  there 
was  no  apparent  ability  to  pay  the  amount  subscribed;  and 
while  it  may  be  true  that  a  party's  contract  will  not  be  held 
void  if  it  is  not  apparent  that  he  is  worth  the  entire  amount  of 
money  necessary  to  carry  it  out  at  the  time  it  is  made,  yet  the 
disparity  here  is  too  great,  and  there  is  not  only  not  "an  ap- 
parent ability  to  pay,"  but  there  is  an  apparent  inability  to  pay. 

We  find  no  error  in  the  proceedings  in  the  court  below,  and 
the  judgment  is  therefore  affirmed. 

Stiles,  Anders  and  Scott,  JJ.,  concur. 

HOYT,  J.,  disqualified. 


COLE  V.  LA  GRANGE. 

113  JJ.  S.  1.     1884. 

This  was  an  action  to  recover  the  amount  of  coupons  for  in- 
terest from  January  1,  1873,  to  January  1,  1880,  attached  to 
twenty-five  bonds,  all  exactly  alike,  except  in  their  numbers,  and 
one  of  which  was  as  follows: 

"United  States  of  America. 
State  of  Missouri,  City  of  La  Grange, 
"No.  23.  $1,000 

"Know  all  men  by  these  presents,  that  the  city  of  La  Grange 
doth,  for  a  good,  sufficient  and  valuable  consideration,  promise 
to  pay  to  the  La  Grange  Iron  and  Steel  Company,  or  bearer, 
the  sum  of  $1,000  in  current  funds,  thirty  years  after  the  date 
thereof,  at  the  Third  National  Bank,  city  of  New  York,  together 
with  interest  thereon,  at  the  rate  of  eight  per  cent,  per  annum, 
payable  annually  in  current  funds  on  the  first  day  of  each 
January  and  July  en.suing  the  date  hereof,  on  presentation  and 
surrender  of  the  annexed  interest  coupons  at  said  Third  National 
Bank. 

"This  bond  is  issued  under  an  ordinance  of  the  city  council  of 
the  said  city  of  La  Grange,  passed  and  approved  September  22, 
1871,  under  and  in  pursuance  of  an  act  of  the  legislature  of  the 
state  of  Missouri,  entitled  'An  act  to  amend  an  act  entitled  an 
act  to  incorporate  the  city  of  La  Grange,'  approved  March  9, 


COLE  V.  LA  GRANGE.  159 

1871,  which  became  a  law  and  went  into  force  and  effect  from 
and  after  its  said  approval. 

"This  bond  to  be  negotiable  and  transferable  by  delivery 
thereof. 

"In  testimony  whereof,  the  city  council  of  the  city  of  La 
Grange  hath  hereunto  caused  to  be  affixed  the  corporate  seal  of 
said  city,  and  these  presents  to  be  signed  by  the  mayor  and  coun- 
tersigned by  the  clerk  of  the  city  council  of  said  city  this  14th  day 
of  December,  1871. 

"J.  A.  Hay,  Mayor. 
[Seal]  "R.  McChesney,  Clark.'' 

The  petition  alleged  that  the  city  of  La  Grange,  on  the  14th 
of  December,  1871,  executed  the  twenty-five  bonds,  and  deliv- 
ered them  to  the  La  Grange  Iron  and  Steel  Company,  under  and 
by  virtue  of  the  authority  contained  in  section  1  of  article  vi 
of  the  city  charter,  as  amended  by  an  act  of  the  legislature  of 
Missouri,  approved  March  9,  1871  (which  section,  as  thus 
amended,  was  set  forth  in  the  petition),  and  under  and  by  virtue 
of  an  ordinance  of  the  city,  dated  September  22,  1871,  by  which 
an  election  was  authorized  to  be  held  in  the  city  on  October  4, 
1871,  to  test  the  sense  of  the  people  of  the  city  upon  the  ques- 
tion of  issuing  bonds;  that  in  compliance  with  the  ordinance  and 
with  the  city  charter,  an  election  was  held,  at  which  the  proposi- 
tion was  adopted  by  a  two-thirds  vote  of  the  qualified  voters; 
and  that  on  September  1,  1872,  the  plaintiff  bought  the  twenty- 
five  bonds,  for  value,  relying  upon  the  recitals  on  their  face,  and 
without  knowledge  of  any  irregularity  or  defect  in  their  issue; 
of  all  which  the  defendant  had  notice,  by  means  whereof  the 
defendant  became  liable  and  promised  to  pay  to  the  plaintiff 
the  sum  specified  in  the  coupons,  according  to  their  tenor  and 
effect. 

The  answer  denied  all  the  allegations  of  the  petition ;  and  for 
further  answer  averred  that  the  act  of  the  legislature  mentioned 
in  the  petition,  approved  March  9,  1871,  attempted  to  give,  and 
in  terms  did  give,  to  the  city  authority  to  make  gifts  and  dona- 
tions to  private  manufacturing  associations  and  corporations; 
that  the  city  council,  purporting  to  act  under  such  authority,  bj'' 
an  ordinance  adopted  September  22,  1871  (which  wa.s  referred 
to  in  the  answer),  did- submit  to  a  vote  of  the  citizens  a  proposi- 
tion to  give  or  donate  to  the  La  Grange  Iron  and  Steel  Company, 
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a  private  manufacturing-  company,  formed  and  established  for 
the  purpose  of  carrying  on  and  operating  a  rolling-mill,  the  sum 
of  $200,000;  that,  in  accordance  with  that  ordinanee,  the  bonds 
of  the  city  were  issued  to  said  manufacturing  company,  which 
was  a  strictly  private  enterprise,  formed  and  prosecuted  for  the 
purpose  of  private  gain,  and  which  had  nothing  whatever  of  a 
public  character;  and  tliat  it  was  incompetent  for  the  legislature 
to  grant  authority  to  cities  or  towns  to  make  donations  and  issue 
bonds  to  mere  private  companies  or  associations  having  no  public 
functions  to  perform,  and  the  act  of  the  legislature  and  the  ordi- 
nance of  the  city  were  void;  wherefore,  the  bonds  and  coupons 
were  issued  without  any  legal  authority,  and  were  wholly  void. 

To  this  answer  the  plaintiff  filed  a  general  demurrer,  which 
w^as  overruled  by  the  court,  and  the  plaintiff  electing  to  stand 
by  his  demurrer,  judgment  was  entered  for  the  defendant.  19 
Fed.  Rep.  871.     The  plaintiff  sued  out  this  writ  of  error. 

Mr.  Justice  Gray  delivered  the  opinion  of  the  court.  He 
recited  the  facts  as  above  stated  and  continued : 

The  general  grant  of  legislative  power  in  the  constitution  of 
the  state  does  not  enable  the  legislature,  in  the  exercise  either  of 
the  right  of  eminent  domain  or  in  the  right  of  taxation,  to  take 
private  property,  without  the  owner's  consent,  for  any  but  a 
public  object.  Nor  can  the  legislature  authorize  counties,  cities 
or  towns  to  contract  for  private  objects  debts  which  must  be  paid 
by  taxes.  It  can  not,  therefore,  authorize  them  to  issue  bonds 
to  assist  merchants  or  manufacturers,  whether  natural  persons 
or  corporations,  in  their  private  business.  These  limits  of  the 
legislative  power  are  now  too  firmly  established  by  judicial  de- 
cisions to  require  extended  argument  upon  the  subject. 

In  Loan  Association  v.  Topeka,  20  Wall.  655,  bonds  of  a  city, 
issued,  as  appeared  on  their  face,  pursuant  to  an  act  of  the  legis- 
lature of  Kansas,  to  a  manufacturing  corporation,  to  aid  it  in 
establishing  shops  in  the  city  for  the  manufacture  of  iron 
bridges,  were  held  by  this  court  to  be  void,  even  in  the  hands  of 
a  purchaser  in  good  faith  and  for  value.  A  like  decision  was 
made  in  Parkersburg  v.  Brown,  106  U.  S.  487.  The  decisions  in 
the  courts  of  the  states  are  to  the  same  effect.  Allen  v.  Jay,  60 
Maine  124;  Lowell  v.  Boston,  111  Mass.  454;  Weismer  v.  Doug- 
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las,  64  N.  Y.  91;  In  re  Eureka  Co.,  96  N.  Y.  42;  Bissell  v.  Kan- 
kakee, 64  111.  249 ;  English  v.  People,  96  111.  566 ;  Central  Branch 
Union  Pacific  Railroad  v.  Smith,  23  Kan.  745. 

We  have  been  referred  to  no  opposing  decision.  The  cases  of 
Hackett  v.  Ottawa,  99  U.  S.  86,  and  Ottawa  v.  National  Bank, 
105  U.  S.  342,  were  decided,  as  the  chief  justice  pointed  out  in 
Ottawa  V.  Carey,  108  U.  S.  110,  118,  upon  the  ground  that  the 
bonds  in  suit  appeared  on  their  face  to  have  been  Issued  for 
municipal  purposes,  and  were  therefore  valid  in  the  hands  of 
hona  fide  holders.  In  Livingston  v.  Darlington,  101  U.  S.  407, 
the  town  subscription  was  toward  the  establishment  of  a  state 
reform  school,  which  was  undoubtedly  a  public  purpose,  and  the 
quastion  in  controversy  was  whether  it  was  a  corporate  purpose, 
within  the  meaning  of  the  constitution  of  Illinois.  In  Burling- 
ton v.  Beasley,  94  U.  S.  310,  the  grist  mill  held  to  be  a  work  of 
internal  improvement,  to  aid  in  constructing  which  a  town  might 
issue  bonds  under  the  statutes  of  Kansas,  was  a  public  mill 
which  ground  for  toll  for  all  customers.  See  Osborne  v.  Adams 
County,  106  U.  S.  181,  and  109  U.  S.  1 ;  Blair  v.  Cuming  County, 
111  U,  S.  363.  Subscriptions  and  bonds  of  towns  and  cities, 
under  legislative  authority,  to  aid  in  establishing  railroads,  have 
been  sustained  on  the  same  ground  on  which  the  delegation  to 
railroad  corporations  of  the  sovereign  right  of  eminent  domain 
has  been  justified,  the  accommodation  of  public  travel.  Rogers 
V.  Burlington,  3  Wall.  654;  Queensbury  v.  Culver,  19  Wall.  83; 
Loan  Association  v.  Topeka,  20  Wall.  661,  662 ;  Taylor  v.  Ypsi- 
lanti,  105  U.  S.  60.  Statutes  authorizing  towns  and  cities  to 
pay  bounties  to  soldiers  have  been  upheld  because  the  raising  of 
soldiers  is  a  public  duty.  Middleton  v.  Mullica,  112  U.  S.  433; 
Taylor  v.  Thompson,  42  111.  9 ;  Hilbish  v.  Catherman,  64  Pa.  St. 
154 ;  State  v.  Richland,  20  Ohio  St.  362 ;  Agawam  v.  Hampden, 
130  Mass.  528,  534. 

The  express  provisions  of  the  constitution  of  Missouri  tend  to 
the  same  conclusion.  It  begins  with  the  Declaration  of  Rights, 
the  sixteenth  article  of  which  declares  that  "no  private  property 
ought  to  be  taken  or  applied  to  public  use  without  just  compen- 
sation." This  clearly  presupposes  that  private  property  can 
not  be  taken  for  private  use.     St.  Louis  County  Court  v.  Oris- 
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wold,  58  Mo.  175,  193 ;  2  Kent  Com.  339  note,  340.  Otherwise, 
as  it  makes  no  provision  for  compensation  except  when  the  use 
is  public,  it  would  permit  private  property  to  be  taken  or  appro- 
priated for  private  use  without  any  compensation  whatever.  It 
is  true  that  this  article  regards  the  right  of  eminent  domain,  and 
not  the  power  to  tax ;  for  the  taking  of  property  by  taxation  re- 
quires no  other  compensation  than  the  tax-payer  receives  in  be- 
ing protected  by  the  government,  to  the  support  of  which  he  con- 
tributes. But,  so  far  as  respects  the  use,  the  taking  of  private 
property  by  taxation  is  subject  to  the  same  limit  as  the  taking 
by  the  right  of  eminent  domain.  Each  is  a  taking  by  the  state 
for  the  public  use,  and  not  to  promote  private  ends. 

The  only  other  provisions  of  the  constitution  of  Missouri  hav- 
ing any  relation  to  the  subject,  are  the  following  sections  of  the 
eleventh  article: 

**Sec.  13.  The  credit  of  the  state  shall  not  be  given  or  loaned 
in  aid  of  any  person,  association  or  corporation,  nor  shall  the 
state  hereafter  become  a  stockholder  in  any  corporation  or  asso- 
ciation, except  for  the  purpose  of  securing  loans  heretofore  ex- 
tended to  certain  railroad  corporations  in  the  state. 

"See.  14.  The  general  assembly  shall  not  authorize  any 
county,  city,  or  town  to  become  a  stockholder  in,  or  loan  its 
credit  to,  any  company,  association  or  corporation,  unless  two- 
thirds  of  the  qualified  voters  of  such  county,  city  or  town,  at  a 
regular  or  special  election,  to  be  held  therein,  shall  assent 
thereto." 

Both  these  sections  are  restrictive  and  not  enabling.  The  thir- 
teenth section  peremptorily  denies  to  the  state  the  power  of  giv- 
ing or  lending  its  credit  to  or  becoming  a  stockholder  in  any 
corporation  whatever.  The  aim  of  the  fourteenth  section  is  to 
forbid  the  legislature  to  authorize  counties,  cities  or  towns,  with- 
out the  assent  of  the  tax-payers,  to  become  stockholders  in  or  to 
lend  their  credit  to  any  corporation  however  public  its  object; 
State  V.  Curators  State  University,  57  Mo.  178;  not  to  permit 
them  to  be  authorized,  under  any  circiunstances,  to  raise  or 
spend  money  for  private  purposes. 

It  is  averred  in  the  answer,  and  admitted  by  the  demurrer, 
that  the  La  Grange  Iron  and  Steel  Company,  to  which  the  bonds 
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were  issued,  was  "a  private  manufacturing  company,  formed 
and  established  for  the  purpose  of  carrying  on  and  operating  a 
rolling-mill,"  and  "was  a  strictly  private  enterprise,  formed 
and  prosecuted  for  the  purpose  of  private  gain,  and  which  had 
nothing  whatever  of  a  public  character."  Tlie  ordinance  re- 
ferred to  shows  that  the  mill  was  to  ynanufacture  railroad  iron; 
hut  that  is  no  more  a  public  use  than  the  manufacture  of  iron 
bridges,  as  in  the  Topeka  case,  or  tlic  making  of  blocks  of  stone 
or  wood  for  paving  streets.  There  can  be  no  doubt,  therefore, 
that  the  act  of  the  legislature  of  Missouri  is  unconstitutional, 
and  that  the  bonds  expressed  to  be  issued  in  pursuance  of  that 
act  are  void  upon  their  face. 

As  for  this  reason  the  action  can  not  be  maintained,  it  is  need- 
less to  dwell  upon  the  point  that  the  answer  demurred  to,  besides 
the  special  defense  of  the  unconstitutionality  of  the  act,  contains 
a  general  denial  of  the  allegations  in  the  petition.  That  point 
was  mentioned  and  passed  over  in  the  opinion  of  the  circuit 
court,  and  was  not  alluded  to  in  argument  here,  the  parties  in 
effect  assuming  the  general  denial  in  the  answer  to  have  been 
withdrawn  or  waived,  and  the  case  submitted  for  decision  upon 
the  validity  of  the  special  defense. 

Judgment  affirmed. 


BANK  OF  THE  UNITED  STATES  v.  PLANTER'S  BANK 

OF  GEORGIA. 

In  Part. 

9  Wheat.  (U.  8.)  904.     1824. 

[Suit  by  plaintiff  upon,  promissory  notes  of  defendant  payable 
to  a  person  named  or  bearer  and  duly  transferred  to  plaintiff. 
The  defendant  bank  pleads  to  the  juriadi'^tion  of  the  United 
States  Circuit  Court  of  Georgia  (where  the  case  was  tried  and 
certified  to  the  supreme  court  on  a  division  of  opinion),  alleging 
that  the  state  of  Georgia  was  a  stockholder,  and  raising  the 
question  as  to  whether  the  state  was  therefore  a  party  defendant 
in  the  case.l 
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''     INlARSHALL,  C.  J.     *     *     *     It  is,  wG  think,  a  sound  principle 
that  when  a  government  becomes  a  partner  in  any  trading  com- 
pany, it  divests  itself,  so  far  as  concerns  the  transactions  of  that 
company,  of  its  sovereign  character  and  takes  that  of  a  private 
citizen.     Instead  of  conimimicating  to  the  company  its  privi- 
leges and  its  prerogatives,  it  descends  to  a  level  with  those  \vith 
whom  it  associates  itself,  and  takes  the  character  which  belongs 
to  its  associates,  and  to  the  business  which  is  to  be  transacted. 
Thus,  many  states  of  this  Union,  who  have  an  interest  in  banks, 
are  not  suable  even  in  their  own  courts,  yet  they  never  exempt 
the  corporation  from  being  .sued.    The  state  of  Georgia,  by  giv- 
ing to  the  bank  the  capacity  to  sue  and  be  sued,  voluntarily 
strips  itself  of  its  sovereign  character  so  far  as  respects  the 
transactions  of  the  bank,  and  waives  all  the  privileges  of  that 
character.     As  a  member  of  a  corporation,  a  government  never 
exercises  its  sovereignty.    It  acts  merely  as  a  corporator  and  ex- 
ercises no  other  power  in  the  management  of  the  affairs  of  the 
corporation  than  are  expressly  given  by  the  incorporating  act. 
The  government  of  the  Union  held  shares  in  the  old  Bank  of 
the  United  States;  but  the  privileges  of  the  government  were 
not  imparted  by  that  circumstance  to  the  bank.     The  United 
States  was  not  a  party  to  suits  brought  by  or  against  the  bank 
in  the  sense  of  the  constitution.     So  with  respect  to  the  present 
bank.    Suits  brought  by  or  against  it  are  not  understood  to  be 
brought  by  or  against  the  United  States.     The  government,  by 
becoming  a  corporator,  lays  down  its  sovereignty  so  far  as  re- 
spects the  transactions  of  the  corporation,  and  exercises  no  power 
or  privilege  which  is  not  derived  from  the  charter.    We  think, 
then,  the  Planter's  Bank  of  Georgia  is  not  exempted  from  being 
sued  in  the  federal  courts  by  the  circumstance  that  that  state  is 
a  corporator. 
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Commencement  of  Corporate  Existence* 

GENT  V.  MUTUAL  INSURANCE  COMPANY. 

107  III.  652.     1883. 
In  Part. 

Mr.  Justice  "Walker.  *  *  *  That  a  corporation  should 
have  a  full  and  complete  organization  and  existence  as  an  entity 
before  it  can  enter  into  any  kind  of  a  contract  or  transact  any 
business  would  seem  to  be  self-evident.  This  is  unconditionally 
true,  unless  the  act  of  incorporation  authorizes  the  corporators 
to  perform  acts  and  enter  into  contracts  to  bind  the  company 
when  it  shall  be  organized.  As  well  say  a  child  in  ventre  sa  mere 
may  enter  into  a  contract,  or  that  its  parents  may  bind  it  by 
contract.  A  corporation,  until  organized,  has  no  being,  fran- 
chises or  faculties.  Nor  do  those  engaged  in  bringing  it  into  be- 
ing have  any  power  to  bind  it  by  contract,  unless  so  authorized 
by  the  charter.  Until  organized  as  authorized  by  the  charter 
there  is  not  a  corporation,  nor  does  it  possess  franchises  or  facul- 
ties for  it  or  others  to  exercise  until  it  acquires  a  complete  exist- 
ence. By  its  birth,  so  to  speak,  it  for  the  first  time  acquires  its 
faculties   to   transact   its   business   and   perform   its   functicras. 

In  the  case  of  Rockford,  Rock  Island  and  St.  Louis  R.  Co.  v. 
Sage,  65  111.  328,  it  was  held  that  a  railroad  incorporation  was 
not  liable  for  services  rendered  before  its  organization,  unless 
the  company  promised  to  pay  after  it  was  organized.  In  Stowe 
V.  Flagg,  72  111.  397,  it  was  held  that  the  agreement  of  parties 
intending  to  and  engaged  in  forming  a  manufacturing  corpora- 
tion to  put  in  property  as  stock,  but  which  never  was  subscribed, 
did  not  bind  the  corporation,  nor  did  the  property  become  that 
of  the  corporation,  although  it  was  used  by  the  company.  In  the 
case  of  Western  Screw  and  Manufacturing  Co.  v.  Cousley,  72 
111.  531,  it  was  held  where  the  corporators,  before  the  organiza- 
tion of  the  company  was  completed,  employed  a  superintendent, 

•See  Sec.  1231  et  seq..  Vol.  9,  Cyclopedia  of  Law. 
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and  he  entered  upon  the  duties  of  the  place,  and  rendered  serv- 
ices for  the  inchoate  company,  it,  when  organized,  was  not  liable 
to  pay  for  such  services.     *     *     * 
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PANY  ET  AL. 

101  Mass.  385.     1869. 

Bill  in  equity,  filed  February  2,  1867,  to  charge  individual  de- 
fendants as  members  or  stockholders  in  a  manufacturing  corpor- 
ation, under  the  statute  of  1862,  ch.  218,  which  declares,  in  sec- 
tion 2,  that  "the  members  or  stockholders"  in  such  a  corpora- 
tion shall  be  jointly  and  severally  liable  for  such  of  its  debts  as 
may  be  contracted  before  the  capital  is  fully  paid  in  and 
certificate  thereof  duly  recorded. 

On  March  16,  1865,  the  defendants  signed  certain  articles 
bearing  that  date,  certifying  that  the  subscribers  "hereby  asso- 
ciate themselves  together  as  a  corporation  under  the  provisions 
of  the  Gen.  Stat.,  ch.  61,  and  the  several  acts  in  addition  thereto, 
for  the  purpose  of  carrying  on  the  business  of  mining  oil,  coal 
and  other  minerals;  and  agree,"  third,  that  "the  amount  of 
capital  stock  of  said  corporation  is  hereby  fixed  and  limited  at 
$500,000;"  fourth,  that  "the  said  corporation  shall  be  estab- 
lished and  have  its  principal  place  of  business  in  Boston,  and 
may  prosecute  its  business  without  and  beyond  the  limits  of  the 
commonwenlth,  as  the  corporation  elect."  On  April  1,  1865,  the 
subscribers  of  these  articles  held  their  first  meeting  and  chose 
officers. 

In  the  superior  court  in  Suffolk,  at  October  term,  1866,  the 
plaintiffs  recovered  judgment  against  the  Anglo-Saxon  Petro- 
leum Company,  by  the  default  of  the  corporation,  after  filing  an 
affidavit  of  merits  and  an  answer,  for  $4,231.71  damages  and 
$24.07  costs,  in  an  action  begun  March  17,  1866,  on  an  account 
dated  March  29,  1865,  for  the  price  of  three  steam-engines  and 
boilers.  On  this  judgment  execution  was  issued  November  16, 
1866,  and  returned  wholly  unsatisfied  January  15,  1867. 
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"The  stock  of  said  Anglo-Saxon  Petroleum  Company  was 
never  divided  into  shares,  and  never  divided  or  apportioned 
among  said  subscribers.  No  capital  was  ever  paid  in,  and  no 
certificate  of  any  payment  of  capital  was  ever  recorded.  No 
part  of  the  amount  due  on  said  judgment  has  ever  been  paid, 
and  no  change  has  occurred  among  said  subscribers  to  said 
articles. ' ' 

Gray,  J.  All  that  is  necessary  to  constitute  a  corporation  ag- 
gregate is  the  grant  of  a  franchise  by  the  government,  assented 
to  by  the  grantees.  In  the  case  of  the  creation  of  a  private  cor- 
poration by  special  charter,  indeed,  an  acceptance  is  ordinarily 
required  in  order  to  give  it  effect.  Angell  &  Ames  on  Corpora- 
tions, §§  81,  82.  But  an  act  of  the  legislature,  incorporating 
certain  persons  who  have  applied  for  a  charter,  and  their  associ- 
ates, may  constitute  the  persons  named  a  corporation  at  once 
without  further  action  on  their  part,  either  in  the  admission  of 
associates,  the  choice  of  officers,  or  the  division  of  the  capital 
stock.  Frost  v.  Frostburg  Coal  Co.,  24  How.  278 ;  Day  v.  Stet- 
son, 8  Greenl.  365;  Penobscot  Boom  Co.  v.  Lamson,  16  Maine 
224 ;  New  York  Fire  Department  v.  Kip,  10  Wend.  266 ;  Narra- 
gansett  Bank  v.  Atlantic  Silk  Co.,  3  Met.  282;  Walworth  v. 
Brackett,  98  Mass.  98 ;  Gen.  Stat.  ch.  68,  §  3. 

By  the  Gen.  Stat.,  ch.  61,  §  1,  "three  or  more  persons  who 
shall  have  associated  themselves  together  by  articles  of  agree- 
ment in  writing,  for  the  purpose  of  carrying  on  any  mechanical, 
mining,  quarrying  or  manufacturing  business,  except  that  of 
distilling  or  manufacturing  intoxicating  liquors,  and  shall  have 
complied  with  the  provisions  of  this  chapter,  shall  be  and  remain 
a  corporation  under  any  name  indicated  in  their  articles  of  asso- 
ciation, and  which  is  not  previously  in  use  by  any  other  corpora- 
tion or  company."  The  meaning  and  extent  of  the  clause  which 
requires  that  the  associates  "shall  have  complied  with' the  pro- 
visions of  this  chapter"  may  be  better  understood  by  referring 
to  the  statute  of  1851,  ch.  133,  the  first  general  law  which 
authorized  such  corporations  to  be  formed  by  voluntary  associa- 
tion, and  the  intervening  acts  in  addition  thereto,  of  all  which 
the  sixty-first  chapter  of  the  General  Statutes  is  substantially  a 
re-enactment.     By  section  1  of  Statute  1851,  ch.  133,  persons 
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who  should  "associate  themselves  together  according  to  the  pro 
visions  of  this  act"  under  any  name  by  them  assumed,  for  either 
of  the  purposes  specified,  and  who  should  "comply  with  all  the 
provisions  of  this  act"  were  declared  to  be  a  body  politic  and 
corporate.  All  the  provisions  of  that  act,  which  such  a  corpora- 
tion was  required  by  its  terms  to  comply  with  at  any  time,  were, 
that  the  articles  of  association  should  state  the  name  of  the  cor- 
poration, fix  and  limit  the  amount  of  its  capital  stock,  and  state 
the  purpose  for  which  the  town  or  city  in  which  the  corporation 
should  be  established  and  located;  that,  before  the  corporation 
should  commence  business,  its  officers  should  make,  publish  and 
file  a  certificate  of  those  and  other  facts;  and  that  the  name  of 
the  corporation  should  indicate  its  corporate  character,  and  not 
be  the  name  of  any  other  corporation  or  company.  Stat.  1851, 
eh.  133,  §§  1-6.  And  it  was  held  that  even  an  irregularity  in  the 
articles  of  association,  such  as  the  adoption  of  a  name  already 
belonging  to  another  company,  would  not  enable  the  corporation 
to  defeat  an  action  against  it  by  a  creditor,  Dooley  v.  Cheshire 
Glass  Co.,  15  Gray  494.  The  direction  contained  in  the  Gen. 
Stat.,  ch.  61,  §  3,  as  to  the  mode  of  calling  the  first  meeting  of 
such  a  corporation,  was  not  in  the  original  statute,  but  was  first 
inserted  in  the  statute  of  1855,  ch.  478,  section  2,  and  is  as  con- 
sistent with  holding  the  corporation  to  be  already  organized  as 
with  treating  the  first  meeting  as  necessary  to  its  organization. 
The  first  section  of  the  General  Statutes,  ch.  61,  is  certainly  not 
to  be  construed  literally  as  requiring  a  compliance  with  all  the 
provisions  of  the  chapter  as  a  condition  precedent  to  the  exist- 
ence of  a  corporation ;  for  many  of  them  necessarily  assume  a 
corporation  to  have  been  already  created,  such,  for  instance,  as 
making  the  officers  of  the  corporation  liable  for  its  debts  until 
they  have  signed  and  filed  certain  certificates.  Sections  8-12, 
Merrick  v.  Reynolds  Engine  &  Governor  Co.  101  Mass.  381. 
The  manifest  intent  of  the  first  section,  viewed  in  connection  with 
the  rest  of  the  chapter,  is,  that  a  corporation  shall  exist  at  least 
as  soon  as  the  first  meeting  has  been  held  and  officers  have  been 
elected,  if  not  immediately  upon  the  signing  of  the  fundamental 
articles  of  association,  by  which  the  intention  of  the  associates  to 
avail  themselves  of  the  privileges  conferred  by  the  legislature  is 
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manifested,  the  name  of  the  corporation  determined,  the  amount 
of  capital  stock  fixed,  and  the  place  in  which  and  the  purpose  for 
which  the  corporation  is  established  are  specified.  Utley  v. 
Union  Tool  Co.,  11  Gray  139;  Perkins  v.  Union  Button-Hole  & 
Embroidery  Machine  Co.,  12  Allen  273;  Newcomb  v.  Keed,  12 
Allen  363. 

When  a  corporation  has  been  once  created  according  to  law, 
the  incorporated  associates  who  hold  the  corporate  franchise  are 
members  of  the  corporation,  and  a  subscriber  for  shares,  al- 
though he  has  received  no  certificate  of  stock,  or  the  stock  has 
not  even  been  divided  into  shares,  is  a  member  of  the  corpora- 
tion, and  a  stockholder  within  the  meaning  of  a  statute  making 
the  stockholders  of  the  corporation  personally  liable  for  its 
debts.  Chester  Glass  Co.  v.  Dewey,  16  Mass.  94;  Narragansett 
Bank  v.  Atlantic  Silk  Co.,  3  Met.  288,  289 ;  Spear  v.  Crawford, 
14  Wend.  20. 

The  statute  of  1862,  ch.  218,  entitled  "An  act  to  define  and 
regulate  the  enforcement  of  the  liabilitias  of  officers  and  stock- 
holders of  manufacturing  corporations,"  contains  the  following 
provisions,  upon  the  construction  and  effect  of  which  this  case 
depends. 

By  section  2,  "the  members  or  stockholders  in  such  corpora- 
tion shall  be  jointly  and  severally  liable  for  its  debts  or  contracts 
in  the  following  cases,  and  not  otherwise :  First,  for  such  as  may 
be  contracted  before  the  capital  is  fully  paid  in,  and  a  certificate 
thereof  duly  recorded." 

By  section  3,  no  stockholder  in  such  corporation  shall  be  held 
liable  for  its  debts  or  contracts,  unless  a  judgment  is  recovered 
against  the  corporation,  demand  for  payment  made  upon  the 
corporation  and  not  complied  with  for  thirty  days,  and  the  exe- 
cution returned  unsatisfied. 

By  section  4,  "after  the  execution  shall  be  so  returned,  the 
judgment  creditor,  or  any  other  creditor,  may  file  a  bill  in  equity 
in  behalf  of  himself  and  all  other  creditors  of  the  corporation, 
against  it,  and  all  persons  who  were  stockholders  therein  at  the 
time  of  the  commencement  of  the  suit  in  which  such  judgment 
was  recovered,"  for  the  recovery  of  the  sums  due  from  said  cor- 
poration to  himself  and  such  other  creditors,  for  which  the  stock- 
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holders  may  be  personally  liable,  by  reason  of  any  act  or  omis- 
sion on  the  part  of  the  corporation  or  its  officers. 

By  section  5,  "such  sunis  as  may  be  decreed  to  be  paid  by  the 
stockholders  in  such  suit  in  equity  shall  be  assessed  upon  them 
in  proportion  to  the  amounts  of  stock  by  them  respectively  held 
at  the  time  when  the  suit  in  which  said  judgment  was  recovered 
was  begun ;  but  no  stockholder  shall  be  liable  to  pay  a  larger 
sum  than  the  amount  of  stock  held  by  him  at  that  time  at  its  par 
value." 

Among  the  purposes  for  which  the  defendants  incorporated 
themselves  were  "refining  oil,  coal  and  other  minerals,"  and 
"preparing  them  for  use."  They  were,  therefore,  strictly  a 
manufacturing  corporation,  and  equally  within  the  statutes  of 
1862,  eh.  218,  as  a  similar  corporation  established  by  special 
charter  w^ould  be.  Peele  v.  Phillips,  8  Allen  86 ;  Bond  v.  Morse. 
9  Allen  471. 

The  bill  was  held  to  be  sufficient  when  this  cause  was  before  us 
upon  the  demurrer.  All  quastions  of  variance  between  the 
pleadings  and  evidence  have  been  w-aived  by  submitting  the  case 
to  our  decision  upon  an  agreed  statement  of  facts.  Russell  v. 
Loring,  3  Allen  121 ;  Folger  v.  Columbian  Insurance  Co.,  99 
Mass.  267. 

It  is  admitted  that  no  part  of  the  capital  stock  of  the  corpora- 
tion has  ever  been  paid  in,  and  no  certificate  thereof  recorded; 
and  that  the  plaintiffs  have  recovered  a  judgment  in  an  action 
against  the  corporation,  and  had  the  execution  issued  thereon 
duly  served  upon  the  corporation,  and  returned  unsatisfied. 

That  action  was  brought  on  the  17th  day  of  March,  1866,  a  year 
after  the  signing  of  the  defendants'  articles  of  association,  and 
almost  a  year  after  the  associates  had  held  their  first  meeting 
and  elected  officers.  Upon  any  construction  of  the  statutes,  the 
corporation  had  thus,  long  before  the  bringing  of  that  action, 
been  called  into  existence  and  made  a  legal  person,  capable  of 
holding  property  and  of  suing  and  being  sued,  and  had  a  board 
of  officers  competent  to  bind  the  corporation  by  a  new  agreement 
or  by  ratification  of  an  ofd  one,  made  before  the  corporation  was 
capable  of  contracting.  The  corporation,  thus  fully  organized 
and  represented,  filed  an  affidavit  of  merits,  and  afterwards  sub- 
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mitted  to  a  default  and  judgment  thereon.  That  judgment,  if 
not  conclusive  in  this  suit,  is  at  least  pnma  facie  evidence  that 
the  debt  sued  on  was  a  debt  for  which  the  corporation  was 
liable.  The  mere  fact  that  the  account  annexed  to  the  declara- 
tion bears  date  three  days  before  such  election  of  officers  is  not 
sufficient  to  rebut  the  evidence  of  liability  afforded  by  the  judg- 
ment itself. 

The  amount  of  capital  stock  of  the  corporation  was  fixed  and 
limited  in  accordance  with  the  General  Statutes,  ch.  61,  section 
6.  The  stock  not  having  been  divided  into  shares  or  certificates 
issued,  the  associated  members  of  the  corporation  were  the  hold- 
ers of  the  whole  capital  stock  in  common,  and  would  seem,  upon 
the  facts  agreed,  to  be  liable  in  equal  proportions  for  such  sums 
as  may  be  decreed  to  be  paid  by  them  in.  this  suit.  But  as  the 
question  of  the  amount  to  be  assessed  upon  each  has  not  been 
argued  by  them,  but  only  the  question  whether  they  are  liable 
at  all,  any  additional  facts  and  considerations,  bearing  upon  the 
question  of  the  amounts  and  proportions  in  which  they  are  to  be 
charged,  may  be  submitted  to  the  master,  and,  on  the  coming  in 
of  his  report,  to  the  court. 

Decree  for  the  plaintiffs,  case  referred  to  a  master. 


Conditions  of  De  Jure  Existence* 

MONTGOMERY  ET  AL.  v.  FORBES. 

148  Mass.  249.     18S9. 

C.  Allen,  J.  The  apparent  corporation  was  not  a  corpora- 
tion. The  statute  of  New  Hampshire  requires  five  associates, 
and  the  articles  of  agreement  must  be  recorded  in  the  town  in 
which  the  principal  business  is  to  be  carried  on,  and  the  place 
in  which  the  business  is  to  be  carried  on  must  be  distinctly 
stated  in  the  articles;  otherwise  there  is  no  corporation.  The 
defendant's  pretended  associates  were  associates  only  in  name; 
he  alone  was  interested  in  the  enterprise.     The  articles  of  agree- 


*See  Sec.  1232,  Vol.  9,  Cyclopedia  of  Law. 
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meiit  wore  recorded  in  Nashua,  and  stated  that  the  business  was 
to  be  carried  on  there;  but  it  was  not  in  fact  carried  on  there, 
and  was  not  intended  to  be.  The  defendant  took  all  the  shares 
of  the  capital  stock,  and  paid  into  himself  as  treasurer  only  50 
per  cent,  of  the  amount  thereof.  This  is  not  a  ca.se  where  there 
has  been  a  defective  organization  of  a  corporation  which  has  a 
k^gal  existence  under  a  valid  charter.  Here  there  was  no  cor- 
poration. It  was  just  the  same  as  if  the  defendant  had  done 
nothinp^  at  all  in  the  way  of  establishing-  a  corporation,  l)ut  had 
conducted  his  business  under  the  name  of  the  Forbes  Woolen 
Mills,  calling  it  a  corporation.  The  business  was  his  personal 
business,  which  he  transacted  under  that  name.  Fuller  v. 
Hooper,  3  Gray  334,  341.     Bryant  v.  Eastman,  7  Gush.  111. 

The  jury  found  that  he  did  not,  in  good  faith,  attempt  to  or- 
ganize the  corporation,  but  that  he  believed  it  to  be  a  valid  cor- 
poration. Ills  belief,  in  view  of  the  facts  of  the  case,  is  imma- 
terial. Under  this  .state  of  things,  the  defendant  bought  goods 
of  the  plaintiffs  for  his  own,  sole  benefit,  adopting  the  name  of 
the  apparent  corporation,  which  had  no  real  existence,  and 
which  represented  nobody  but  himself.  He  can  not  escape  re- 
sponsibility for  his  purchases  by  the  device  of  putting  such  a 
mere  name  between  himself  and  the  plaintiffs.  The  purcha.se 
was  in  substance  by  and  for  himself  alone.  The  plaintiffs  might 
have  repudiated  the  transaction,  and  maintained  replevin,  if 
they  had  learned  the  facts  in  time.  They  may  also  treat  the 
transaction  as  a  sale  to  the  defendant  personally.  Fay  v.  Noble, 
7  Gush.  188,  194;  Kelner  v.  Baxter,  L.  R.  2  C.  P.  174,  183,  185; 
2  Kent  Com.  (13th  ed.)  630. 

Since  the  notes  represented  nothing,  the  plaintiffs  W'ere  at 
liberty  to  treat  them  as,  void  and  recover  on  the  original  contract 
for  goods  sold.    Melledge  v.  Boston  Iron  Co.,  5  Gush.  158,  171. 

Verdict  to  stand. 
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UTLEY  V.  UNION  TOOL  COMPANY. 
11  Gray  {Mass.)  139.     1858. 

Actions  of  contract  against  the  Union  Tool  Company,  de- 
scribed in  the  writs  as  "a  corporation  established  according  to 
law,  in  Goshen,"  in  the  county  of  Hampshire.  The  principal 
defendants  were  defaulted,  and  several  pei-sons  were  summoned 
in  as  stockholders,  pursuant  to  the  statute  of  1851,  eh.  315,  and 
filed  answers,  upon  which  trials  were  had  in  the  court  of  com- 
mon pleas  in  Hampshire.  *  *  *  Verdicts  were  taken  for 
the  plaintiffs,  and  the  respondents  alleged  exception.s.  The 
other  facts  sufficiently  appear  in  the  opinion. 

These  cases  were  argued  at  Northampton  in  September,  1858, 
and  decided  at  Boston  in  April,  1860. 

BiGELOW,  J.  There  can  be  no  doubt  that  the  burden  of  proof 
was  on  the  plaintiffs,  to  show  the  legal  existence  of  a  corpora- 
tion, of  which  the  persons  summoned  in  the  action  were  mem- 
bers, and  for  the  debts  of  which  they  were  personally  liable. 
This  is  the  precise  is.sue  which,  by  statute  1851,  ch.  315,  §  2,  it 
was  intended  should  be  open  to  a  stockholder  on  his  being  admit- 
ted to  defend  the  action  as  therein  provided.  It  is  to  be  made 
to  appear  that  he  is  liable  in  the  action ;  otherwise,  he  is  entitled 
to  judgment  in  his  favor  "upon  the  issues  joined."  It  has  al- 
ready been  determined  that  under  this  provision  an  alleged 
stockholder  can  not  be  allowed  to  make  a  general  defense  to  an 
action  against  a  corporation,  by  calling  in  question  the  validitj^ 
of  the  debt  which  is  sought  to  be  recovered,  or  disputing  the 
amount  averred  to  be  due,  but  that  he  has  a  right  to  a  hearing 
and  adjudication  on  the  question  whether  he  is  a  member  of  a 
corporation  and  liable  as  such  for  its  debts.  Holyoke  Bank  v. 
Goodman  Paper  Mfg.  Co.,  9  Cush.  582.  It  is  obvious  that  the 
trial  of  the  issue  which  is  thus  opened  to  an  alleged  stockholder 
necessarily  involves  the  question  of  the  legal  existence  of  the  cor- 
poration, for  the  debt  of  which  he  is  sought  to  be  charged,  be- 
cause his  liability  depends  on  the  nature  of  the  corporate  body 
and  of  the  powers  and  duties  with  which  it  was  clothed  by  law. 
Until  these  are  shown,  it  can  not  be  known  whether  the  stock- 
holder is  legally  chargeable  or  not.     Doubtless  there  may  be 
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cases  where  the  existence  of  a  corporation,  and  the  character 
and  description  of  its  functions  and  privileges,  may  be  shown 
by  prescription  or  long  user.  In  such  case  a  charter  or  legis- 
lative grant  of  corporate  powers  may  be  presumed.  But  no  such 
inference  of  presumption  can  exist  in  the  present  cases,  nor  do 
the  plaintiffs  attempt  to  maintain  their  claims  to  charge  the  per- 
sons summoned  on  any  such  ground.  On  the  contrary,  the 
whole  case  rests  on  the  allegation  that  the  respondents  are  liable 
as  stockholders  in  a  corporation  created  and  established  under 
the  recent  statute,  entitled  "an  act  relating  to  joint  stock  com- 
panies."   Statute  1851,  ch.  133. 

But  it  seems  to  us  that  the  evidence  offered  at  the  trial  fails 
to  show  that  the  alleged  corporation  ever  had  any  legal  exist- 
ence. By  reference  to  the  first  section  of  the  statute,  it  will  be 
found  that,  in  order  to  establish  a  corporation  under  it,  it  is 
necessary  that  not  less  than  three  persons  .should  enter  into 
"articles  of  agreement  in  writing,"  for  the  purpose  of  carrying 
on  business  of  the  nature  specified  in  the  statute.  By  these 
articles  it  is  provided,  in  sections  2  and  3,  the  amount  of  capital 
stock  shall  be  fixed  and  limited,  and  the  purpose  for  which  and 
the  place  in  which  the  corporation  is  to  be  established  shall  be 
distinctly  and  definitely  set  forth.  By  section  4,  it  is  further 
provided  that,  before  commencing  business,  a  certificate  .shall  be 
made  of  the  name,  purpose,  capital  stock  and  other  particulars 
concerning  the  constitution  and  objects  of  the  corporation,  to  be 
published  and  recorded  as  therein  required.  And  by  section  5 
it  is  provided  that,  "when  such  persons  are  organized  as  afore- 
said"—that  is,  by  articles  of  agreement  as  above  set  forth— 
"they  shall  become  a  corporation,  with  all  the  powers  and  priv- 
ileges and  subject  to  all  duties,  restrictions  and  liabilities  set 
forth  in  the  thirty-eighth  and  forty-fourth  chapters  of  the  Re- 
vised Statutes."  There  can  be  no  doubt  of  the  construction 
which  ought  to  be  given  to  thase  provisions.  The  implication  is 
clear  and  unavoidable  that,  until  the  organization  is  completed 
according  to  the  requirements  of  the  statute,  the  association  doas 
not  become  a  corporation,  and  does  not  possess  corporate  rights 
or  privileges,  nor  is  it  subject  to  the  duties  and  liabilities  of  a 
manufacturing  corporation,  among  which  is  the  liability  of  the 
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stockholders  for  the  corporate  debts,  if  certain  provisions  of  hiw 
are  not  complied  with.  There  is  an  obvious  reason  for  making 
such  organization  by  written  articles  of  agreement  a  condition 
precedent  to  the  exercise  of  corporate  rights.  It  is  the  bcusis  on 
which  all  subsequent  proceedings  are  to  rest,  and  is  designed  to 
take  the  place  of  a  charter  or  act  of  incorporation,  by  which  cor- 
porate privileges  are  usually  granted.  If  there  were  no  such 
requirement,  there  Avould  be  an  absence  of  any  provisions  by 
which  the  right  to  exercise  corporate  power  could  be  definitely 
fixed  and  established,  and  there  would  be  no  means  of  ascertain- 
ing the  rights  of  stockholders  or  of  persons  dealing  with  such 
associations. 

Upon  an  examination  of  the  evidence  adduced  at  the  trial, 
there  is  nothing  to  show  that  any  articles  of  agreement  were  ever 
entered  into  for  the  formation  of  a  corporation  under  the 
statute.  That  soine  organization  took  place  with  a  view  to  estab- 
lish a  corporation  is  abundantly  shown.  But  the  essential  fact 
is  wanting  to  show  that  the  persons  engaged  in  the  enterprise 
ever  complied  with  the  condition  precedent  to  their  right  to  as- 
siune  the  name  and  functions  of  a  corporation.  It  is  not  a  case 
of  a  defective  organization  under  a  charter  or  act  of  incorpora- 
tion, nor  of  erroneous  proceedings  after  the  yecessary  steps  were 
taken  to  the  assmnption  of  corporate  powers,  but  there  is  an  ab- 
solute want  of  proof  that  any  corporation  was  ever  called  into 
being  which  had  the  power  of  contracting  debts  or  of  rendering 
persons  liable  therefor  as  stockholders. 

We  are  not  called  on  now  to  say  whether  the  plaintiffs  have 
any  remedy  for  the  collection  of  their  debt  against  those  who 
participated  in  the  transactions  connected  with  the  attempted 
organization  of  the  supposed  corporation.  It  is  sufficient  for  the 
decision  of  this  case  that  the  respondents  can  not  be  held  liable 
in  the  action  for  the  debts  of  a  corporation  which  has  never  had 
any  legal  existence. 

Exceptions  sustained. 
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Conditions  of  De  Facto  Existence* 
FINNEGAN  v.  NOERENBERG. 

52  Minn.  239,  38  Am.  St.  Rep.  552.     1893. 

GiLFiLLAN,  C.  J.  Eight  persons  signed,  acknowledged  and 
caused  to  be  filed  and  recorded  in  the  office  of  the  city  clerk  in 
Minneapolis,  articles  assuming  and  purporting  to  form,  under 
laws  of  1870,  ch.  29,  a  corporation,  for  the  purpose,  as  specified 
in  them,  of  "buying,  owning,  improving,  selling  and  leasing  of 
lands,  tenements  and  hereditaments,  real,  personal  and  mixed 
estates  and  property,  including  the  construction  and  leasing  of 
a  l)uilding  in  the  city  of  ]\Iinneapolis,  Minn.,  as  a  hall  to  aid  and 
cary  out  the  general  purposes  of  the  organization  known  as  the 
'Knights  of  Labor.'  "  The  association,  received  subscriptions 
to  its  capital  stock,  elected  directors  and  a  board  of  managers, 
adopted  by-laws,  bought  a  lot,  erected  a  building  on  it,  and, 
when  completed,  rented  different  parts  of  it  to  different  parties. 
The  plaintiff  furnished  plumbing  for  the  building  during  its 
construction,  amounting  to  $599.50,  for  which  he  brings  this  ac- 
tion against  several  subscribers  to  the  stock,  as  co-partnera, 
doing  business  und(?r  the  firm  name  of  the  "K.  of  L.  Building 
Association."  The  theory  upon  which  the  action  is  brought  is 
that,  the  association  having  failed  to  become  a  corporation,  it  is 
in  law  a  partnership,  and  the  members  liable  as  partners  for 
the  debts  incurred  by  it. 

It  is  claimed  that  the  association  was  not  an  incorporation  he- 
cause— first,  the  act  under  w^hieh  it  attempted  to  become  incor- 
porated, to  wit  Laws  1870,  ch.  29,  is  void,  because  its  subject  is 
not  properly  expressed  in  the  title;  second,  the  act  does  not 
authorize  the  formation  of  corporations  for  the  purpose  or  to 
transact  the  business  stated  in  the  articles  ;  third,  the  place  where 
the  business  was  to  be  carried  on  was  not  distinctly  stated  in  the 
articles,  and  they  had,  perhaps,  some  other  minor  defects. 

It  is  unnecessary  to  consider  whether  this  was  a  de  jure  cor- 
poration, so  that  it  could  defend  against  a  quo  warranto,  or  an 
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action  in  the  nature  of  a  quo  warranto,  in  behalf  of  the  state; 
for  although  an  association  may  not  be  able  to  justify  itself 
when  called  on  by  the  state  to  show  by  what  authority  it  assumes 
to  be  and  act  as  a  corporation,  it  may  be  so  far  a  corporation 
that,  for  reasons  of  public  policy  no  one  but  the  state  will  be 
permitted  to  call  in  question  the  lawfulness  of  its  organization. 
Such  is  what  is  termed  a  corporation  de  facto,  that  is,  a  corpora- 
tion from  the  fact  of  its  acting  as  such,  though  not  in  law  or  of 
right  a  corporation.  AVhat  is  essential  to  constitute  a  body  of 
men  a  de  facto  corporation  is  stated  by  Selden,  J.,  in  Methodist, 
etc.,  Church  v.  Pickett,  19  N.  Y.  482,  as  "  (1)  the  existence  of  a 
charter  or  some  law  under  which  a  corporation  with  the  powers 
assumed  might  laivfully  he  created;  and  (2)  a  user  hy  the  party 
to  the  suit  of  the  rights  claimed  to  he  conferred  hy  such  a  charter 
or  law."  This  statement  was  apparently  adopted  by  this  court 
in  East  Norway  Church  v.  Froislie,  37  Minn.  447,  35  N.  W.  Rep. 
260,  but  as  it  leaves  out  of  account  any  attempt  to  organize 
under  the  charter  of  law,  we  think  the  statement  of  what  is  es- 
sential defective.  The  definition  in  Taylor  on  Private  Corpora- 
tions (page  145)  is  more  nearly  accurate:  "When  a  body  of 
men  are  acting  as  a  corporation,  under  color  of  apparent  organi- 
zation, in  pursuance  of  some  charter  or  enabling  act,  their 
authority  to  act  as  a  corporation  can  not  be  questioned  collater- 
ally." 

To  give  a  body  of  men  assuming  to  act  as  a  corporation,  where 
there  has  been  no  attempt  to  comply  with  the  provisions  of  any 
law  authorizing  them  to  become  such,  the  status  of  a  de  facto 
corporation  might  open  the  door  to  frauds  upon  the  public.  It 
would  certainly  be  impolitic  to  permit  a  number  of  men  to  have 
the  stains  of  a  corporation  to  any  extent  merely  because  there 
is  a  law  under  which  they  might  have  become  incorporated,  and 
they  have  agreed  among  themselves  to  act,  and  they  have  acted, 
as  a  corporation.  That  was  the  condition  in  Johnson  v.  Corser, 
34  Minn.  355,  25  N.  W.  Rep.  799,  in  which  it  was  held  that  what 
had  been  done  was  ineffectual  to  limit  the  individual  liability  of 
the  associates.  They  had  not  gone  far  enough  to  become  a  de 
facto  corporation.    They  had  merely  signed  the  articles,  but  had 
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not  attempted  to  give  them  publicity  by  filing  for  record,  which 
the  statute  required. 

"Color  of  apparent  organization  under  some  charter  or  en- 
abling act"  does  not  mean  that  there  shall  have  been  a  full  com- 
pliance with  what  the  law  requires  to  be  done,  nor  a  substantial 
compliance.  A  substantial  compliance  wnll  make  a  corporation 
de  jure,  but  there  must  be  an  apparent  attempt  to  perfect  an  or- 
ganization under  the  law.  There  being  such  apparent  attempt 
to  perfect  an  organization,  the  failure  as  to  some  substantial  re- 
quirement will  prevent  the  body  being  a  corporation  de  jure; 
but,  if  there  be  user  pursuant  to  such  attempted  organization,  it 
will  not  prevent  it  being  a  corporation  de  facto. 

The  title  to  chapter  29  is  "an  act  in  relation  to  the  formation 
of  co-operative  associations."  Appellant's  counsel  argues  that 
the  body  of  the  act  does  not  contain  a  single  element  of  "co- 
operation," as  that  tenn  is  generally  understood.  But  how  it 
is  generally  understood  he  does  not  inform  us.  In  a  broad  sense, 
all  associations,  whether  corporations  or  partnerships,  are  co- 
operative, for  all  the  members,  either  by  their  labor  or  capital, 
or  both,  co-operate  to  a  common  purpose.  There  is  undoubtedly, 
in  popular  use  of  the  terms,  a  more  limited  sense,  though  the 
precise  limits  are  not  well  defined.  There  is  no  legal,  as  distin- 
guishable from  their  popular  signification.  In  the  Century 
Dictionary  the  term  "co-operative  society"  is  defined,  "a  union 
of  individuals,  commonly  laborers  or  small  capitalists,  formed 
*  *  *  for  the  prosecution  in  common  of  a  productive  enter- 
prise, the  profits  being  shared  in  accordance  with  the  amount  of 
capital  or  la])or  contributed  by  each  member."  Taking  the  dis- 
tinctive feature  of  a  co-operative  society  to  be  that  it  is  made  up 
of  laborers  or  small  capitalists,  it  is  manifest  that  the  chapter 
intends  to  deal  with  just  that  sort  of  associations.  Not  only  does 
it  contemplate  that  the  operations  of  the  corporations  shall  be 
local,  but  the  capital  stock  is  limited  to  $50,000,  the  stock  which 
one  member  may  hold  to  $1,000.  No  one  can  become  a  share- 
holder without  the  consent  of  the  managers,  and  no  one  is  en- 
titled to  more  than  one  vote. 

The  provisions  in  the  body  of  the  act  are  in  accord  with  the 
title,  and  it  is  therefore  not  open  to  the  objection  made  against  it. 
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The  purposes  for  which,  under  the  act,  corporations  may  be 
formed,  are  "of  trade,  or  of  carrying  on  any  lawful  mechanical, 
manufacturing  or  agricultural  business."  The  main  purpose  of 
the  act  being  to  enable  men  of  small  capital,  or  of  no  capital  but 
their  labor  and  their  skill  in  trades,  to  form  corporations,  for 
the  purpose  of  giving  employment  to  such  capital  or  labor  and 
skill,  and  language  expressing  the  purposes  for  which  such  cor- 
porations may  be  formed  ought  not  to  be  narrowly  construed. 
Giving  a  reasonably  liberal  meaning  to  the  word  "trade"  in  the 
act,  it  would  include  the  buying  and  selling  of  real  estate,  and, 
upon  a  similar  construction,  the  word  "mechanical"  would  in- 
clude the  erection  of  buildings.  The  doing  of  the  mason,  or 
brick,  or  carpenter,  or  any  other  work  upon,  a  building  is  cer- 
tainly mechanical.  There  can  be  little  question  that  corporations 
might  be  formed  to  do  either  of  those  kinds  of  work  on  build- 
ings, and,  that  being  so,  there  is  no  reason  why  they  may  not  be 
formed  to  do  all  of  them.  There  is  no  reason  to  claim  that  such 
a  corporation  miLst  do  its  work  as  a  contractor  for  some  other 
person.  It  may  do  it  for  itself,  and,  as  the  act  authorizes  the 
corporation  to  "take,  hold  and  convey  such  real  and  personal 
estate  as  is  necessary  for  the  purposes  of  its  organization,"  it 
may,  instead  of  working  for  others  as  a  contractor,  make  its 
profit  by  buying  real  estate,  erecting  buildings  on  it,  and  either 
selling  or  holding  them  for  leasing. 

The  omission  to  state  distinctly  in  the  articles  the  place  within 
wJdch  the  business  is  to  he  carried  on,  though  that  might  he  es- 
sethtial  to  make  it  a  dc  jure  corporation,  ivould  not  prevent  it  he- 
(xrniing  one  de  facto. 

The  foundation  for  a  de  facto  corporation  having  been  laid  by 
the  attempt  to  organize  under  the  law,  the  user  shown  was  suffi- 
cient. 

Judgment  affirmed. 

Note.    See  note  at  end  of  Cochran  v.  Arnold,  infra,  p.  629. 
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Conditions  of  Existence  by  Estoppel* 
ESTEY  MANUFACTURING  COMPANY  v.  RUNNELS. 

55  Mich.  130.     1884. 

Champlin,  J.  This  action  was  commenced  before  a  circuit 
court  commissioner  to  recover  the  possession  of  certain  land  de- 
scribed in  the  complaint,  and  averring  that  the  defendant  holds 
the  same  unlawfully  and  against  the  rights  of  the  Estey  Manu- 
facturing Company.  December  3,  1883,  was  the  return  day, 
when  the  defendant  appeared  and  pleaded  not  guilty.  The 
cause  was  then  tried  and  judgment  rendered  in  favor  of  the 
plaintiff;  and  on  the  8th  day  of  December,  1883,  the  defendant 
appealed  the  suit  to  the  circuit  court  for  the  county  of  Shiawas- 
see. The  cause  was  tried  in  the  circuit,  April  3,  1884,  when  the 
plaintiff  again  had  a  verdict,  whereupon  the  defendant  brings 
the  suit  to  this  court  by  writ  of  error.     *     *     * 

Defendant  also  introduced  and  read  in  evidence  a  duly  certi- 
fied copy  of  the  articles  of  association  of  the  plaintiff  corpora- 
tion, from  which  it  appeared  that  there  were  but  three  corpora- 
tors, two  of  whom  resided  in  Michigan  and  one  in  Vermont.  The 
acknowledgment  of  Jacob  W.  Estey  was  taken  before  a  person 
styling  himself  a  notary  public,  but  his  official  character  and 
authority  to  take  acknowledgments  was  not  authenticated  in  ac- 
cordance with  the  requirements  of  our  statutes.  The  defend- 
ant's counsel  requested  the  court  to  charge  the  jury  as  follows: 
*     *     * 

"Fourth.  That  the  articles  of  as.sociation  filed  in  said  cause 
and  read  therein  are  void  under  the  law."     *     *     * 

The  third  and  fourth  requests  refer  to  the  same  point,  and 
may  be  considered  together.  Where  a  body  assumes  to  be  a  cor- 
poration and  acts  under  a  particular  name,  a  third  party  deal- 
ing with  it  imder  such  assumed  name  is  estopped  to  deny  its  cor- 
porate existence.  Such  is  the  general  rule,  founded  upon  equit- 
able principles,  and  if  any  exceptions  exist,  it  is  only  where 
"there  are  no  facts  which  make  it  legally  unjust  to  forbid  its 
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denial."  Doyle  v.  Mizner,  42  Mich.  337.  In  this  ease  the  de- 
fendant introduced  in  evidence  the  execution  upon  which  the 
sale  was  made.  From  this  it  appears  that  it  was  issued  upon  a 
judgment  rendered  for  damages  for  the  non-performance  of  cer- 
tain promises  and  undertakings  made  by  this  defendant  to  the 
Estey  Manufacturing  Company,  which  shows  that  the  defendant 
had  had  dealings  with  the  plaintiff  as  a  corporation  in  the  name 
assumed  by  it.  He  was  therefore  estopped,  not  only  by  having 
dealt  with  it  as  a  corporation,  but  by  the  judgment  in  the  case, 
to  deny  its  corporate  existence.  The  execution,  sale  and  sheriff's 
deeds  all  result  from  the  contract  relation  voluntarily  entered 
into  between  the  defendant  and  this  corporate  body,  and  it  would 
be  manifestly  unjust  and  inequitable  to  permit  the  defendant  to 
question  the  legal  corporate  existence  of  the  plaintiff  in  this 
collateral  proceeding. 

For  these  reasons  the  requests  were  properly  refused,  and  the 
judgment  is  apfirmed. 

The  other  nistices  concurred. 


FITZPATRICK,  RECEIVER,  v.  RUTTER. 
160  III.  282.     1896. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 
On  November  20,  1893,  George  Rutter  filed  in  the  circuit 
court  of  Cook  county  his  declaration  in  assumpsit  against  the 
Switchmen's  Mutual  Aid  Association,  of  North  America,  of 
which  he  was  a  member,  to  collect  an  indemnity  of  $1,000, 
claimed  to  be  due  him,  under  the  rules  of  the  association,  for  in- 
juries sustained  in  a  railroad  accident.  Summons  was  issued 
and  served  upon  the  officers  of  the  association,  but  the  declara- 
tion was  not  filed  ten  days  prior  to  the  first  day  of  the  January 
term,  1894.  By  agreement  of  counsel,  however,  it  was  stipulated 
that  the  association  would  take  no  advantage  of  the  failure  to 
file  the  declaration  in  the  proper  time.  The  declaration  was 
filed  on  the  first  day  of  the  January  term,  1894,  and  on  March 
13,  following,  no  plea  being  on  file,  judgment  by  default  was 
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taken  against  the  defendant  association.  Execution  having  been 
issued  thereon  and  returned  no  property  found,  Rutter,  on  June 
18,  189-4,  filed  a  creditor's  bill  in  the  superior  court  of  Cook 
county,  based  on  the  judgment  of  March  13,  to  discover  and 
reach  moneys  in  the  hands  of  the  association.  The  defendant 
was  served  with  summons,  just  as  it  was  in  the  suit  at  law.  No 
answer  being  made,  it  was  defaulted.  The  officers  of  the  associa- 
tion answered  for  themselves  and  the  other  members  of  the 
a&sociation,  and  upon,  their  answer  being  replied  to,  the  cause 
was  referred  to  a  master,  and  proofs  were  taken  upon  the  issue 
thus  formed.  The  decree  of  the  court  was  in  favor  of  complain- 
ant. Defendants  severally  prayed  an  appeal,  but  afterward 
withdrew  their  prayer  for  appeal,  and  John  E.  Fitzpatrick,  as 
receiver  of  the  association,  having  been  appointed  by  the  circuit 
court  on  July  21,  1894,  made  himself  a  party  to  the  cause  and 
perfected  the  appeal.  The  cause  was  taken  to  the  appellate  court 
for  the  First  district,  and  is  brought  here  to  reverse  the  decision 
of  affirmance  in  that  court. 

The  first  ground  upon  which  the  appellant  relies  for  reversal 
here  is  that  the  circuit  court  had  no  jurisdiction  over  the  person 
of  the  defendant  as.sociation,  as  it  was  sued  as  a  corporation, 
summons  being  is.sued  and  served  upon  its  officers  only,  instead 
of  each  of  the  members,  as  should  have  been  done,  to  bring  a  vol- 
untary association  within  the  jurisdiction  of  the  court.  If  a 
court  has  proceeded  without  jurisdiction,  its  judgment  is  abso- 
lutely void  for  every  purpose,  and  will  be  so  declared  in  any 
court  in  which  it  may  be  presented,  and  that  question  is,  there- 
fore, proper  to  be  considered  here.  But  we  think,  from  an  ex- 
amination of  the  record,  the  appellate  court  and  the  trial  court 
were  justified  in  finding,  from  the  evidence,  that  the  association 
was  a  de  facto  corporation,  and  properly  served  with  process. 
The  Switchmen's  ^Mutual  Aid  Association  of  North  America  had 
an  organization,  consisting  of  directors,  a  president,  secretary 
and  other  officers.  Its  name  implied  a  corporate  body.  It  au- 
thenticated its  acts  by  a  common  seal  and  exercised  corporate 
powers,  and  it  is  thus  estopped  from  denying  its  corporate  exist- 
ence. United  States  Express  Co.  v.  Bedbury,  34  111.  459.    *    *    * 

Judgment  affirmed. 


CHAPTER  III. 

THE  BODY  CORPORATE.* 

Organs  of  Actioii.** 
THE  METHODIST  EPISCOPAL  CHURCH  v.  SHERI^IAN. 

36  Wis.  404.     1874. 

Suit  by  the  cliureh  to  recover  on  an  alleged  agreement  by  the 
defendant  to  pay  one  hundred  dollars  necessary  to  complete  the 
church  edifice.  The  Rev.  Dr.  Hatfield  was  engaged  to  conduct 
the  services  at  the  dedication,  and  he  was  requested  \>j  an  in- 
formal meeting  of  the  trustees,  pa.stor  and  class  leaders  to  solicit 
subscriptions  during  the  dedication  exercises,  but  was  not  ap- 
pointed agent  to  receive  such  by  any  vote  of  either  trustees  or 
the  corporation.  He  called  for  subscriptions  and  named  a  per- 
son to  write  down  names  and  amounts  as  subscribed.  Defendant 
agreed  to  take  or  be  put  down  for  the  last  hundred  dollars  neces- 
sary and  his  name  was  so  put  down.  A  few  days  later,  and  be- 
fore any  meeting  had  been  held,  one  of  the  trustees  called  on  the 
defendant  to  perform  his  agreement,  at  w^hich  time  he  undertook 
to  revoke  his  promise.  Judgment  below  was  for  the  plaintiff 
and  defendant  appealed. 

Ryan,  C.  J.  *  *  *  The  respondent  is  a  corporation  ag- 
gregate, having  a  board  of  trustees  to  manage  its  affairs.  We 
need  not  stop  to  consider  how  far  the  power  to  contract  is  in 
the  aggregate  body  or  in  the  select  body.  It  must  be  wholly 
in  the  one  or  the  other,  or  partly  in  both.  There  may  be  a  doubt 
whether  it  can  contract  by  parol,  except  through  an  agent  au- 
thorized by  vote.     A.  &  M.  Turnpike  Co.  v.  Hay,  7  Mass.  107. 

*See  Sees.  12.37-1267,  Vol.  9,  Cyclopedia  of  Law. 
**See  Sec.  1240  et  seq.,  Vol.  9,  Cyclopedia  of  Law. 
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But,  pretermitting  that  qnostion,  it  could  certainly  contract 
only  through  the  aggregate  body  by  vote,  or  through  the  select 
body  by  vote,  or  through  an  agent  authorized  by  vote  of  one 
body  or  the  other,  or  both.     Angell  and  Ames,  §§  231,  232. 

It  does  not  appear  in  the  record  that  Dr.  Hatfield  was  ap- 
pointed agent  to  receive  subscriptions  by  vote  of  either  body. 
On  the  contraiy,  it  does  appear  by  the  evidence  of  one  of  the 
trustees  that  his  only  show  of  authority  was  a  request  at  an 
informal  meeting  of  the  trustees,  pastor  and  class  leaders.  This 
gave  him  no  authority  for  the  corporation. 

He  solicited  subscriptions,  during  a  religious  service,  for  a 
religious  purpose.  Manifestly  there  was  present  no  formal 
meeting  of  the  corporation  aggregate  or  of  the  select  body.  The 
appellant  then  made  the  offer  when  there  was  present  no  body 
or  agent  authorized  to  accept  it  for  the  corporation.  It  re- 
mained a  mere  offer,  which  the  appellant  might  retract  until 
accepted  by  the  corporation.     Addison  on  Con.,  36.     *     *     * 

Judgment  reversed. 


Functions  of  Shareholders  and  Directors* 

METROPOLITAN    ELEVATED    R.    CO.    v.    MANHATTAN 
ELEVATED  R.  CO. 

11  Daly's  (N.  Y.  Com.  Pleas)  373.     1884. 

Van  Brunt,  j.  *  *  *  That  the  directors  of  a  corporation 
are  agents  seems  to  be  clearly  recognized  in  all  the  cases  in 
which  the  relations  of  directors  and  shareholders  to  their  corpor- 
ation have  been  discussed. 

It  is  said  in  Twin  Lick  Oil  Co.  v.  Marbury  (91  U.  S.  587, 
589)  that  the  directors  are  the  officers  or  agents  of  the  corpora- 
tion, and  represent  the  interests  of  that  abstract  legal  entity, 
and  of  those  who  own  the  shares  of  its  stock. 

In  Cumberland  Coal,  etc.,  Co.  v.  Sherman  (30  Barb.  553, 
571)  the  court  says:     "There  can  be  no  question  at  the  present 


*See  Sec.  1242.  Vol.  9,  Cyclopedia  of  Law. 
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time  that  a  director  of  a  corporation  is  the  agent  or  trustee  of 
the  stockholders. ' ' 

In  Angell  &  Ames  on  Corporations,  §  771,  it  is  stated  that 
"The  stockholders  compose  the  company,  and  the  managers, 
directors  or  officers  are  their  agents,  necessary  for  the  manage- 
ment of  the  affairs  of  the  company,  but  they  are  not  essential 
to  its  existence  as  such,  not  forming  one  of  the  integral  parts." 

In  Abbott  V.  American  Hard  Rubber  Co.  (33  Barb.  578)  the 
court  says,  at  the  foot  of  page  591:  "Boards  of  directors  are 
agents  of  the  corporation  to  manage  its  affairs  and  cany  out 
the  purpose  and  object  of  its  formation." 

The  directors  thus  being  the  agents  of  the  corporation,  what 
are  their  powers  and  whence  are  they  derived,  and  how  must 
corporate  powers  residing  in  the  corporation,  the  right  to  exer- 
cise which  is  not  vested  in  the  directors,  be  brought  into  opera- 
tion? These  questions  are  so  intimately  connected  that  they 
must  be  disposed  of  together. 

The  powers  of  directors  are  such  as  are  conferred  by  the  char- 
ter of  their  corporation  and  the  laws  pertaining  thereto,  and 
such  corporate  powers  as  are  not  conferred  by  law  upon  the 
directors  remain  in  the  corporation  to  be  exercised,  or  at  least 
set  in  motion  by  its  component  parts,  the  shareholders. 

In  the  case  at  bar  the  charter  provided  that  the  directors 
were  to  manage  the  business  and  aft'airs  of  the  company;  and 
the  question  involved  in  this  branch  of  the  case  is  whether  this 
language  conferred  the  right  to  exercise  every  corporate  power 
possessed  by  the  corporation  or  merely  to  manage  the  ordinary- 
business  and  affairs  of  the  company  for  the  carrying  on  of 
which  it  was  organized,  leaving  the  right  remaining  in  the  share- 
holders composing  the  company  to  set  in  motion  or  confirm  cor- 
porate action  within  the  limits  of  its  powers,  but  extraordinary 
and  unusual  in  its  nature. 

Within  the  sphere  of  their  duties  the  right  of  the  directors  is 
undoubtedly  exclusive,  and,  further,  all  corporate  acts  must 
be  done  through  them,  as  they  are  exclusive  executive  and  ad- 
ministrative authority,  but,  nevertheless,  all  corporate  powers 
do  not  reside  in  the  board  of  directors. 

It  is  true  that  the  court  says,  in   McCuUough  v.  Moss    (5 
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Denio  567,  575),  that:  "Yv'heii  a  charter  invests  a  board  with 
the  power  to  manage  the  concerns  of  a  corporation  the  power 
is  exclusive  in  its  character.  The  corporators  have  no  right  to 
interfere  with  it,  and  courts  will  not,  even  on  a  petition  of  a 
majority,  compel  the  board  to  do  an  act  contrary  to  its  judg- 
ment." 

That  case  was  an  action  to  recover  upon  a  promissory  note, 
which  the  corporation  in  the  exercise  of  its  legitimate  business 
could  have  made,  and  the  question  presented  was  whether  exe- 
cution was  proved.  The  note  was  signed  by  the  president  and 
secretary  of  the  company,  but  no  authority  from  the  board  of 
directors,  who,  by  the  charter,  were  to  conduct  the  affairs  of  the 
company,  to  the  president  and  secretary,  was  shown.  Some 
resolution  of  the  shareholders  was  shown,  but  it  had  no  relation 
to  this  ciuestion,  and  then  the  court  uses  the  language  above 
quoted.  This  case  nowhere  decides  that  the  directors  are 
clothed  with  all  the  corporate  powers.  It  may  be  cited  as  an 
authority  for  the  proposition  that  the  shareholders  can  not  com- 
pel the  directors  to  act  in  any  manner  against  their  judgment  in 
the  exercise  of  a  corporate  power  which  remains  in  the  corpora- 
tion. 

For  example,  if  the  power  to  lease  was  vested  in  the  corpora- 
tion, but  the  directors  could  not,  because  of  the  limitation  in 
the  charter,  exercise  this  power,  the  shareholders  could  not  cause 
the  lease  to  be  executed  and  delivered,  nor  could  they  compel 
the  directors  to  execute  and  deliver  the  same  against  their  own 
judgment;  all  that  the  shareholders  could  do  would  be  to  au- 
thorize the  directors  to  act  or  confirm  an  act  of  the  directors 
which  would  be  incomplete  without  such  ratification.     *     *     * 

After  an  examination  of  the  reasoning  in  all  the  adjudicated 
cases  (which  has  been  hy  no  means  cursory),  after  a  considera- 
tion of  the  'principles  governing  the  relations  of  shareholders 
of  a  corporation  and  its  directors,  conceding  that  a  corporation 
can  do  no  act  unless  specially  authorized  thereto,  except  through 
its  hoard  of  directors,  I  am  irresisfihly  brought  to  the  conclu- 
sion that  acts  making  organic  or  fundamental  changes  in  the 
character  or  business  of  the  corporation,  can  not  be  done  either 
by  the  directors  alone,  or  by  the  shareholders  alone;  but  that 
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botJi  the  executive  and  admmistrative  officers  of  the  corporation 
must  unite  with  the  shareholders  of  the  corporation,  who  con- 
fer the  right  to  act  upon  the  individuals  intrusted  ivith  the  office 
of  directors;  tJiat  directors  are  ynerely  temporary  officers  of  the 
corporation,  by  virtue  of  their  office  entitled  to  manage  the  busi- 
ness and  affairs  of  the  corporation  during  their  term  of  office, 
without  interference  from  the  stockholders,  but  they  can  not 
say  that  a  new  board  of  directors,  although  duly  elected  by  the 
stockholders,  shall  never  thereafter  interfere  with  the  manage- 
ment of  the  properties  of  the  corporation,  because  they  have 
placed  their  possessions  and  management  into  other  hands  for- 
ever. *  *  * 
Judgment  for  plaintiff. 


Functions  of  the  President* 

NATIONAL  STATE  BANK  v.  VIGO  COUNTY  NATIONAL 

BANK. 

141  hid.  352,  50  Am.  St.  Rep.  330.     1895. 

Action  to  set  aside  two  mortgages  held  by  Vigo  Bank,  pur- 
porting to  have  been  executed  by  Sanford  Tool  Company  by  its 
president,  "on  his  own  motion  and  without  any  authority  or 
permission  to  him  given  by  said  tool  company,  or  its  directors  or 
stockholders,"  and  without  their  consent  or  subsequent  ratifica- 
tion. The  Vigo  Bank  demurred;  demurrer  sustained  and  ex- 
ceptions reserved.  Sustaining  the  demurrer  is  the  error  as- 
signed. 

Monks,  J.  *  *  *  The  statute  under  which  the  tool  com- 
pany was  organized  provides  that  the  business  of  the  corpora- 
tion shall  be  managed  by  a  board  of  directors,  a  majority  of 
whom  shall  constitute  a  quorum.  Section  3854,  R.  S.  1881 ;  sec- 
tion 5054,  R.  S.  1894. 

Under  this  .statute  the  directors  have  full  authority  to  act  for 
the  corporation,  and  represent  it  in  all  the  matters  relating  to 

*See  Sec.  1243,  Vol.  9,  Cyclopedia  of  Law, 
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the  corporate  business.     Brooklyn  Gravel  Road  Co.  v.  Slaughter, 
33  Ind.  185 ;  Board,  etc.,  v.  Lafayette,  etc.,  R.  Co.,  50  Ind.  85. 

The  president  of  a  corporation,  by  virtue  of  his  office  merely, 
has  very  little  authority  to  act  for  the  corporation ;  his  powers 
depend  upon  the  nature  of  the  company's  business  and  the  au- 
thority given  him  by  the  board  of  directors.  The  board  of 
directors  may  invest  him  with  authority  to  act  as  the  chief 
executive  officer  of  the  company,  this  may  be  done  by  resolu- 
tion or  by  acquiescence  in  the  course  of  dealing  and  manner  of 
transacting  the  business  of  the  corporation.  Taylor  Corp.,  §§ 
202,  236,  238,  and  notes ;  Martin  v.  Webb,  110  U.  S.  7 ;  North- 
ern' etc.,  R.  Co.  V.  Bastian,  15  Md.  494 ;  Dougherty  v.  Hunter, 
54  Pa.  St.  380 ;  Stokes  v.  New  Jersey  Pottery  Co.,  46  N.  J.  Law 
240;  Louisville,  etc.,  R.  W.  Co.  v.  McVay,  98  Ind.  391;  17  Am. 
and  Eng.  Encyc.  of  Law,  pp.  135,  136,  137,  and  notes;  Jones 
Chat.  Mort.,  §  51. 

When  a  contract  is  made  in.  the  name  of  a  corporation  hy  the 
president,  in  the  usual  course  of  business,  which  the  directors 
have  the  power  to  authorize  him  to  make,  or  to  ratify  after  it  is 
made,  the  presumption  is  that  the  contract  is  binding  on  the 
corporation  until  it  is  shown  that  the  same  was  not  authorized 
or  ratified.  Patterson  v.  Robinson,  116  N.  Y.  193;  Eureka  Iron 
and  Steel  Works  v.  Bresnahan,  60  Mich.  332 ;  1  Morawetz  Corp., 
§  538;  1  Beach  Corp.,  §  203;  17  Am.  &  Eng.  Ency.  of  Law, 
p.  124. 

One  dealing  with  the  president  of  a  corporation,  in  the  usual 
course  of  business,  and  within  the  powers  which  the  president 
has  been  accustomed  to  exercise  without  objection  from  the  di- 
rectors, has  the  right  to  assume  that  the  president  has  been 
invested  with  those  powers.  1  Morawetz  Corp.,  §  538 ;  1  Beach 
Corp.,  §  203;  First  Nat 'I  Bank  v.  Kimberlands,  16  W.  Va.  555; 
Eureka  Iron  and  Steel  Works  v.  Bresnahan,  supra. 

Each  paragraph  of  the  complaint,  however,  alleges  that  said 
mortgages  were  executed  without  any  authority  whatever,  and 
were  never  ratified  after  they  were  executed,  and  we  are  of  the 
opinion  that  the  second,  third  and  fourth  paragraphs  were  suffi- 
cient to  withstand  the  demurrer.  *  *  * 
Judgment  reversed. 
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Internal  Relations  of  the  Corporation  Arising  from  the  Con- 
tracts Contained  in  or  Resulting  from  the  Charter* 

See,  The  Trustees  of  Dartmouth  College  v.  Woodward, 
■i  Wheaton,  518.     1819. 

(Given  in  Case  Book  1,  at  p.  271.) 
YEATON  V.   BANK  OF  THE   OLD  DOMINION. 

1872.     In  the  Court  of  Appeals  of  Virgiriia,  21  Grattan's 
(Va.)  Rep.  593-603. 

Action  of  assmnpsit  by  the  bank  against  Yeaton  to  recover 
the  sum  of  $561.07,  and  interest;  the  defense  was  a  tender  of 
the  amount  in  notes  issued  by  the  branch  bank  at  Pearisburg. 
The  mother  bank  was  located  at  Alexandria,  and  the  legislature 
reserved  the  "right  to  repeal,  alter  or  modify  the  charter  at  its 
pleasure;"  the  branch  bank  was  subject  to  the  charter  of  the 
mother  bank,  and  its  notes  were  to  "be  received  in  payments 
of  debts  due  the  bank,  whether  contracted  at  the  parent  bank  or 
at  the  branch  bank."  During  the  war,  while  Alexandria  was 
in  possession  of  the  United  States  authorities,  and  Pearisburg 
not,  the  Virginia  legislature  authorized  the  branch  bank  to 
issue  notes  of  smaller  denomination  than  the  original  charter 
allowed;  these  notes  became  greatly  depreciated,  and  were  the 
ones  tendered  in  payment  of  the  debt.  Neither  the  directors 
nor  stockholders  ever  accepted  any  amendment  of  the  charter. 
Judgment  below  was  for  the  bank,  and  this  is  the  error  as- 
signed. 

Christian,  j,  *  *  *  The  power  of  the  legislature  "to 
repeal,  alter  or  modify  the  charter  of  any  bank  at  its  pleasure," 
must  be  held  to  be  limited  to  this  extent.  It  may  certainly  re- 
peal the  charter  of  any  bank,  but  it  can  not  compel  a  bank  to 
accept  an  amendment  or  modification  of  its  charter.  Nor  is 
any  such  amendment  or  modification  of  its  charter  binding  upon 
the  bank  without  its  acceptance.  Banks  are  private  corpora- 
tions, created  by  a  charter  or  act  of  incorporation  from  the  gov- 


*See  Sec.  1244.  Vol.  9,  Cyclopedia  of  Law. 
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ernment,  which  is  in  the  nature  of  a  contract,  and,  therefore, 
in  order  to  complete  the  creation  of  such  corporations,  some- 
thing: more  than  the  mere  gra)it  of  a  charter  is  required;  that 
is,  in  order  to  give  to  the  charter  the  full  force  and  effect  of  an 
executed  contract,  it  must  be  accepted.  It  is  clear  that  the  gov- 
ernment can  not  enforce  the  acceptance  of  a  charter  upon  a 
private  corporation  without  its  consent.  *  *  *  These  well- 
settled  principles  are  everywhere  recognized  as  applicable  to 
the  original  charters  of  incorporation,  and  upon  principle  and 
authority  they  apply  with  equal  force  to  any  amendment  or 
modification  of  the  charter  as  well  as  to  the  original  charter. 
Though  the  legislature  may  have  the  reserved  power  to  amend 
or  modify  a  charter  of  incorporation,  it  can  no  more  force  the 
corporation  to  accept  such  amendment  or  modification  than  it 
could  have  forced  upon  them  the  acceptance  of  the  original 
charter  without  their  consent.  Under  the  reservation  they  can 
repeal  or  destroy  the  charter,  without  any  consent  on  the  part 
of  the  corporators,  but  as  long  as  they  remain  in  existence  as 
a  corporate  body,  they  necessarily  have  the  power  to  reject  an 
amendment  or  modification  of  their  charter.  The  power  re- 
served by  the  legislature  gives  the  right  certainly  to  repeal  or 
destroy,  but  so  far  as  the  right  to  modify  or  alter  is  concerned, 
it  is  nothing  more  than  the  ordinary  case  of  a  stipulation  that 
one  of  the  parties  to  a  contract  may  vary  its  terms  with  the 
consent  of  the  other  contracting  party.  These  principles  grow 
out  of  the  nature  of  charters  or  acts  of  incorporation,  which  are 
regarded  in  the  nature  of  contracts.  The  amendment  or  modi- 
fication must  be  made  by  the  parties  to  the  contract,  the  legis- 
lature on  the  one  hand  and  the  corporation  on  the  other,  the 
former  expressing  its  intention  by  means  of  a  legislative  act  and 
the  latter  assenting  thereto  by  a  vote  of  the  majority  of  the 
stockholders,  according  to  the  provisions  of  its  charter,  or  by 
other  acts  showing  its  acceptance. 

The  reservation  of  the  right  to  alter,  amend  or  repeal  the  act 
by  which  the  corporation  is  created  may  be  prudent  and  salu- 
tary, but  it  seems  to  be  a  necessary  implication  that  if  the  legis- 
lature should  undertake  to  make  what  in  their  opinion  is  a 
legitimate   alteration   or  amendment,   the   corporation  has  the 
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power  to  reject  or  accept  it  whatever  may  be  the  consequences. 
One  consequence  undoubtedly  is,  that  the  corporation  can  not 
conduct  its  operations  in  defiance  of  the  power  that  created  it; 
and  if  it  does  not  accept  the  modification  or  amendment  pro- 
posed, must  discontinue  its  operations  as  a  corporate  body. 
But  such  amendment  or  modification  can  not  be  forced  upon 
the  corporation  without  its  consent.  Sage,  etc.,  v.  Dillard,  etc., 
15  B.  Mon.  R.  340;  Allen  v.  McKean,  1  Sumner's  R.  277;  Dur- 
fee  V.  Old  Colony  and  Fall  River  R.  Co.,  5  Allen's  R.  230. 
Every  amendment  or  modification  of  a  charter  of  incorporation 
is  nothing  more  than  a  new  contract,  which  is  not  binding  upon 
the  corporate  body  until  accepted  by  them.  Applying  these  doc- 
trines, which  seem  to  be  well  settled,  to  the  case  before  us,  it  is 
manifest  that  the  Bank  of  Old  Dominion  can  not  be  held  bound 
by  the  acts  of  1862  as  amendments  of  its  charter,     *     *     * 

It  is  no  answer  to  this  view  that  the  branch  bank  at  Pearis- 
burg  was  within  the  territorial  jurisdiction  of  the  Richmond 
government,  and  subject  to  its  authority.  This  bank  was  not 
an  independent  corporation.  It  had  no  charter;  it  was  but  a 
branch  of  its  mother  bank  at  Alexandria,  subject  to  its  charter. 
It  was  but  the  agent,  the  mother  bank  being  its  principal.  It 
could  do  no  act  to  bind  its  principal  without  the  consent  and 
authority  of  that  principal.  Nor  could  the  legislature  author- 
ize the  branch  bank  which  owed  its  existence  to  the  charter  of 
the  mother  bank  to  issue  small  notes,  or  to  do  any  other  act 
as  a  bank  without  the  consent  of  the  mother  bank.  The  only 
authority  which  the  legislature  could  exercise  was  that  which  it 
reserved  under  the  power  "to  repeal,  modify  or  alter"  the  char- 
ter of  the  mother  bank.  I  have  already  shown  that  this  was 
not  done  by  the  acts  of  1862,  which  could  not  operate  upon  the 
Bank  of  the  Old  Dominion  as  a  change  or  modification  of  its 
charter.     *     *     * 

Affirmed. 
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HAWTHORNE  v.  CALEF. 

1864.    In  the  Supreme  Court  of  the  United  States.     2  Wall. 
(69  V.  S.)  10-23. 

The  constitution  of  the  United  States  ordains  that  "no  state 
shall  pass  any  law  impairing  the  obligation  of  contracts. ' '  With 
this  pro\dsion  in  force,  the  state  of  ]\Iaine,  on  the  1st  of  April, 
1836,  incorporated  a  railroad  company,  the  charter  providing 
that  "the  shares  of  individual  stockholders  should  be  liable  for 
the  debts  of  the  corporation."  "And  in  ease  of  deficiency  of 
attachable  corporate  property  or  estate,"  the  provision  went  on 
to  say,  "the  individual  property,  rights  and  credits  of  any  stock- 
holder shall  be  liable  to  the  amount  of  his  stock,  for  all  debts 
of  the  corporation  contracted  prior  to  the  transfer  thereof,  for 
the  term  of  six  months  after  judgment  recovered  against  said 
corporation,  and  the  same  may  be  taken  in  execution  on  said 
judgment  in  the  same  manner  as  if  said  judg-ment  and  execution 
were  against  him  individually,  or  said  creditor,  after  said  judg- 
ment, may  have  his  action  on  the  case  against  said  individual 
stockholder;  but  in  no  ease  shall  the  property,  rights  and  credits 
of  said  stockholder  be  taken  in  execution,  or  attached  as  afore- 
said, beyond  the  amount  of  his  said  stock."  Another  section 
provides  that  if  sufficient  corporate  property  to  satisfy  the  exe- 
cution could  not  be  found,  the  officer  having  the  execution  should 
certify  the  deficiency  on  the  execution,  and  give  notice  thereof  to 
the  stockholder  whose  property  he  was  about  to  take,  and  if  such 
stockholder  should  show  to  the  creditor  or  officer  sufficient  at- 
tachable corporate  property  to  satisfy  the  debt,  "his  individual 
property,  rights  and  credits  shall  thereupon  be  exempt  from 
attachment  and  execution." 

The  plaintiff,  Ha\\i:horne,  who  had  supplied  the  corporation, 
then  embarrassed  and  insolvent,  with  materials  to  build  its 
road,  having  obtained  judgment  as  a  creditor  against  it,  and  be- 
ing unable  to  get  from  it  satisfaction  (the  company  ha\ing,  in 
fact,  no  property),  sued  the  defendant,  Calef,  who  was  a  stock- 
holder, both  at  the  time  when  the  debt  was  contracted  and  when 
judgment  for  it  was  rendered,  and  no  transfer  of  whose  stock 
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had  been  made.  A  few  months  after  the  debt  was  contracted, 
the  legislature  of  Maine  passed  a  statute  repealing  the  "in- 
dividual liability"  clause  of  the  charter. 

On  a  question  before  the  supreme  court  of  Maine— the  highest 
court  of  law  in  that  state— whether  such  repeal  was  or  was  not 
repugnant  to  the  clause  above  cited  of  the  constitution,  that 
court  held  that  it  was  not;  that  the  original  provision— not 
making  the  stockholder  personally  liable  in  any  way— did  not 
constitute  a  "contract"  between  the  creditor  and  him,  within 
the  meaning  of  the  constitution,  and  that  while,  but  for  the  re- 
pealing act,  the  plaintiff  would  have  been  entitled  to  recover 
of  the  stockholder  individually  to  the  extent  of  his  stock,  this  re- 
pealing act  had  taken  away  and  destroyed  such  right. 

Judgment  being  given  accordingly  by  the  said  court  in  favor 
of  the  state  statutes,  the  correctness  of  such  judgment  was  now 
on  error  before  this  court. 

Nelson,  J.  The  question  upon  the  provisions  of  the  charter 
of  the  railroad  company— in  connection  with  the  sale  of  the 
property  by  the  plaintiff  to  the  corporation  out  of  which  this 
debt  accrued— is  whether  a  contract,  express  or  implied,  existed 
between  him  and  the  stockholder? 

It  is  asserted  in  behalf  of  the  latter  that  a  contract  existed 
only  between  the  creditors  and  the  corporation;  and  that  the 
obligation  of  the  stockholder  rests  entirely  upon  a  statutory 
liability,  destitute  of  any  of  the  elements  of  a  contract. 

Without  stopping  to  discuss  the  question  upon  the  clause  of 
the  statute,  we  think  that  the  case  falls  within  the  principle 
of  Woodruff  V.  Trapnal,  10  How.  190;  and  Curran  v.  State  of 
Arkansas,  15  How.  304,  heretofore  decided  in  this  court. 

In  the  first  of  these  cases  the  charter  of  the  bank  provided  that 
the  bills  and  notes  of  the  institution  should  be  received  in  all 
payment  of  debts  due  to  the  state.  The  bank  was  chartered  2d 
November,  1836.  On  the  10th  January,  1845,  this  provision  was 
repealed,  and  the  question  was  whether  or  not,  after  this  repeal, 
the  bills  and  notes  of  the  bank  outstanding  at  the  time  were 
receivable  for  debts  due  to  the  state.  The  court  held,  after  a 
very  full  examination,  that  the  clause  in  the  charter  constituted 
a  contract  ivith  the  holders  of  the  lills  and  notes  on  the  part 
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of  the  state,  and  that  the  repealing  act  was  void  as  impainng 
the  obligation  of  the  contract. 

In  the  second  case  the  charter  of  the  bank  contained  a  pledge 
or  assurance  that  certain  funds  deposited  therein  should  be  de- 
voted to  the  payment  of  its  debts.  It  was  held  by  the  court  that 
this  constituted  a  contract  with  the  creditors,  and  that  the  acts 
of  the  legislature  withdrawing  these  funds  were  void,  a.s  impair- 
ing the  obligation  of  the  contract. 

Now,  it  is  quite  clear  that  the  personal  liability  clause  in  the 
charter  in  the  present  case  pledges  the  liability  or  guarantee  of 
the  stockholders  to  the  extent  of  their  stock  to  the  creditors  of 
the  company,  and  to  which  pledge  or  guarantee  the  stockholders, 
by  subscribing  for  stock  and  becoming  members  of  it,  have  as- 
sented. They  thereby  virtually  agree  to  become  security  to  the 
creditors  for  the  payment  of  the  debts  of  the  company,  which 
have  been  contracted  upon  the  faith  of  this  liability.     *     *     * 

By  the  clause  in  the  charter  subjecting  the  property  of  the 
stockholder  he  becomes  liable  to  the  creditor,  in  case  of  the  in- 
ability or  insolvency  of  the  company  for  its  debts,  to  the  extent 
of  his  stock.  The  creditor  had  this  security  when  the  debt  was 
contracted  with  the  company  over  and  above  its  responsibility. 
This  remedy  the  repealing  act  has  not  merely  modified  to  the 
prejudice  of  the  creditor,  but  has  altogether  abolished,  and 
thereby  impaired  the  obligation  of  his  contract  with  the  com- 
pany.    *     *     * 

Reversed. 


Capital  Stock* 
BARRY  V.  MERCHANTS'  EXCHANGE  COMPANY. 

1  Sandford's  Chancery  (N.  Y.)  280.     1844. 

Sandford,  V,  c.  *  *  *  It  was  argued  that  the  amount 
fixed  as  the  capital  stock  of  the  corporation  was  an  absolute  re- 
striction upon  the  amount  and  value  of  the  property,  both  real 
and  personal,  which  they  may  hold  permanently. 


*See  Sees.  1245-1248,  Vol,  9,  Cyclopedia  of  Law. 


BARRY  V.  MERCHANTS'  EXCHANGE  CO.        195 

Some  modifications  of  this  position  at  once  forced  themselves 
upon  the  attention  of  the  euiinsel.  If  the  capital  were  the  limit 
of  the  property  of  the  corporation  they  could  make  no  dividends 
or  profits,  for  those  are  beyond  the  capital.  Again,  in  the  ever- 
varying  and  fluctuating  values  of  all  descriptions  of  property, 
a  corporation  that  was  within  its  capital  last  year,  may,  without 
a  single  new  purchase  or  expenditure,  be  worth  this  year  twenty 
per  cent,  beyond  its  capital  by  the  increased  value  of  the  same 
property. 

Hence  the  learned  counsel  were  driven  to  rest  their  point  upon 
a  designedly  permanent  increase  of  property  beyond  the  capital 
of  the  company.     Still  the  rule  encountered  difficulties. 

The  object  of  corporators  in  all  moneyed  and  business  corpor- 
ations is  to  make  greater  profits  than  they  can  command  by  the 
separate  use  of  the  same  amount  of  capital.  They  put  in  their 
money,  the  capital  stock,  for  the  very  purpose  of  having  it  in- 
crease in  value,  and  more  rapidly  than  in  private  adventures. 
And  we  have  seen  that  unless  positively  enjoined  by  their  char- 
ters, there  is  nothing  to  require  them  to  divide  the  increase  an- 
nually, or  in  any  given  time. 

It  was  argued  that  in  this  particular  case  the  design  was  one 
not  referring  to  profits  for  ultimate  division,  but  it  was  a  per- 
manent and  solid  investment  of  profits  which  never  could  be 
divided,  and  which  became  an  essential  and  integral  portion  of 
the  real  capital  of  the  company.  That  the  exchange  was  an 
unit,  indivisible,  and  composed  of  the  capital  stock  and  nearly 
as  much  more;  the  latter  being  added  in  anticipation  of  earn- 
ings or  profits,  and  the  whole  incapable  of  partition  or  division. 

On  this  subject  of  the  capital  stock  of  a  corporation,  the  ele- 
mentary treatises  are  comparatively  barren. 

It  is  the  aggregate  amount  of  the  funds  of  the  corporators, 
which  are  comhinecl  together  under  a  charter  for  the  attainment 
of  some  common  object  of  public  convenience  or  prii\it-e  utility. 
Tliis  amount  is  usually  fixed  in  the  act  of  incorporation,  although 
we  have  seen  in  the  statutes  of  1823,  one  exception  to  this  prac- 
tice. It  is  thus  limited,  in  reference  to  the  convenience  of  the 
intended  corporators,  and  for  the  information  and  security  of 
the  public  at  large.     To  the  corporators,  it  prescribes  the  amount 
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and  suhdivisions  of  their  respective  contributions  to  the  com- 
mon fund;  the  voice  which  each  shall  have  in  its  control  and 
management;  and  the  apportionment  of  the  profits  of  the  enter- 
prise. To  the  community,  it  announces  the  extent  of  the  msans 
contributed  and  forming  the  basis  of  the  dealings  of  the  cor- 
porate body,  and  enables  every  mani  to  judge  of  its  ability  to 
meet  its  engagements  and  perform  what  it  undertakes.  And 
when,  as  in  most  instances,  the  statute  requires  the  stock  to  be 
paid  in  before  tJie  corporation  can  transact  business,  security  to 
those  contracting  with  it  is  thereby  superadded  to  the  informa- 
tion of  its  resources.  These  objects,  for  the  public  benefit,  are 
sometimes  defeated  by  fraud  and  deception,  but  they  are  such 
as  the  legislature  have  in  view  in  limiting  the  amount  of  capital 
stock,  and  requiring  a  specified  sum  or  proportion  to  be  paid  in. 

One  further  consideration  dictates  the  amount  thus  fixed. 
This  is  the  probable  and  reasonable  extent  of  the  means  requisite 
to  the  accomplishment  of  the  end  proposed,  qualified  in  many 
cases  by  the  unwillingness  of  the  legislature  to  create  these 
artificial  beings  with  an  undue  amoimt  of  capital. 

As  no  certain  rule  can  be  devised  by  which  to  estimate  the 
means  necessary  to  effect  all  the  purposes  of  a  contemplated  in- 
corporation, the  amount  of  the  capital  in  each  case  must  be 
fixed  in  reference  to  the  considerations  which  I  have  just  enum- 
erated, without  any  intention  or  expectation  in  ordinary  cases 
of  limiting  to  that  sum  the  aggregate  property  which  the  cor- 
poration, when  its  capital  is  paid  in  and  its  operations  com- 
menced, shall  from  time  to  time  possess  or  own.  This  is 
peculiarly  true  of  the  numerous  incorporations  which  have 
sprung  into  being  under  the  magic  influence  of  the  enterprise 
and  ingenuity  of  our  citizens,  and  in  which,  from  their  bold- 
ness or  novelty,  it  was  impracticable  for  human  foresight  to 
calculate  the  requisite  means. 

It  is  true  that  in  one  instance  the  authors  of  a  most  excellent 
treatise  on  corporations  have  spoken  of  capital  stock,  and  the 
amount  of  property  which  they  shall  hold,  as  if  they  were 
s>Tionymous  terms ;  but  they  have  said  on  a  previous  page,  that 
every  corporation  aggregate  has  incidentally  at  common  law  a 
right  to  take,  hold  and  transmit  in  succession,  property  real  and 
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personal  to  an  unlimited  extent  or  amount.  1  Angell  &  Ames  on 
Corp.  87,  eh.  5,  §  1 ;  1  Kyd  on  Corp.  76,  78 ;  1  Black.  Comm. 
475;  2  Kent's  Comm.  277,  2d  ed.,  and  a  host  of  authorities  are 
to  the  same  effect.  Angell  &  Ames  also  add  that  "the  statutes 
of  mortmain  make  no  mention  of  personal  property,  and  hence 
in  England  the  power  of  corporations  aggregate  to  take  such 
property  remains  in  general  unlimited,  unless  restrained  by  the 
charters  or  acts  of  parliament  establishing  them."  Treatise 
on  Corp.,  90,  92.     And  see  1  Kyd  on  Corp.  104. 

The  capital  stock  of  a  corporation  is,  like  that  of  a  co-part- 
nership or  joint  stock  company,  the  amount  which  the  partners 
or  associates  put  in  as  their  stake  in  the  concern.  To  this  they 
add  upon  the  credit  of  the  company,  from  the  means  and  re- 
sources of  others,  to  such  extent  as  their  own  prudence  or  the 
confidence  of  such  other  persons  will  permit.  Such  additions 
create  a  debt;  they  do  not  form  capital.  And  if  successful  in 
their  career,  the  surplus  over  and  above  their  capital  and  debts 
becomes  profits,  and  is  either  divided  among  the  partners  and 
associates,  or  used  still  farther  to  extend  their  operations. 

The  proposition  that  a  corporation  is  limited,  even  in  its  per- 
manent ownership  of  property,  to  the  amount  fixed  as  its  capital, 
is  entirely  new,  and  has  not  the  sanction  of  authority  or  reason. 
The  custom  of  retaining  the  profits,  which  I  have  before  men- 
tioned, has  been  long  continued,  and  has  worked  in  many  of  our 
corporations,  and  especially  in  banking  institutions,  an  increase 
of  their  solid  property  and  estate,  as  permanent  as  any  that  has 
been  inferred  in  this  case.  Not  that  such  increase  has  in  those 
instances  been  so  invested  and  mingled  with  the  fruits  of  the 
original  capital  as  to  become  indivisible  therefrom;  but  the  in- 
crease has  in  many  of  the  instances  been  as  fixed  and  perma- 
nent as  the  capital  itself,  and  with  no  purpose  or  probability  of 
its  being  returned  to  the  stockholders  until  the  concern  should 
be  wound  up  voluntarily,  or  by  the  expiration  of  the  charters. 
Some  further  illustration  of  this  question  will  occur  in  connec- 
tion with  the  discussion  of  the  power  of  borrowing  after  the 
payment  of  the  capital. 

Second.  The  second  theory  of  the  counsel  for  the  complain- 
ant was,  that  the  power  of  borrowing  money  was  limited  to  the 
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ext,ent  of  the  capital  of  the  company;  and  when  that  capital 
was  fully  paid,  the  power  ceased,  except  for  mere  temporary 
objects,  and  for  short  periods. 

They  therefore  had  no  right  to  contract  a  permanent  debt 
like  these  mortgages.  That  if  they  did  not  expect  to  pay  the 
mortgages,  it  is  still  worse,  because  by  the  means  iLsed  they 
created,  or  attempted  to  create,  a  public  stock  or  funded  debt. 

It  Avas  urged  that  on  the  latter  hypothesis  they  were  exceed- 
ing the  charter,  because  the  direct  consequence  is,  that  they  build 
at  the  expense  of  two  millions,  and  out  of  the  rents  pay  an 
interest  to  the  bondholders,  and  a  dividend  to  the  stockholders; 
and  the  one  to  continue  as  long  as  the  other,  being  to  all  intents 
a  capital  of  tw^o  millions. 

This  argument  is  specious,  for  if  the  building  be  worth  the 
two  millions,  which  it  is  assumed  to  have  cost,  and  the  com- 
pany owes  one  million,  their  clear  property  is  but  one  million 
after  all.  Then  as  to  the  funded  debt  or  stock  created  and  se- 
cured by  these  mortgages.  The  fifth  section  of  the  act  of  in- 
corporation was  referred  to  as  prohibiting  this  mode  of  effecting 
a  loan.  That  section  declares  that  the  act  shall  not  be  construed 
to  authorize  the  dealing  or  trading  in,  or  the  purchase  or  sale 
of  any  stock  or  funded  debt  created,  or  to  be  created,  under 
any  law  of  the  United  States,  or  of  any  particular  state. 

If  the  resemblance  between  these  bonds  and  such  stock  or 
funded  debt  were  complete  in  all  things,  this  section  would  have 
no  application  to  the  borrowing  of  money  upon  their  issue.  But, 
in  truth,  the  resemblance  is  very  faint.  The  bonds  were  printed 
or  engraved,  and  had  coupons  attached  for  convenience  in  the 
collection  of  interest.  There  the  likeness  ceased.  These  bonds 
were  sealed  obligations  of  the  company,  hojids,  in  the  technical 
sense  of  the  word,  and  secured  not  by  the  public  faith,  or  the 
mere  corporate  liability,  but  by  mortgages  on  real  estate. 

But  it  was  contended  that  the  unrestricted  power  of  borrow- 
ing, which  the  company  claims  for  effecting  the  purposes  of  its 
charter,  virtually  confers  upon  the  corporation  unlimited  power. 
That  the  purposes  of  the  charter  would,  in  this  instance  at 
least,  be  no  restraint,  because  they  could  embrace  accommoda- 
tions for  every  description  of  commercial  business,  and  the  ex- 
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tent  of  their  credit  would  be  equally  ineffectual,  for  there  would 
be  no  limit  to  that,  except  in  the  prudence  of  the  lender,  and 
finally,  that  no  such  extravagant  authority  was  granted  to  this 
corporation,  expressly  or  by  implication,  and  it  is  contrary  to 
the  spirit  and  policy  of  our  laws  and  institutions. 

This  whole  argument  is,  in  my  judgment,  unsound.  The 
danger  of  inordinate  accumulation  of  property  and  consequent 
overshadowing  power  is  wholly  fallacious.  The  whole  extent 
of  the  corporate  credit  is,  in  truth,  measured  and  controlled  by 
its  capital.  Every  addition  to  it  means  beyond  its  paid-up  capital 
(leaving  profits  out  of  view)  must  be  by  gift  or  contract,  and  if 
by  contract,  a  debt  ensues.  If  a  corporation  with  a  million  of 
capital  succeeds  in  running  into  debt  two  millions  it  has  no 
more  solid  property,  and  is  intrinsically  worth  no  more  than  be- 
fore, unless  the  property  obtained  on  credit  is  worth  more  than 
it  cost,  and  then  the  increase  of  property  is  only  such  excess 
of  value.  And  if  worth  less  than  cost,  then  the  company  has  by 
the  operation  sunk  a  part  of  its  capital. 

All  experience  shows  that  the  financial  management  of  corpor- 
ations is,  in  general,  less  judicious  and  safe  than  that  of  indi- 
vidual. Hence  losses  are  likely  to  ensue  from  expansions  upon 
credit ;  and  the  farther  such  credit  is  pushed  by  any  corporation, 
the  greater  the  danger  that  such  losses  will  impair  and  finally 
consume  its  capital.  The  lenders  of  money  are  usually  saga- 
cious enough  to  protect  their  interests  when  dealing  with  cor- 
porations as  well  as  with  individuals ;  and  few  would  lend  money 
to  a  company  which  already  owed  debts  greatly  exceeding  its 
whole  capital  stock,  however  flattering  in  appearance  the  invest- 
ment might  be.  The  laws  of  trade  have  placed  an  impassable 
barrier  to  the  power  of  corporate  borrowing,  in  the  tendency  of 
such  institutions  to  make  an  improvident  use  of  exuberant  means, 
and  in  the  caution  and  prudence  of  capitalists.  It  is  utterly  im- 
possible for  a  corporation  with  a  known  limited  capital  to  ac- 
cumulate by  means  of  its  credit  the  gigantic  property  and  power 
which  the  imagination  of  the  counsel  portrayed.     *     *     * 

In  this  case,  then,  I  am  satisfied  that  the  Merchants'  Exchange 
Company  were  authorized  by  law  to  borrow  money  for  the 
completion  of  their  building,  to  the  extent  adopted  by  them,  and 
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to  secure  its  repayment  by  their  corporate  obligations,  and  by 
mortgages  on  their  real  estate. 

I  do  not  find  that  any  limitation  contained  in  their  charter 
has  been  thereby  exceeded,  nor  that  any  condition  annexed  to 
the  grant  of  their  franchise  has  been  broken,  nor  that  they  have 
failed  to  perform  the  duties  enjoined  upon  them  by  the  law  of 
their  creation.     *     *     * 

Bill  dismissed. 


COOKE   V.   MARSHALL. 

191   Pa.   St.  315.     1899. 

Quo  warranto  to  determine  right  to  office  of  secretary  of  the 
Chartiers  Cemetery  Company.  This  company  was  created  by 
act  of  1862,  with  the  usual  corporate  powers— nothing  being 
said  as  to  power  to  have  a  capital  stock.  The  corporators  or- 
ganized, passed  a  resolution  astablishing  the  cemetery  on  the 
ground  designated,  "and  for  this  purpose"  fixed  the  capital 
stock  at  "$8,000,  divided  into  160  shares  of  the  par  value  of  $50 
each."  This  was  subscribed,  and  the  corporation  proceeded 
to  business.  Afterward  increases  were  made,  first  to  $50,000, 
and  later  to  $150,000.  In  1893,  at  an  informal  meeting  of  some 
of  the  shareholders,  the  board  was  increased  from  five  to  seven 
members,  and  Cooke  was  elected  secretary ;  to  these  acts  Marshall 
protested,  and  later  he,  in  connection  with  other  members,  or- 
ganized a  new  board,  wholly  ignoring  all  idea  of  corporate  stock, 
elected  "associates"  and  officers,  and  Marshall  has  ever  since 
claimed  to  be  secretary,  and  obtained  possession  of  the  seal  and 
books  of  the  company.  The  stock  board,  however,  continued  to 
control  the  management  of  the  cemetery.  Cooke  brought  the 
suit  and  obtained  judgment  below.     Marshall  appealed. 

Green,  J.  *  *  *  The  question  then  is,  was  the  original 
creation  and  issue  of  stock  lawful,  and  if  so,  were  the  subsequent 
increases  lawful?  The  issue  was  made  for  the  purpose  of  per- 
forming the  original  duty  to  establish  a  cemetery.  It  was  neces- 
sary to  acquire  land  in  order  to  create  the  cemetery,  and  the 
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corporators  adopted  the  method  of  obtaining  the  land  by  issu- 
ing stock  in  payment  for  it.  It  is  not  denied  that  the  cor- 
poration might  have  borrowed  money  for  this  purpose,  and  made 
a  mortgage  on  the  property  to  secure  the  payment  of  it,  although 
no  such  power  was  expressly  conferred  by  the  charter.  On  the 
question  whether  capital  stock  might  be  issued  for  the  same  pur- 
pose where  the  charter  has  not  specially  authorized  a  capital 
stock,  not  a  single  authority  is  cited  for  or  against  in  the  paper- 
books  of  either  party.  There  is  no  doubt  that  this  particular 
corporation  did  possess  full  corporate  powere,  and  there  is  also 
no  doubt  that  it  was  not  only  authorized  but  expressly  enjoined 
to  create  a  cemetery  of  not  less  than  thirty  acres  in  extent,  and 
after  that  to  lay  it  out  into  lots  and  plots,  and  roads  and  walks, 
and  to  do  various  other  things  necessary  to  its  proper  develop- 
ment as  a  cemetery.  No  method  of  raising  money  to  acquire  the 
land  and  do  the.se  various  things  was  provided  in  the  charter. 
The  ordinary  method  in  which  such  things  are  done  is  by  the 
creation  and  issue  of  capital  stock,  and  it  may  be  argued  with 
apparent  reason  that  it  is  a  necessary  implication  from  the  grant 
of  corporate  existence  and  powers  that  a  right  to  issue  stock  is 
conferred.  *  *  *  i^  this  case,  however,  the  charter  confers 
no  power  to  issue  any  stock,  and  for  such  a  company  as  this 
no  such  power  is  needed.  It  is  remarkable  that  it  is  so  difficult 
to  find  either  text-book  discu.ssion  of  this  subject  or  adjudicated 
cases.  Whether  a  corporation  without  capital  provided  for  in 
its  charter  may  create  and  issue  capital  stock  is  certainly  a 
fundamental  and  radical  matter  in  corporation  law.  In  1  Cook 
on  Stock,  etc.,  §  279,  it  is  said,  "The  capital  stock  of  all  incor- 
porated companies  is  generally  fixed  by  the  charters  which  give 
them  an  existence."  Section  281,  "In  the  absence  of  express 
authority  from  the  state  a  corporation  has  no  power  whatso- 
ever to  increase  or  reduce  the  amount  of  its  stock,  and  any  at- 
tempt on  the  part  of  the  corporation,  either  by  the  corporate 
officers  or  by  the  stockholders,  to  do  so  is  wholly  illegal  and 
void.  *  *  *  Where  the  attempted  increase  or  reduction  of 
the  stock  is  not  authorized  by  the  charter,  not  even  the  unani- 
mous assent  and  agreement  of  all  the  parties  concerned  will  le- 
galize it."     ♦     *     * 
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(Citing  Droitwich  P.  S.  Co.  v.  Ciirzoii,  L.  R.  3  Ex.  35;  Sco- 
ville  V.  Thayer,  105  U.  S.  143;  Sutherland  v.  Olcott,  95  N.  Y. 
93;  1  Morawetz,  §  434,  to  the  same  effect.) 

It  follows,  hence,  that  the  increase  of  stock  being  void,  all  the 
elections  held  thereunder  since  that  time  are  void  and  confer  no 
authority  upon  the  persons  elected. 

This  ruling  would  dispose  of  the  present  contention,  but  it  is 
perhaps  desirable  that  the  original  creation  of  the  $8,000  of 
capital  stock  should  be  considered.  It  is  extremely  difficult  to 
understand  under  the  foregoing  decisions  how  any  issue  of  capi- 
tal stock  by  this  company  can  be  regarded  as  valid.  The  com- 
pany w^as  chartered  to  establish  a  cemetery.  While  a  cemetery 
company  is  not  necessarily  a  religious  or  charitable  corporation, 
yet  in  many  instances  it  is  of  that  character,  and  perhaps  as  a 
rule  this  is  so ;  yet  they  may  be  established  a.s  merely  private  en- 
terprises and  carried  on  for  profit.  But,  in  either  case,  if  the 
charter  confers  no  right  or  power  to  create  capital  stock,  it  is 
difficult  to  understand  how  any  right  to  create  and  issue  such 
stock  has  any  existence.  If  capital  stock  may  neither  be  in- 
creased nor  diminished  without  an  express  power  to  that  effect, 
how  can  any  stock  be  created  or  issued  when  there  is  no  capital 
stock  fixed  by  the  charter,  and  no  power  is  given  to  create  it? 
In  1  Cook  on  Corporations,  §  8,  the  following  definition  of 
capital  stock  is  given:  "Capital  stock  is  the  sum  fixed  by  the 
corporate  charter  as  the  amount  paid  in,  or  to  be  paid  in,  by 
the  stockholders  for  the  prosecution  of  the  business  of  the  cor- 
poration, and  for  the  benefit  of  corporate  creditors."  *  *  * 
(Citing  Barry  v.  Merchants'  Exchange,  1  Sandf.  Ch.  280; 
American  Pig  Iron  S.  Co.  v.  State  Bd.,  etc.,  56  N.  J.  L.  389; 
Salem  Mill  Dam  Co.  v.  Ropes,  6  Pick.  23.) 

Now,  if  the  doctrine  of  these  cases  (and  there  are  many  more 
of  them)  be  true,  and  the  act  of  increasing  or  decreasing  the 
capital  stock  of  a  corporation  without  specific  charter  power 
to  do  so  is  a  void  act  because  it  is  ultra  vires,  how  can  it  be  true 
that  a  corporation  may  issue  any  capital  stock  without  having 
specific  legislative  authority  to  do  so?  We  can  not  see.  If  it 
is  ultra  vires  to  increase,  it  is  ultra  vires  to  issue  any  stock  where 
no  power  to  do  so  is  conferred  by  the  charter.     The  power  to 


COMMERCIAL  FIRE  INS.  CO.  v.  BOARD.  203 

create  corporate  capital  stock  is  a  legislative  function,  and,  in 
any  given  ease,  in  order  that  snch  stock  may  have  a  legal  exist- 
ence, the  function  must  be  exercised. 
Reversed. 


COMMERCIAL  FIRE  INSURANCE  CO.  v.  BOARD  OF 
REVENUE. 

99  Ala.  1.     1892. 

(Excerpt.) 

Stone,  C.  J.  *  *  *  What  is  capital  stock  of  corpora- 
tions, and  why  are  they  required  to  have  a  capital  stock  paid 
in?     *     *     * 

Stocks— shares  in  corporations — have  come  to  be,  in  a  large 
degree,  subjects  of  commercial  dealing  and  speculation.  The 
newspapers  contain  tables  of  the  ruling  prices  of  stocks,  as  their 
market  value  fluctuates.  These  notic&s  refer  to  the  shares  of 
stock  in  organized  corporations.  Their  sale  neither  increases 
nor  diminishes  the  capital  stock  in  the  corporation ;  it  neither 
adds  to,  nor  takes  from  the  corporation  one  dollar  of  its  stock. 
It  simply  changes  its  ownership  pro  tanto.  The  capital  remains 
in  the  corporation  intact,  and  the  security  it  furnishes,  and  is 
intended  to  furnish,  the  creditors  of  the  corporation  remains 
unimpaired. 

When  we  speak  of  capital  stock  of  a  corporation,  we  are  un- 
derstood to  refer  to  the  sum  subscribed  in  its  organization. 
When  ive  speak  of  stock,  we  mean  the  certificates  issued  by  the 
corporation  to  the  shareholders,  which  certificates,  like  titles  to 
property,  furnish  the  evidence  of  ownership  of  the  shares  of 
stock.  Capital  stock  is  the  aggregate  of  money  or  other  val- 
uable thing  contributed,  or  paid  into  the  common  treasury  as 
a  condition  of  the  exercise  of  corporate  functions,  and  a  secur- 
ity for  their  faithful  and  prudent  exercise.  It  is  the  property 
of  the  corporation,  charged  with  a  trust,  it  is  true;  but  never- 
theless, in  its  possession  and  under  its  control.  The  stock,  stocks 
or  shares  of  stock  do  not  belong  to  the  corporation.  They  belong 
to  the  shareholders  and  are  exclusively  under  the  individual 
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control  of  tJic  several  owners.  The  stocks  which  the  statute  an- 
thorizes  insurance  companies  to  invest  their  money  in  can  not 
'mean  capital  stock  owned  and  to  he  held  hij  the  corpora- 
tion. This,  we  have  seen,  is  a  trust  fund.  It  means  the  stock 
owned  hy  stockholders,  usually  evidenced  hy  stock  certificates. 
Stock,  as  a  subject  of  commercial  dealing,  is  what  the  legislature 
meant  in  the  statute  we  are  interpreting.  The  very  connection 
in  which  the  word  is  used  in  the  statute  confirms  this  interpre- 
tation.    *     *     * 

We  have  shown  by  the  highest  legal  authority  that  the  capital 
stock  of  a  corporation  is  a  trust  fund  for  the  security  and  bene- 
fit of  the  creditors  of  the  corporation,  and  that  the  managing 
board  fills  the  relation  of  trustee  for  its  preservation  and  ad- 
ministration. Corporations  acting  ivithin  the  scope  of  corpor- 
ate powers,  fix  no  Uahility  on  their  officers  or  on  any  one  else. 
They  charge  only  the  corporation.  Hence  the  purpose  and  pol- 
icy of  requiring  a  capital  stock  as  security  and  indemnity  of 
persons  who  become  its  creditors.  The  law-making  power  con- 
fers on  them  privileges — a  franchise,  a  right  to  make  contracts 
in  its  artificial  name  without  fastening  a  Uahility  on  any  nat- 
ural person — and  it  exacts  from  them  as  a  condition  on  which 
it  grants  this  franchise,  this  privilege  and  power,  that  they 
place  a  capital  stock  in  safe  pledge  for  the  secimty  of  their  cred- 
itors. And  tJiis  cajjital  stock  is  a  permanent  investment,  with 
no  power  in  the  shareholder  to  withdraw  it  until  the  corpora- 
tion is  wound  up  and  all  its  debts  paid,  and  no  power  in  the 
managing  board  to  permit  it  to  he  withdrawn  at  the  expense  of 
creditors.  It  is  a  trust  fund  in  the  corporation's  treasury,  to  be 
used  only  in  its  interest,  and  whatever  of  profit  or  emolument  it 
may  yield  belongs  of  right  to  the  corporation,  its  creditors  and 
shareholders.  It  must  be  kept  witliin  the  corporation  and  un- 
der its  control  to  meet  the  purpose  for  which  it  was  required  to 
be  raised  and  pa>id  in.  It  is  not  materially  unlike  any  other 
pledge  that  is  placed  as  a  guaranty  of  faithful  performance  of 
d(4)t  or  duty.  It  is  a  fixed  pledge  until  the  debt  is  paid,  or 
the  duty  performed.     *     *     * 


NEWBY  V.  OREGON  CENTRAL  R.  CO.  205 

The  Corporate  Name,  Etc.* 

NEWBY  V.  THE  OREGON  CENTRAL  RAILWAY  CO. 

ET  AL. 

Deady's  Rep.  609,  Fed.  Gas.  10144.     1869. 

Suit  to  enjoin  the  defendants  from  using  and  issuing  bonds 
in  the  name  of  the  Oregon  Central  Railway  Company.  Prior  to 
1867  there  had  existed  a  railroad  company,  duly  incorporated 
and  organized  under  the  Oregon  law,  by  the  name  of  the  Ore- 
gon Central  Railway  Company.  This  had  proceeded  to  business, 
and  had  issued  certain  bonds  of  .$1,000  each,  two  of  which  Newby 
owned.  In  1867,  owing  to  difficulties  among  the  members,  cer- 
tain of  the  corporators  of  the  old  company  seceded  therefrom, 
and  under  the  general  corporation  laws  of  Oregon  proceeded 
to  organize  a  new  corporation  with  the  same  name,  and  to  issue 
and  put  upon  the  market  bonds  of  a  character  similar  to  those 
issued  by  the  old  company  and  under  the  same  name.  The  de- 
fendants demurred  on  the  ground  that  the  legal  right  to  the 
name— The  Oregon  Central  Railway  Company— had  not  been 
established  at  law,  and  the  facts  alleged  were  not  sufficient  to 
constitute  a  cause  of  suit. 

Deady,  J.  *  *  *  By  the  law  of  Oregon  any  three  or 
more  persons  may  incorporate  themselves  for  the  purpose  of 
engaging  in  any  lawful  enterprise  or  occupation.  The  primary 
step  in  the  formation  of  this  legal  entity  is  the  execution  and 
filing  of  articles  of  incorporation,  which  articles,  among  other 
things,  must  specify— "The  name  a.ssumed  by  the  corporation 
and  by  which  it  shall  be  known."     (Or.  Code,  658-9.) 

By  the  execution  and  filing  of  these  articles  the  corporate 
name  assumed  thereby  and  specified  therein  hecomes  exclusively 
appropriated.  If  afterivards  any  persons  attempt  to  incorporate 
for  any  purpose  by  the  same  name,  this  woidd  be  an  encroach- 
ment upon  the  rights  of  the  first  corporation  and  therefore 
illegal.  To  prevent  the  continuance  of  such  a  wrong  upon  the 
rights  of  another,  equity  will  interfere  at  the  suit  of  the  in- 

*See  Sec.  1252  et  seq.,  Vol.  9,  Cyclopedia  of  Law. 


206  THE  BODY  CORPORATE. 

jiircd  party  by  injunction.  The  ease  is  analogous  to  if  not 
stronger  than  that  of  a  piracy  upon  an  established  trade-mark. 
(Bell  V.  Locke,  8  Paige  75;  Taylor  v.  Carpenter  11  Paige  292; 
Partridge  v.  Menek,  2  Barb.  Ch.  102;  Wil.  Eq.,  402-3.)  The 
corporate  name  of  a  corporation  is  a  trade-mark  from  the  neces- 
sity of  the  thing,  and  upon  every  consideration  of  private  jus- 
tice and  public  policy  deserves  the  same  consideration  and  pro- 
tection from  a  court  of  equity. 

Under  the  law  the  corporate  name  is  a  necessary  element  of 
the  corporation's  existence;  ivithout  it  a  corporation  can  not 
exist.  Any  act  ivliich  produces  confusion  or  uncertainty  con- 
cerning iJiis  name  is  well  calculated  to  injuriously  affect  the 
identity  and  husiness  of  a  corporation.  And  as  a  matter  of 
fact,  in  some  degree  at  least,  the  natural  and  necessary  conse- 
quence of  the  wrongful  appropriation  of  a  corporate  name  is 
to  injure  the  business  and  rights  of  the  corporation  by  destroying 
or  confusing  its  identity.  The  motives  of  the  persons  attempt- 
in'g  the  wrongful  appropriation  are  not  material.  They  neith- 
er aggravate  nor  extenuate  the  injury  caused  by  such  appropria- 
tion. The  act  is  an  illegal  one,  and  must,  if  necessary,  be  pre- 
sumed to  have  been  done  with  an  intent  to  cause  the  results  which 
naturally  flow  from  it.  Nor  will  a  court  of  equity  refuse  to  en- 
join the  wrongful  appropriation  of  a  corporate  name  until  the 
right  of  the  first  corporation  to  the  name  has  been  established 
by  the  verdict  of  a  jury  in  an  action  at  law.  Such  right  does 
not  rest  in  parol  but  is  shown  by  the  record,  if  at  all,  and  is 
determined  by  the  court  in  any  form  of  proceeding.  Neither 
in  such  case  has  the  party  injured  an  adequate  and  complete 
remedy  at  law.  As  in  the  case  of  patents  for  inventions  and 
copyrights,  the  remedy  at  law  can  only  give  redress  for  the 
past  injury,  and  that  often  inadequately.  But  to  protect  the 
injured  corporation  from  the  mischief  arising  from  continued 
violation  of  its  rights  and  perpetual  litigation  concerning  them, 
resort  must  be  had  to  the  equitable  remedy  by  injunction. 
(Story's  Eq.,  §  930.) 

Nor  do  I  deem  it  material  in  this  case  to  the  jurisdiction  in 
equity,  that  the  defendant  should  be  insolvent— unable  to  re- 
spond to  the  complaint  in  damages.     The  jurisdiction  in  this 
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class  of  cases— trade-marks,  patents  and  copyrio:}its— depends 
upon  the  fact  that  the  matter  is  intrinsically  of  equitable  cogniz- 
ance—that the  legal  rights  of  the  party  can  only  be  protected  in 
equity,  and  not  upon  the  uncertain  and  irrelevant  test  of  the 
insolvency  of  the  defendant.     *     *     * 

Demurrer  sustained  on  another  ground  suggested  in  argument, 
i.  e.,  that  the  old  company  should  be  a  party  to  the  suit. 


THE  MEDWAY  COTTON  ^MANUFACTORY  v.  ADAMS. 
10  3Iass.  Rep.  *360-*364. 

Sewall,  J.  In  this  action  of  assumpsit  the  defendants  are 
charged  upon  a  note  made  by  them  with  an  averment  that  it  was 
made  to  the  plaintiffs,  by  the  name  of  Richardson,  Metcalf  ct;  Co. 
To  this  declaration  there  is  a  demurrer,  and  the  ground  taken  by 
the  defendants  is,  that  the  promise  expressed  in  the  note  de- 
clared on  is  not  recoverable  by  the  plaintiffs.     *     *     * 

But  the  declaration  is  not  liable  to  the  objections  which  have 
been  urged  against  it,  if  the  case  there  stated  is  provable  in  any 
course  of  evidence  competent  for  the  plaintiffs  to  produce  in  a 
trial  upon  the  general  issue.  For  then  the  variance  of  name  is 
not  fatal  to  their  demand;  and  if  it  is  competent  for  the  plaint- 
iffs to  prove  the  allegations  of  their  writ,  then  these  are  con- 
fessed by  the  demurrer. 

A  variance  or  mistake  of  the  name  in  cases  of  existing  persons 
is  not  fatal  to  their  contracts  when  there  is  a  sufficient  descrip- 
tion of  the  parties  whereby  they  may  be  known.  A  variance  of 
the  name  subscribed  from  the  name  of  the  defendant  does  not 
prejudice,  if  it  be  found  that  the  defendant  executed  the  deed, 
although  the  name  should  be  totally  different. 

A  grantee  or  person  entitled  by  a  conveyance  takes  solely  by 
the  deed,  and  is  therefore  to  be  named  or  described  with  more 
exactness  than  is  required  in  naming  the  party  entitled  by  an 
obligation  or  contract  constituting  a  cJiose  in  action.  But  even 
in  grants  and  conveyances  it  is  sufficient  if  the  name  be  ex- 


208  THE  BODY  CORPORATE. 

pressed  in  re  and  sensu,  although  not  in  verbis.  And  in  all  cases 
a  misnomer  may  be  aided  by  a  verdict  or  an  averment. 

These  principles  are  noticed  and  relied  on  in  the  case  of  the 
Mayor  and  Burgesses  of  Lynn  Regis,  the  case  of  misnomer  of 
corporations  reported  by  Lord  Coke,  and  which  was  cited  in  the 
argument  for  the  defendants.  In  that  case  the  defendant,  who 
was  sued  upon  a  bond  given  to  the  corporation,  pleaded  non  est 
factum,  and  relied  upon  a  variance  in  the  bond  from  the  true 
and  right  name  of  the  corporation.  But  the  plaintiffs  had  judg- 
ment, notwithstanding  the  misnomer. 

In  a  more  modern  C8>se  the  misnomer  of  a  corporation  was  con- 
sidered with  a  view  to  the  argument  which  has  been  urged  in  the 
case  at  bar,  that  a  corporation  is  a  creature  of  the  law,  having  no 
essence  but  what  is  derived  from  its  name.  In  an  action  for  tolls 
which  accrued  to  the  plaintiffs  in  their  corporate  capacity,  and 
as  a  duty  to  the  corporation,  the  corporate  name  of  the  plaintiff's 
was  mistaken;  and  th(i  declaration  was  in  a  name  variant  from 
the  name  given  them  in  their  charter.  But  the  decision  was, 
that  the  misnomer  was  not  to  be  taken  advantage  of  at  the  trial 
as  a  ground  of  nonsuit;  and  was  only  pleadable  in  abatement, 
as  in  the  ease  of  an  existing  person. 

It  may  be  objected  that  the  variances  in  the  cases  cited  of  mis- 
nomer of  corporations  are  not  so  considerable  or  material  as  the 
variance  is  in  the  case  at  bar,  where  the  name  of  the  promisees, 
as  it  is  expressed  in  the  note,  is  totally  different  from  the  name 
of  the  plaintiffs  in  their  corporate  capacity.  The  inquiry,  how- 
ever, is  in  this  case,  as  it  w^is  in  the  cases  of  misnomer  which 
have  been  cited,  of  the  description  of  the  promisees,  or  parties 
in  the  note  or  contract  declared  on.  Does  the  name  in  the  note 
sufficiently  indicate  the  plaintiffs?  Were  they  known  by  it  as 
the  promisees'?  Now  this  depends,  in  part  at  least,  upon  any  in- 
quiry of  facts  which  may  or  may  not  be  proved,  and  which  may 
be  provable  by  evidence  extraneous  to  the  note,  or,  for  aught 
that  appears,  the  note  itself  may  maintain  the  plaintiff's  aver- 
ment, that  it  was  made  to  them  by  the  name  therein  expressed. 
In  an  action  of  assumpsit  there  is  no  profert  of  the  writing  de- 
clared on,  and  this  is  not  like  a  demurrer  for  variance  as  in  a  case 
of  oyer  of  a  deed.    In  such  a  case,  a  different  construction  might 
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be  required  if  there  were  no  averments  to  identify  the  plaintiffs 
in  the  action  with  the  description  given  of  them  in  their  deed. 

Upon  this  demurrer  we  have  only  to  determine  whether  the 
declaration  is  in  itself  absurd  and  repugnant  and  incapable  of 
proof.  We  think  it  is  not,  upon  the  authorities  respecting  mis- 
nomers of  corporations,  or  upon  the  reason  of  the  thing.  The 
declaration  is   adjudged  good,   and  the  plaintiffs  are  to  have 

JUDGMENT  TO  RECOVER  THEIR  DEMAND. 


The  Corporate  Life— Meaning  of  Perpetual  Succession* 
THE  STATE  v.  PAYNE. 

129  Mo.  468.     1895. 

Quo  warranto  by  the  attorney-general  against  Payne  and  his 
associates,  charging  them  w4th  usurping  the  franchise  of  being 
a  corporation,  after  the  term  of  corporate  existence  was  alleged 
to  have  expired.  The  defense  was  that  the  term  had  not  ex- 
pired. 

Macfarlane,  j.  *  *  *  The  only  question  presented  by 
the  pleadings  which  we  deem  it  necessary  to  discuss  is  whether, 
under  the  act  incorporating  the  Kansas  City  Gaslight  and  Coke 
Company,  its  corporate  rights  and  powers  ceased  at  the  expira- 
tion of  thirty  years  after  the  act  became  a  law.  The  question  is 
one  of  vast  importance  both  to  the  corporation  and  the  citizens 
of  Kansas  City.  The  corporation  has  expended  and  now  has  in- 
vested a  large  amount  of  money  in  plants,  mains  and  other  prop- 
erty, which  will  necessarily  be  much  depreciated  in  value  should 
the  property  go  into  the  hands  of  the  stockholder  or  trustees  for 
the  settlement  of  the  corporate  business.  The  citizens,  and  city 
itself,  have  also  great  interest  in  securing  adequate  light  at 
reasonable  rates.  These  considerations,  however,  can  not  affect 
the  legal  principles  involved. 

At  the  time  the  act  in  question  was  passed  the  general  law  of 
the  state  concerning  corporations  declared:  "Every  corpora- 
tion, as  such,  has  power  to  have  succession  by  its  corporate  name 


*See  Sec.  1257  et  seq.,  Vol.  0,  Cyclopedia  of  Law, 
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for  the  period  limited  in  its  charter,  and  when  no  period  is  lim- 
ited, for  twenty  years."  The  first  section  of  the  act  incorporat- 
ing the  said  ga.slight  and  coke  company  granted  to  it  ' '  perpetual 
succession."  The  second  section  grants  to  the  corporation  the 
''exclusive  right  and  power  of  manufacturing  gas  and  coke  from 
any  substance  whatever  for  and  within  the  city  of  Kansas, 
Jackson  county,"  for  the  term  of  thirty  years. 

It  is  insisted  by  respondents  that  the  grant  of  "perpetual  suc- 
cession," without  other  limiting  words,  gave  to  the  corporation 
the  right  to  perpetual  existence,  and  that  the  limitation  of  thirty 
years,  contained  in  section  2,  was  not  intended  to  limit  the  dura- 
tion of  corporate  existence,  but  of  the  exclusive  rights  specified. 
*     *     * 

The  word  perpetual,  as  used  in  the  act,  expressly  qualifies  the 
suecession  a^id  not  the  duration  of  the  corporate  existence.  In 
the  connection  used,  does  it  imply  that  the  legislature  intended 
to  grant  the  corporation  unlimited  existence?  The  word  itself 
does  not  necessarily  so  imply.  It  has  more  than  one  meaning, 
as  *' everlasting,"  ''continued,"  " umnterrupted."  All  lexi- 
cographers give  these  or  equivalent  ivords  as  proper  definitions 
of  the  word  "perpetual." 

The  word  "succession,"  in  its  common  legal  use,  denotes  the 
devolution  of  title  to  property  under  the  laws  of  descent  and  dis- 
tribution. It  is  defined  as  "the  coming  in  of  another  to  take  the 
property  of  one  who  dies  witlwut  disposing  of  it  by  will."  Title 
to  corporate  property  and  franchises  is  held  continuously  and 
uninterruptedly  by  and  in  the  name  Of  the  corporation,  and  not 
in  the  names  of  the  various  stockholders.  There  is  no  devolution 
of  title  in  case  of  the  death  of  a  member  or  stockholder.  The 
succession  is  not  interrupted,  but  continues  in  the  corporation. 
The  succession  is  continuous  during  the  life  of  the  corporation, 
ivhethcr  it  be  for  years  or  for  an  unlimited  time. 

Blackstone  says  that  the  very  end  of  a  corporation  is  "to  have 
perpetual  succession,"  "for  there  can  not  be  a  succession  forever 
without  an  incorporation."  1  Cooley's  Blk.  Com.,  475.  Chan- 
cellor Kent  says  J  "A  corporation  is  a  franchise  possessed  by 
one  or  more  individuals,  who  subsist  as  a  body  politic  under  a 
special  denomination,     *     *     *     ^.xHYi  the  capacity  of  perpetual 
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succession  and  of  acting  in  several  respects,  however  numerous 
the  association  may  be  as  a  single  individual."  2  Kent's  Com., 
268. 

The  duration  of  a  corporation,  though  unlimited  by  its 
charter,  and  though  it  is  given  the  capacity  to  have  perpetual 
succession,  can  not  be  regarded  as  everlasting  within  the  general 
and  common  meaning  of  that  word.  It  may  be  dissolved  and 
cease  to  exist  for  want  of  members,  by  voluntary  surrender  of 
franchises,  forfeiture  by  misuser,  etc.  Ang.  &  Ames  Corp.  [11 
ed.],  §  8. 

It  will  be  found  by  reference  to  all  the  authorities,  that  a  grint 
of  capacity  to  take  in  "perpetual  succession"  refers  rather  to  the 
continued  legal  identity  and  succession  than  to  continuous  or 
perpetual  succession,  1  Blk.  Com.,  supra;  2  Kent's  Com.,  supra; 
1  Dill.  Munc.  Corp.,  §  18;  Dartmouth  College  Case,  4  Wheat. 
636;  Field  Corp.,  §§  1  and  71. 

"The  immortality  of  a  corporation  means  only  its  capacity  to 
take  in  perpetual  succession  as  long  as  the  corporation  exists. 
So  far  is  it  from  being  literally  true  that  a  corporation  is  im- 
mortal, many  corporations  of  recent  creation  are  limited  in  their 
duration  to  a  certain  number  of  years,"  Ang.  &  Ames  Corp., 
§8. 

Aggregate  corporations  are  "immortal,  because,  in  the  judg- 
ment of  laAv,  they  never  die,  yet  in  point  of  fact,  like  natural 
persons,  they  are  subject  to  death  and  dissolution  in  various 
ways,  *  *  *  i^g  immortality,  therefore,  means  only  its 
capacity  to  take  and  to  act  in  perpetual  succession  so  long  as  the 
corporation  exists."    Potter  Corp.,  §  2. 

"When  it  is  said  that  corporations  have  perpetual  succession, 
it  is  meant  that  they  have  continuity  only  during  any  limited 
period  of  time  which  may  be  fixed  by  the  law  of  their  creation. 
*  *  *  In  the  proper  and  more  restricted  sen.se  the  immortal- 
ity of  a  corporation  means  only  its  capacity  to  take  in  perpetual 
succession  so  long  as  it  exists.    Spelling  Priv.  Corp.,  §  4, 

Chancellor  Kent  says:  "It  is  sometimes  said  that  a  corpora- 
tion is  an  immortal  as  well  as  an  invisible  and  intangible  being. 
But  the  immortality  of  a  corporation  means  only  its  capacity  to 
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take  in  perpetual  succession  so  long  as  the  corporation  exists." 
2  Kent,  supra. 

Thus,  it  appears  that  the  words  "perpetual  succession"  as 
used  in  charters  generally  mean  nothing  more  than  that  the  cor- 
poration should  have  continuous  and  uninterrupted  succession 
so  long  as  it  should  continue  to  exist  as  a  corporation,  and  are 
not  intended  to  define  its  duration.  If  no  limit  is  fixed  to  its 
existence  then  it  would  have  an  indefinite  or  unlimited  duration. 
Morawetz  on  Corp.,  §  411. 

The  general  law  in  force  at  the  time  this  special  act  was  passed 
declared  that  every  corporation  should  have  the  capacity  of  suc- 
cession by  its  corporate  name  for  the  period  limited  in  its 
charter,  and  when  no  period  was  limited,  for  twenty  years.  R. 
S.  1855,  §  1,  p.  369. 

It  is  claimed  by  respondents  that  this  provision  of  the  general 
law  is  inconsistent  with  this  special  act  of  incorporation  and  was 
expressly  repealed  by  the  ninth  section.  But  if,  as  we  have  seen 
to  be  the  case,  the  words  "perpetual  succession"  were  intended 
to  imply  nothing  more  than  a  continuous  succession  during  the 
existence  of  the  corporation,  then  there  is  no  inconsistency.  The 
general  law  must  be  read  into  and  made  a  part  of  the  special 
act.  The  general  law  must  be  taken  as  declaring  the  intent  of 
the  legislature  in  respect  to  the  duration  of  the  corporation.  As 
is  said:  "Statutes  granting  such  special  privileges  are,  in  one 
sense,  to  be  read  together  and  construed  in  conformity  with  gen- 
eral statutes  laying  down  universal  rules  applicable  to  the  class 
of  corporations  to  which  the  one  claiming  under  the  special  act 
belongs."    Endlich  Interpretation  of  Statutes,  §  56. 

Reading  the  general  law  and  the  first  section  of  the  special 
act  together  the  duration  of  the  corporate  existence  of  the  gas- 
light company  is  clearly  fixed  at  twenty  years.  It  does  not  seem 
that  a  doubt  of  the  legislative  intent  can  be  raised  but  if  one 
should  exist  it  must  be  resolved  against  the  corporation.    *    *    * 

Judgment  of  ouster, 
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Corporate  Action  Taken  in  Shareholder's  Meeting* 
STEVENS  V.   EDEN  MEETING-HOUSE   SOCIETY. 

12  Vt.  688.     1839. 

This  was  an  action  of  assumpsit  on  an  award.  Plea,  non- 
assump.sit. 

On  the  trial  the  plaintiff  produced  the  defendants'  book  of 
records,  which  showed  a  society  regularly  organized  under  the 
statute  constituting  them  a  corporation.  The  by-laws  provided 
that,  among  other  officers,  a  clerk  or  secretary  should  be  chosen, 
and  one  had  been  regularly  elected.  The  by-laws  provided  that 
all  meetings  were  to  be  warned  by  the  clerk,  by  posting  up  a 
written  notice  the^x^of.  This  appeai-s  to  have  been  done  and  the 
records  regularly  kept  up  to  December,  1836.  The  plaintiff  then 
offered  to  prove,  by  parol  testimony,  that  said  society  continued 
its  meetings,  that  the  persons  who  joined  him  in  the  submission 
were,  at  that  time,  and  at  the  publishing  of  the  award,  the  pru- 
dential committee  of  said  society,  and  that  after  the  award  was 
made  and  published,  said  society  voted  to  approve  and  confirm 
the  same.  This  was  objected  to  by  the  defendants  and  was  re- 
jected by  the  court,  to  which  the  plaintiff  excepted.  Verdict  and 
judgment  having  passed  for  the  defendants,  the  cause  passed  to 
the  supreme  court. 

The  opinion  of  the  court  was  delivered  by 

CoLLAMER,  J.  A  corporation,  and  every  member  thereof,  is 
bound  by  a  vote  of  the  majority  present  at  a  meeting  warned 
agreeably  to  the  laws  of  the  corporation,  and  not  othenvise.  If 
no  provision  is  made  for  such  warning  every  member  must  have 
personal  notice.  Here  the  clerk  was  authorized  to  warn  a  meet- 
mg  by  posting  up  a  written  notice.  No  other  mode  of  calling  a 
meeting  could  be  shown,  and  most  clearly  this  could  not  be 
proved  by  parol  until  the  loss  of  the  notification  was  first  proved, 
but  this  was  not  attempted.  Here  was  an  attempt  to  add  to  the 
records  by  parol,  whole  warnings,  meetings  and  votes.  This  is 
clearly  inadmissible,  and  the  fact  that  no  record  of  meetings 


*See  Sec.  1258,  Vol.  0,  Cyclopedia  of  Law. 
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after  1836  appeared  on  the  books  does  not  authorize  this.  The 
want  of  such  record  only  shows  that  no  such  meeting  was  held. 
If  it  be  asked,  what  is  to  be  done  by  third  persons,  if  a  corpora- 
tion will  not  record  its  appointments  and  votes,  the  answer  Ls, 
refuse  to  recognize  or  act  on  any  such  assumed  authority  or  un- 
recorded votes,  or  hold  them  personally  liable  who  misrepresent 
their  authority. 
Judgment  affirmed. 


Directors'  Meeting* 
BANK  V.  M'CABTHY. 

55  ArJi.  473,  29  Am.  St.  B.  60.     1892. 

Suit  instituted  by  a  dissenting  stockholder  to  have  a  receiver 
appointed  for  a  lumber  company.  In  August,  1869,  this  com- 
pany owed  the  bank  and  McCarthy  about  $25,000  each,  and 
others  about  $6,500.  In  order  to  meet  pressing  claims  the  presi- 
dent sought  a  further  loan  from  INIcCarthy,  who  offered  to  ad- 
vance $10,000,  provided  the  company  would  give  a  mortgage 
securing  that  sum  and  his  existing  claim  of  $25,000.  This  neces- 
sitated a  meeting  of  directors,  a  call  for  which  was  prepared  and 
served  upon  all  but  one.  Field.  Inquirj^  was  made  at  Field's 
office,  but  without  ascertaining  where  he  was.  The  president 
then  went  with  a  notice  of  the  meeting  to  Field's  residence,  and 
finding  no  one  there,  inserted  it  between  the  door  and  casing  and 
left  it.  Field's  family  was  away,  the  residence  was  unoccupied 
at  the  time,  except  by  a  man  who  slept  there,  and  the  notice  was 
not  received  by  Field.  The  meeting  was  held,  and  all  of  the 
directors  (there  being  five),  except  Field,  were  present.  At  this 
meeting  it  was  determined  by  a  vote  of  three  to  one  that  the 
mortgage  should  be  made  to  McCarthy.  The  shareholders  were 
the  same  as  the  directors,  and  the  dissenting  director  as  a  share- 
holder instituted  the  suit  the  same  day  the  mortgage  was  exe- 
cuted. A  receiver  was  appointed  and  it  then  became  apparent 
the  company  was  in.solvent.    The  bank  put  in  a  cross-bill  asking 
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that  the  mortgage  to  McCarthy  be  canceled,  and  McCarthy 
asked  a  foreclosure  and  secured  a  decree  to  that  effect.  The 
bank  appealed. 

Hemingway,  J.  *  *  *  The  statute  provides  that  the 
stock,  property,  affairs  and  business  of  business  corporations 
shall  be  managed  by  not  less  than  three  directors  (Mansf.  Dig., 
§  964)  ;  and,  further,  that  a  majority  of  the  directors,  convened 
according  to  the  by-laws,  shall  constitute  a  quorum  for  the  trans- 
action of  business  (section  969). 

In  the  case  of  Simon  v.  Sevier  Association,  54  Ark.  58,  the 
validity  of  a  general  assignment  authorized  by  a  majority  of  the 
directors  at  a  meeting  of  which  the  absent  directors  had  no  notice 
was  considered,  and  we  held  that  the  statute  authorized  a  major- 
ity to  act  only  at  a  meeting  legally  convened,  and  that  it  was 
essential  to  a  legal  meeti^ig  that  it  be  called  in  accordance  with 
the  by-laws  or  rules  of  the  corporation  or  upon  due  and  legal 
notice  given  to  each  of  the  members.  There  was  no  contention 
that  notice  could  not  have  been  served  on  each  member,  and  no 
expression  of  the  law  where  that  was  a  fact. 

Subsequent  investigation  has  not  altered  our  views  as  then  ex- 
pressed, but  we  are  convinced  that  they  are  in  a  line  with  the 
authority  of  text-writers  and  adjudged  cases.  If  the  rule  were 
otherwise,  the  rights  and  interests  of  minority  holders  would  be 
liable  to  great  abuse.  Even  majorities  might  suft'er,  for,  by  ab- 
sence of  some  of  their  number,  the  minority  might  become  the 
majority,  hold  a  meeting  without  notice  to  the  absentees  and 
change  the  entire  course  or  policy  of  the  business,  or  do  acts 
destructive  to  its  prosperity  or  future  existence.  Such  abuse  of 
corporate  power  is  not  unknown  to  the  history  of  corporations, 
and  its  evidence  is  found  in  the  records  of  the  courts.  Rules 
intended  to  check  or  prevent  it  should  be  rigidly  observed,  except 
where  reason  requires  that  they  be  relaxed.  The  wisdom  of  the 
rule  and  the  dangers  incident  to  any  other  are  very  clearly  stated 
by  Judge  Brewer  in  the  case  of  the  Paola  &  Fall  River  R.  Co.  v. 
Comrs.  of  Anderson  Co.,  16  Kan.  309,  where  he  shows  that  if  any 
other  rule  prevailed  it  would  be  possible,  with  a  board  composed 
of  twelve  members,  for  four  directors  to  convene  a  meeting  of 
seven  by  giving  notice  to  three  and  withholding  it  from  five 
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others,  and  to  bind  the  corporation  to  acts  condemned  by  eight. 
That  case  called  for  no  expression  as  to  the  law  in  cases  of  emerg- 
ency where  notice  to  any  director  was  impracticable,  and  con- 
tains no  discussion  of  such  eases,  but  there  is  an  intimation  that 
the  rule  might  admit  exceptions  in  such  cases. 

That  such  cases  may  arise  as  will  justify  and  require  excep- 
tions to  be  made,  is  a  conclusion  to  which  reflection  inevitably 
leads.  In  fact,  it  is  conceded  by  the  learned  counsel  for  the  ap- 
pellant * '  that  a  director  can  not  put  a  stop  to  corporate  business 
by  simply  leaving  its  jurisdiction";  and  that,  **if  after  a  reason- 
able search  the  parties  are  unable  to  find  him,  the  remaining 
directors  may  attend  to  the  necessary  affairs."  This  indicates 
that  the  exception  arises  upon  a  concurr-ence  of  three  conditions, 
first,  the  impracticability  of  notice;  second,  the  existence  of  an 
emergency  for  action;  and  third,  a  reasonable  necessity  for  the 
action  taken. 

Without  committing  the  court  to  a  full  approval  of  this  form 
of  stating  the  exception,  we  may  say  that  it  seems  to  be  sub- 
stantially correct.  Where  notice  is  practicable,  it  must  be  given ; 
it  can  be  dispensed  with  when  impracticable,  only  to  meet  an 
emergency;  and  the  act  done  must  appear  reasonably  necessary 
to  the  welfare  of  the  corporation.  If  the  act  is  merely  proper, 
but  not  necessary,  or  if  it  appear  that  it  may  become  necessary, 
but  the  necessity  is  not  present,  the  rule  should  not  yield,  for  in 
such  cases  notice  may  become  practicable,  and  the  presence  of 
the  absent  director  be  secured  before  the  necessity  arises  or  the 
emergency  is  present.  Such  we  consider  the  rule  deducible.from 
the  case  of  Chase  v.  Tuttle,  55  Conn.  455,  relied  upon  by  the 
appellee.  For  it  had  been  held  in  earlier  decisions  of  that  court 
that  a  meeting  attended  by  a  majority  of  the  directors,  of  which 
the  minority  had  no  notice,  was  not  lawful,  and  it  does  not  ap- 
pear that  there  was  any  intention  to  overrule  those  decisions. 
Stow  V.  Wyse,  7  Conn.  214;  s.  c,  18  Am.  Dec.  99.*  The  learned 
judge  who  delivered  the  opinion  in  that  case  says  that  "the 
exigency  demanded  immediate  action  to  save  the  property  and 
to  save  expense,"  and  the  action  of  the  meeting  was  upheld  upon 


*Supra,  p.  835. 
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the  ground  that  power  must  be  accorded  the  company  to  protect 
itself.     *     *     * 

Was  the  notice  left  at  his  usual  place  of  residence,  at  a  time 
when  he  and  his  family  were  absent  to  remain  until  after  the 
time  fixed  for  the  meeting,  notice  to  him?  Counsel  insist  that 
it  constituted  notice,  and  to  sustain  their  position  cite  us  to  sec- 
tion 5206,  Mansfield  Digest;  but  that  section  has  reference  to 
notices  mentioned  in  the  code,  and  .is  notices  to  directors  of  busi- 
ness corporations  are  not  included  in  such  mention,  we  think 
the  section  inapplicable.  The  law  provides  for  no  constructive 
notice  in  such  cases,  and  in  the  absence  of  such  provision  notice 
must  be  personal.  Such  seems  to  be  the  rule  established  by  the 
authorities.  1  Beach  Corp.,  §  281;  Stow  v.  Wyse,  7  Conn.  214; 
s.  c,  18  Am.  Dec.  99,  and  note,  102-3 ;  Covert  v.  Rogers,  38  Mich. 
363;  1  Waterman  on  Corp.,  §  63,  p.  205;  1  Morawetz  Corp., 
§  531 ;  Stevens  v.  Eden  Meeting-house  Society,  12  Vt.  688 ;  Hard- 
ing V.  Vanderwater,  40  Cal.  77. 

Reversed. 


How  Corporate  Contracts  Should  Be  Executed* 
ZOLLER  V.  IDE. 
1  Neb.  439.     1871. 

This  is  a  bill  in  chancery,  filed  to  recover  the  legal  title  to 
lands.  Zoller  sought  to  make  his  title  through  a  corporation 
called  "The  Sulphur  Springs  Land  Company,"  by  a  deed  which 
ran,  "I,  Thomas  H.  Benton,  Jr.,  President  of  the  Sulphur 
Springs  Land  Company,  do  hereby  convey,"  etc.,  and  was 
signed  by  Benton  in  the  same  way. 

The  court,  by  Lockwood,  J.,  held  that  this  conveyance  did  not 
pass  the  title  of  the  company,  and,  therefore,  Zoller  did  not  show 
title  in  hiraself.** 


♦See  Sec.  12G3,  Vol.  9,  Cyclopedia  of  Law. 

**This  deed  should  have  been  to  be  valid; — "The  Sulpluir  Springs 
Land  Company,  by  Thomas  H.  Benton,  Jr.,  president"  (or  other  officer 
duly  authorized). 
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Dissolution  of   Corporations— Methods* 

THE  BOSTON  GLASS  MANUFACTORY  v.  LANGDON. 

24  Pick.  (Mass.)  49,  35  Am.  Dec.  292.     1834. 

Assumpsit  by  Glass  company  upon  a  note  given  by  defendant 
to  plaintiff.  Plea  in  abatement  that  there  was  at  time  of  suit 
no  such  corporation— the  facts  showing  an  incorporation  and  or- 
ganization in  1811,  an  assignment  of  all  the  corporate  property 
in  1817  to  trustees  to  pay  creditors,  and  an  omission  to  hold 
annual  meetings,  choose  directors  or  transact  business  since  that 
time.  The  jury  were  instructed  that  the  corporate  life  contin- 
ued, and  they  found  for  the  plaintiff.  The  instructions  and 
verdict  upon  them  are  assigned  as  errors. 

Morton,  J.  *  *  *  The  legal  establishment  and  due  or- 
ganization of  the  corporation  were  admitted;  but  it  was  con- 
tended that  the  facts  disclosed  .showed  a  dissolution  of  it. 

The  elementary  treatises  on  corporation  describe  four  methods 
in  which  they  may  be  dissolved.  It  is  said  that  private  corpora- 
tions may  lose  their  legal  existence  by  the  act  of  the  legislature ; 
by  the  death  of  all  the  members ;  by  a  forfeiture  of  their  fran- 
chises; and  by  a  surrender  of  their  charters.  2  Kyd  Corp.  447; 
1  Bl.  Comm.  485;  2  Kent's  Comm.  (1st  ed.)  245;  Angell  and 
Ames  Corp.,  501 ;  Oakes  v.  Hill,  14  Pick.  442.  No  other  mode  of 
dissolution  is  anywhere  mentioned  or  alluded  to. 

1.  In  England,  where  the  parliament  is  said  to  be  omnipo- 
tent, and  where  in  fact  there  is  no  constitutional  restraint  upon 
their  action,  but  their  own  discretion  and  sense  of  right,  corpora- 
tions are  supposed  to  hold  their  franchises  at  the  will  of  the  leg- 
islature. But  if  they  possess  the  power  to  annul  charters,  it 
certainly  has  been  rarely  exercised  by  them.  In  this  country, 
where  the  legislative  power  is  carefully  defined  by  explicit 
fundamental  laws,  by  which  it  must  be  governed  and  beyond 
which  it  can  not  go,  it  has  become  a  question  of  some  difficulty  to 
determine  the  precise  extent  of  their  authority  in  relation  to  the 
revocation  of  charters  granted  by  them.     But  as  it  is  not  pre- 

*See  Sec.  1264  et  seq.,  Vol.  9,  Cyclopedia  of  Law. 
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tended  that  there  has  been  any  legislative  repeal  of  the  plaintiff's 
charter,  it  will  not  be  useful  further  to  diseuss  this  branch  of  the 
subject. 

2.  As  all  the  original  stockholders  are  not  deceased,  the  cor- 
poration can  not  be  dissolved  for  the  want  of  members  to  sustain 
and  exercise  the  corporate  powers.  Besides,  this  mode  of  dissolu- 
tion can  not  apply  to  pecuniary  or  business  corporations.  The 
shares,  being  property,  pass  by  assignment,  bequest  or  descent, 
and  must  ever  remain  the  property  of  some  persons,  who  of 
necessity  must  be  members  of  the  corporation  as  long  as  it  may 
exist. 

3.  Although  a  corporation  may  forfeit  its  charter  by  an 
abuse  or  misuser  of  its  powers  and  franchises,  yet  this  can  only 
take  effect  upon  a  judgment  of  a  competent  tribunal.  2  Kent's 
Comm.  (1st  ed.)  249;  Corporation  of  Colchester  v.  Seaber,  3 
Burr.  1866;  Smith's  Case,  4  Mod.  53.  Whatever  neglect  of  duty 
or  abuse  of  power  the  corporation  may  have  been  guilty  of,  it  is 
perfectly  clear  that  they  have  not  lost  their  charter  by  forfeit- 
ure. Until  a  judicial  decree  to  this  effect  be  passed,  they  will 
continue  their  corporate  existence.  The  King  v.  Amery,  2  T.  R. 
515. 

4.  Charters  are  in  manj^  respects  compacts  between  the  gov- 
ernment and  the  corporators.  And  as  the  former  can  not  deprive 
the  latter  of  their  franchises  in  violation  of  the  compact,  so  the 
latter  can  not  put  an  end  to  the  compact  without  the  consent  of 
the  former.  It  is  equally  obligatory  on  both  parties.  The  sur- 
render of  a  charter  can  only  be  made  by  some  formal  solemn  act 
of  the  corporation ;  and  will  be  of  no  avail  until  accepted  by  the 
government.  There  must  be  the  same  agreement  of  the  parties 
to  dissolve  that  there  was  to  form  the  compact.  It  is  the  accept- 
ance which  gives  efficacy  to  the  surrender.  The  dissolution  of  a 
corporation,  it  is  said,  extinguishes  all  its  debts.  The  power  of 
dissolving  itself  by  its  own  act  would  be  a  dangerous  power,  and 
one  which  can  not  be  supposed  to  exist. 

But  there  is  nothing  in  this  ease  which  shows  an  intention  of 
the  corporators  to  surrender  or  forfeit  their  charter,  nor  any- 
thing which  can  be  construed  into  a  surrender  or  forfeiture. 

The  possession  of  property  is  not  essential  to  the  existence  of  a 
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corporation.  2  Kent's  Comm.  (1st  ed.)  249.  Its  insolvency  can 
not,  therefore,  extinguish  its  legal  existence.  Nor  can  the  assign- 
ment of  all  its  property  to  pay  its  debts,  or  for  any  other  pur- 
pose, have  that  effect.  The  instrument  of  assignment  was  not 
so  intended,  and  can  not  be  so  construed.  All  its  provisions  look 
to  the  continuance  of  the  corporation.  It  contains  covenants 
that  the  assignees  may  use  the  corporate  name  for  the  collection 
of  the  debts  and  the  disposition  of  the  property  assigned;  that 
the  corporation  will  not  hinder  or  obstruct  them  in  the  perform- 
ance of  these  functions;  that  it  will  make  any  further  convey- 
ances and  assurances  which  may  become  necessary,  and  will  do 
and  perform  any  other  and  further  acts  which  may  be  required 
to  enable  the  assignees  fully  to  execute  their  trust.  The  instru- 
ment which  covenants  for  future  acts  can  not  be  construed  to 
take  away  all  power  of  action. 

The  omission  to  choose  directors  clearly  does  not  show  a  dis- 
solution of  the  corporation.  Although  the  proper  officers  may 
be  necessary  to  enable  the  body  to  act,  yet  they  are  not  essential 
to  its  vitality.  Even  the  want  of  officers  and  the  want  of  power 
to  elect  them,  would  not  be  fatal  to  its  existence.  It  has  a  poten- 
tiality which  might,  by  proper  authority,  be  called  into  action 
without  affecting  the  identity  of  the  corporate  body.  Colchester 
V.  Seaber,  3  Burr.  1870. 

But  here  in  fact  was  no  lack  of  officers.  Although  no  direct- 
ors had  been  chosen  for  several  years,  yet  by  the  by-laws  of  the 
corporation  the  directors,  though  chosen  for  one  year,  were  to 
continue  in  office  till  others  were  chosen  in  their  stead.     *     *     * 

Affirmed. 


Effect  of  Dissolutio7i* 

STATE  BANK  v.  THE  STATE. 

1  BlacJcf.  (hid.)  267,  12  Am.  Dec.  234.     1823. 

Quo  ivarranto  against  the  bank  for  numerous  violations  of  its 
charter.     The  defendant  pleaded  not  guilty  to  all  the  charges. 


*See  Sec.  12G6,  Vol.  9,  Cyclopedia  of  Law. 
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On  the  trial  in  the  lower  court  the  jury  found  them  guilty  of 
nine  of  the  charges.  A  motion  in  arrast  of  judgment  was  made 
and  overruled,  and  judgment  given  that  the  privileges,  liberties 
and  franchises  be  seized  into  the  custody  of  the  state,  together 
with  all  the  goods,  chattels,  rights,  credits  and  effects  of  every 
kind.  Various  errors  were  assigned,  two  of  which  were :  1,  that 
the  charges  did  not  justify  a  forfeiture,  and  2,  the  judgment  of 
seizure  of  the  franchises  and  property  violated  the  constitution 
of  the  state,  providing  that  no  man's  property  should  be  taken 
for  a  public  u.se  without  the  consent  of  his  representatives,  etc. 

HoLMAN,  J.  *  *  *  That  a  corporation  may  forfeit  its 
charter  for  misusing  or  abusing  its  franchises  is  a  doctrine  that 
can  not  now  be  disputed.  See  1  Bl.  Comm.,  485;  2  Kyd  Cor.. 
474,  and  the  cases  there  cited.  For  there  is  an  implied  condition 
annexed  to  each  particular  grant,  which,  if  violated,  forfeits  the 
whole  franchise.  2  Bac,  31.  Inasmuch  as  it  is  the  duty  of  cor- 
porations to  act  up  to  the  end  or  design  for  which  they  were 
created  (1  Bl.  Comm.,  480)  so  when  they  pursue  such  measures 
as  wholly  frustrate  this  design  the  reason  of  their  existence 
ceases,  and  it  is  but  just  that  their  existence  should  also  be  ter- 
minated. Whether  every  slight  deviation  from  the  intention  of 
the  charter  should  occasion  a  forfeiture  is  not  the  question,  but 
when  the  grand,  leading  conditions  and  restrictions  in  the 
charter  have  been  violated  there  can  be  no  question  but  the 
franchises  are  thereby  forfeited.  Sveral  of  the  charges  found 
by  the  jury  against  this  corporation  are  of  this  nature,  and  show 
that  they  have  evidently  abused  their  most  important  privileges 
to  the  manifest  injury  of  others  and  of  the  community  in  gen- 
eral.    *     *     * 

But  if  it  be  contended  that  such  a  private  property  exists  in 
the  individual  shareholders  as  will  be  destroyed  if  the  franchises 
of  the  corporation  be  seized,  and,  inasmuch  as  the  private  prop- 
erty is  guaranteed  by  the  constitution,  that  the  constitution  must 
also  of  necessity  guaranty  the  continued  existence  of  those 
franchises  or  otherwise  this  property  will  be  annihilated,  we 
shall  find  that  this  doctrine  is  not  warranted  by  the  constitution. 
The  privilege  of  holding  stock  in  this  bank  is  inseparably  con- 
nected with  its  existence  as  a  corporation,  and  inasmuch  as  we 
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have  seen  that  the  existence  of  the  corporation  depends  on  the 
implied  condition  that  it  will  not  violate  its  charter,  so  this 
pri\ilege  of  holding  stock  in  this  bank  must  depend  for  its  con- 
tinuance on  the  same  implied  condition.  The  president  and 
directore  of  the  corporation  become  the  agents  of  the  stock- 
holder, and  if  they  violate  the  conditions  on  which  he  enjoys 
this  privilege,  his  privilege  is  immediately  subjected  to  forfeit- 
ure by  this  act  of  his  agents.  Nor  will  the  regard  which  the 
constitution  has  for  private  property  secure  such  property  from 
annihilation  by  a  di.ssolution  of  the  corporation.  So  that  we 
see  nothing  in  the  constitution  to  prevent  the  seizure  of  those 
franchises,  let  the  effect  upon  private  property  be  what  it  may. 
And  there  can  be  no  doubt  but  that  this  judgment,  so  far  as  it 
authorizes  a  seizure  of  the  franchises  into  the  hands  and  custody 
of  the  state,  is  warranted  by  law.  Wlien  it  appears  that  the  lib- 
erty has  been  once  granted,  and  is  forfeited  by  misuser  or  non- 
user,  the  judgment  shall  be  that  it  be  seized  into  the  king's 
hands.  Year  Book  15  Ed.  4,  cited  in  2  Kyd  Corp.,  407.  And 
such  appears  to  be  the  law  at  prasent.     *     *     * 

There  are  but  two  grounds  on  which  it  can  be  contended  that 
the  corporate  effects  fall  into  the  hands  of  the  state:  1.  As  a 
forfeiture  for  abusing  the  franchises;  or  2.  For  the  wa7it  of  an 
owner  hy  the  dissolution  of  the  corporation.  "When  we  examine 
the  first  of  these  grounds  we  find  nothing  in  the  books  to  sup- 
port an  idea  that  the  abuse  of  corporate  franchises  occasions 
forfeiture  of  lands  or  goods,  rights  or  credits,  or,  in  fact,  occa- 
sions any  other  forfeiture  but  the  franchises  themselves.  The 
consequence  of  a  breach  of  the  implied  condition  on  which  their 
liberties  were  granted  was  not  that  they  should  forfeit  their 
property  or  possessions  if  they  abused  their  franchises,  but  only 
that  they  should  forfeit  their  franchises.  That  which  comes  out 
of  the  hands  of  the  king  is  the  proper  subject  of  forfeiture;  the 
king,  by  the  seizure,  resuming  what  originally  flowed  from  his 
bounty.  Authorities  leading  to  this  conclusion  are  numerous. 
See  the  cases  cited  in  2  Bac,  32,  and  in  The  King  v.  Amery, 
2  T.  B.  515.  For  the  forfeiture  is  the  same  for  non-user  when 
no  property  has  been  held  or  rights  exercised,  as  for  misuser  or 
abuser  after  the  possession  of  much  property  and  the  exercise 
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of  extensive  rights  and  credits;  and  the  judgment  is  the  same  in 
both  cases.  Consequently,  the  judgment  could  not  direct  a 
seizure  of  the  corporate  possessions  as  a  forfeiture  for  the  viola- 
tion of  the  charter.  Nor  is  the  second  ground— that  the  prop- 
erty falls  to  the  state  for  the  want  of  an  owner,  on  the  dissolu- 
tion of  the  corporation— more  tenable  as  a  foundation  on  which 
to  sustain  this  judgment.  For  the  ownership  of  the  corporation 
does  not  cease  until  its  dissolution.  And  whether  it  is  dissolved 
by  the  judgment  of  seizure  or  not,  until  the  state  has  execution 
on  that  judgment,  is  not  here  very  material.  For  if  the  corpora- 
tion is  dissolved  by  the  judgment,  the  judgment  must  be  regu- 
larly entered,  and  have  its  full  effect  before  the  dissolution  takes 
place,  and  it  is  not  till  then  that  the  property  can  be  said  to  be 
without  an  owner.  The  loss  of  the  property  to  the  corporation 
is  a  consequence  of  the  judgment,  and  it  is  a  contradiction  of 
the  first  principles  of  reason— a  complete  reversal  of  effect  and 
cause— to  make  such  loss  of  property  a  part  of  the  judgment. 
That  which  can  not  exist  until  after  the  judgment,  can  never 
be  the  subject-matter  on  which  the  judgment  is  given.  But  the 
better  opinion  seems  to  m.e,  that  the  corporation  is  not  dissolved 
by  the  judgment  of  seizure,  but  that  it  exists  until  the  fran- 
chises are  seized  by  execution  on  that  judgment.  See  Kyd  Corp., 
409,  410,  and  the  authorities  there  cited.  Consequently,  the  last 
shadow  of  a  support  for  this  judgment  on  this  ground  mast 
vanish. 

We  have  thus  far  examined  the  judgment  which  directs  a  seiz- 
ure of  the  goods  and  chattels,  rights  and  credits,  lands  and  tene- 
ments of  the  corporation,  on  the  assumed  position  that  they  will 
necessarily  fall  to  the  state  on  the  dissolution  of  the  corporation. 
We  shall  now  inquire  into  the  correctness  of  this  position.  In 
order  to  elucidate  the  subject  we  shall  examine  it  in  detail,  and 
in  the  first  place  inquire  what  becomes  of  the  lands  and  tene- 
ments; secondly,  what  becomes  of  the  goods  and  chattels,  and 
thirdly,  what  becomes  of  the  rights  and  credits  of  the  corpora- 
tion ?  and  we  shall  find  that  each  of  these  three  items  is  governed 
by  different  principles. 

First.  As  to  the  lands  and  tenements:  "When  a  corporation 
is  dissolved,"  says  Sir  Wm.  Blackstone,  "the  lands  and  tene- 
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ments  revert  to  the  person  or  his  heirs  who  granted  them  to  the 
corporation;  for  the  law  doth  annex  a  condition  to  every  such 
grant,  that  if  the  corporation  be  dissolved  the  grantor  shall 
have  the  lands  again.  The  grant  is  only  during  the  life  of  the 
corporation,  which  may  endure  forever,  but  when  that  life  is 
determined  by  the  dissolution  of  the  body  politic,  the  grantor 
takes  it  back  by  reversion,  as  in  the  case  of  every  other  grant 
for  life."  1  Bl.  Comm.,  484.  This  is  the  doctrine  advanced  by 
Lord  Coke,  Co.  Litt.  136.  See,  also,  2  Kyd  Cor.,  516 ;  2  Bac,  32 ; 
2  Cruise,  493;  Colchester  v.  Seaber,  3  Burr.  1866.  We  see  but 
little  in  the  books  that  contradicts  or  questions  those  authorities, 
and  the  cases  that  look  a  different  way  maintain  that  the  lands 
would  escheat.  2  Bac.  32.  If  either  of  those  principles  be  cor- 
rect we  feel  warranted  in  determining  that  the  corporate  lands 
and  tenements  can  not  be  seized  into  the  hands  of  the  state,  and 
certainly  not  in  the  manner  contemplated  by  this  judgment. 

Secondly.  As  to  the  goods  and  chattels:  On  this  subject  the 
books  are  almost  silent.  In  the  argument  of  Colchester  v.  Sea- 
ber, it  is  said  by  Sir  Fletcher  Norton,  on  the  authority  of  1  Ro. 
Ab.  816,  that  the  goods  and  chattels  go  to  the  crown.  An 
English  writer,  who  has  collected  together  most  of  the  cases  on 
corporations,  concludes  his  remarks  on  the  effect  of  a  dissolution 
in  these  w^ords:  "What  becomes  of  the  personal  estate  is,  per- 
haps, not  decided ;  but  probably  it  vests  in  the  crown. ' '  2  Kyd 
on  Corp.,  516,  We  do  not  feel  under  the  necessity  of  resolving 
any  doubts  which  may  rest  on  this  subject ;  for  if  the  law  were 
conclusive,  that  the  goods  and  chattels  in  this  case  would  vest 
in  the  state  on  the  dissolution  of  the  corporation,  yet  we  have 
already  seen  that  this  would  not  be  as  a  forfeiture,  but  because 
they  are  without  an  oAvner,  and  that  the  claim  of  the  state  could 
not  exist  until  after  judgment;  consequently,  it  is  impossible  to 
include  them  in  the  terms  of  the  judgment. 

Thirdly.  As  to  the  rights  and.  credits  of  the  corporation: 
These,  as  applying  to  the  debts,  etc.,  due  to  the  corporation,  are 
supposed  to  be  of  considerable  amount,  and  have  formed  a  prin- 
cipal feature  in  every  view  of  this  case.  But  the  importance  of 
the  case,  arising  from  the  amount  in  controversy,  can  not  affect 
the  principles  by  which  it  is  governed;  and  when  those  prin- 
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ciples  are  fixed  they  must  be  declared,  let  the  consequence  to  in- 
dividuals or  the  community  be  what  it  may.  That  the  debts  are 
necessarily  lost  to  the  corporation  naturally  follows  from  the 
principles  we  have  examined.  For  when  dissolved  they  have  no 
existence,  and  can  have  no  claim  to,  nor  control  over,  anything 
whatever.  They  not  only  die,  but  leave  no  representative  behind 
them.  This,  in  every  respect,  is  the  case  with  aggregate  corpora- 
tions. Sole  corporations  depend,  in  this  respect,  upon  principles 
somewhat  different ;  but  with  them  we  have  now  no  concern. 
But  although  the  debts  fall  out  of  the  lifeless  hands  of  the  cor- 
poration at  the  same  time  with  their  real  and  personal  estate, 
yet  when  thus  out  of  their  hands,  they  are  very  different  in  their 
natures  from  the  real  and  personal  estate. 

Lands  and  goods  have  a  necessary  existence,  although  they 
may  be  without  an  owner  in  being  or  in  expectancy.  They  con- 
tinue in  being  and  may  be  made  the  subject  of  possession  by 
occupancy.  But  this  is  not  the  case  with  respect  to  debts.  They 
have  no  necessary  existence,  and  are  so  conclusively  personal 
that  they  can  not  exist  without  an  obligor  and  obligee,  without 
the  possibility  of  a  representative,  the  obligation  ceases.  Such 
appears  to  be  the  case  on  the  dissolution  of  a  corporation  aggre- 
gate. Blackstone  says:  "The  debts  of  a  corporation,  either  to 
or  from  it,  are  totally  extinguished  by  its  dissolution,  so  that  the 
members  thereof  can  not  recover  or  be  charged  wuth  them,  in 
their  natural  capacities.  1  Bl.  Comm.,  484;  2  Kyd  Corp.,  516, 
uses  the  same  language.  2  Bac,  32,  advances  nearly  the  same 
doctrine,  on  the  authority  of  Lev.,  237;  Ow^en,  73,  and  2  And., 
107.  And  this  doctrine  is  either  directly  or  indirectly  supported 
in  a  variety  of  cases.  See  the  before-mentioned  case  of  Col- 
chester V.  Seaber;  also  Kex  v.  Pasmore,  3  T.  R.  199;  The  Mayor, 
etc.,  of  Scarborough  v.  Butler,  2  Lev.  237;  4  Com.  Dig.,  273. 
If  this  doctrine  be  correct,  and  we  find  it  uncontradicted,  the 
seizure  of  the  rights  and  credits  of  the  corporation  is  impossible 
in  the  nature  of  things,  because  their  existence  ceases  as  the 
claim  of  the  state  commences.  But  even  if  they  could  be  seized 
into  the  hands  of  the  state  they  would  be  unavailing.  The  debts 
due  to  the  corporation  could  not,  on  any  common  law  principle, 
be  collected  by  the  state  or  its  agent,  there  being  no  pri\'ity  of 
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contract,  either  in  fact  or  law,  between  the  state  and  debtor  to 
the  corporation.     *     *     * 

Thus,  in  no  view  of  the  case,  can  that  part  of  the  judgment 
which  directs  a  seizure,  into  the  hands  of  the  state,  of  the  goods 
and  chattels,  rights,  credits  and  effects,  lands,  tenements  and 
hereditaments  of  the  corporation,  be  supported. 

Affirmed  as  to  seizure  of  franchises  but  reversed  as  to 
seizure  of  property. 


GRIFFITH    ET   AL.    v.   BLACKWATER   BOOM   AND 
LUMBER  CO. 

46  W.  Va.  56.     1899. 

In  a  .suit  by  creditore  against  the  lumber  company  to  settle  up 
its  affairs  there  were  three  contested  claims  in  favor  of  one 
Thomson,  for  over  $115,000.  One  of  these,  for  over  $98,000, 
was  adjudged  not  to  be  a  preferred  claim,  but  if  of  any  validity 
at  all,  to  be  such  as  to  share  only  pro  rata  with  other  claims. 
This  claim  arose  out  of  a  contract  called  the  stocking  contract, 
whereby  Thompson  was  to  cut,  saw  and  deliver  all  its  timber  at 
the  mill  at  a  certain  price.  Before  any  part  of  this  contract  was 
carried  out  the  company's  affairs  were  placed  in  the  hands  of  a 
receiver  by  consent  of  all  parties  interested.  Thompson  claimed 
damages  for  the  breach  of  this  contract,  and  over  $98,000  was 
found  to  be  the  proper  amount,  if  he  was  entitled  to  anything. 
He  claimed  also  that  under  a  statute  making  claims  for  work  and 
labor  preferred  claims,  the  damages  for  a  breach  of  contract  for 
work  and  labor  would  have  the  same  preference.  The  lower 
court  decreed  that  this  was  not  a  preferred  claim,  but  allowed  it 
to  be  a  valid  claim.    Other  creditors  appealed. 

Dent,  p.  *  *  *  The  last  report  of  the  receiver  shows 
that,  if  the  three  contested  claims  of  Albert  Thompson  are  al- 
lowed, the  assets  of  the  company  will  greatly  fall  short  of  the 
liabilities;  but,  if  such  claims  are  disallowed,  there  will  be  in 
the  neighborhood  of  $30,000  to  be  distributed  among  the  stock- 
holders. So  these  amounts  are  of  very  grave  importance  to  the 
stockholders,  Albert  Thompson,  and  the  other  creditors,  the  most 
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important  of  which  is  his  ri^^it  to  recover  the  alleged  profits  of 
his  abrogated  contract  by  way  of  damages,  ascertained  l)y  the 
final  decree  to  amount  to  $98,661.56,  as  of  the  24th  day  of  No- 
vember, 1896.  These  damages  are  claimed  by  reason  of  an 
alleged  breach  of  its  contract  by  the  company.  This,  however, 
is  a  legal  impossibility,  for  the  reason  that,  at  the  time  the 
alleged  breach  occurred,  the  company  had  ceased  to  exist  save 
only  in  name,  and  its  bones  were  already  bleaching  on  the  plains 
of  corporate  existence  amid  millions  of  their  kind.  By  force  of 
law,  it  had  been  compelled  to  surrender  its  franchises  into  the 
hands  of  a  receiver  on  account  of  its  inability  to  further  carry 
on  its  business,  without  great  threatened  loss  to  its  creditors  and 
stockholders,  and  it  was  afterwards  finally  dissolved  by  the  dis- 
posal of  all  its  property,  to  all  which  Albert  Thompson  was  pres- 
ent and  gave  his  assent,  with  certain  reservations  in  his  own 
interest.  Where  an  insolvent  corporation  is  forced  into  liquida- 
tion and  dissolution  all  its  executory  contracts  perish  with  it, 
for  this  is  an  implied  condition  of  their  execution. 

In  7  Am.  &  Eng.  Ency.  Law  (2  ed.),  116,  the  law  is  stated  to 
be:  "When  performance  of  a  contract  is  dependent  upon  the 
continued  existence  of  a  given  person  or  thing,  and  such  contin- 
ued existence  was  assumed  as  the  basis  of  the  agreement,  the 
death  of  the  person  or  the  destruction  of  the  thing  puts  an  end 
to  the  obligation."  The  continued  existence  of  the  corporation 
was  assumed  as  the  basis  of  the  contract  with  Albert  Thompson, 
and  its  involuntary  dissolution  put  an  end  to  performance  on  its 
part,  and  the  contract  ceased  to  be  binding,  as  there  was  no  one 
left  to  perform  it  according  to  its  tenns.  People  v.  Globe  Mut. 
Life  Ins.  Co.,  91  N.  Y.  174;  1  Am.  &  Eng.  Corp.  Cas.  586,  note 
594.  Such,  however,  is  not  the  law  where  a  solvent  corporation 
is  voluntarily  dissolved.  By  its  own  act  it  can  not  relieve  itself 
from  its  contracts,  but  its  assets  will  be  held  liable  for  breaches 
thereof.  It  must  be  taken  as  an  implied  condition  of  all  such 
contracts  that  such  corporation  will  not  voluntarily  try  to 
escape  or  evade  fulfillment,  and  if  it  does,  equity  will  not  recog- 
nize its  dissolution  nor  permit  the  distribution  of  its  assets  until 
.its  contracts  are  satisfied.  Glass  Co.  v.  Stoehr,  54  Ohio  St.  157, 
43  N.  E.  Rep.  279 ;  Schleider  v.  Dielman,  44  La.  Ann.  462,  10 
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South  934.  The  appellee,  Thompson,  claims  that  the  dissolution 
of  the  corporation  was  voluntary,  for  the  reason  that  the  officers 
assented  thereto.  They  assented  because  its  business  had  as- 
sumed such  a  condition  that  it  could  not  be  continued  without 
great  loss  to  its  creditors  and  stockholders.  And  to  this  the  ap- 
pellee, Thompson,  also  a,ssented.  Ilence  its  dissolution  was  not 
voluntary,  but  was  brought  about  by  the  force  of  circumstances, 
and  the  final  determination  of  its  affairs  shows  that  it  was  not 
solvent.     *     *     * 

A  receiver  is  not  hound  to  carry  out  executory  contracts  of  the 
corporation,  hut  he  may  disregard  them.  Beach  Rec,  §  328. 
The  power  to  adopt  or  reject  the  defendant's  contract,  to  accept 
those  ivhich  are  of  advantage  to  the  trust  estate,  and  reject  the 
hurdensome  ones,  is  restricted  to  the  receiver.  The  rule  is  not 
reciprocal,  hence  it  is  called  ''anomalous."    Section  cited: 

"The  court,  however,  may  order  the  receiver  to  complete  un- 
finished contracts,  if  by  so  doing  the  interests  of  all  parties  will 
be  better  conserved,  and  in  such  case  whatever  is  done  by  the 
receiver  in  the  performance  of  such  contracts  becomes  an  obliga- 
tion upon  the  receivership  and  its  property,  to  be  protected  by 
the  court."  Smith  Rec,  pp.  102,  103,  §  35.  The  receiver  in  this 
case  did  adopt,  under  the  instruction  of  the  court,  and  partly 
carry  out  the  stocking  contract;  but  finally  the  court,  reaching 
the  conclusion,  with  the  assent  of  all  parties,  except  Albert 
Thompson,  determined  to,  and  did,  abandon  the  stocking  con- 
tract and  direct  a  sale  of  the  property.  This  the  court  had  the 
legal  and  equitable  power  to  do.  It  thereby  determined  that  the 
carrying  out  of  the  contract  would  be  injurious  to  those  in  inter- 
est. After  this  action  on  the  part  of  the  court,  the  corporation, 
the  receiver  or  Albert  Thompson  would  be  in  contempt  even  in 
seeking  to  carry  out  the  same.     *     *     * 

Decree  below  reversed. 


CHAPTER  IV. 

CORPORATE  POWERS  AND  LIABILITIES* 

Corporate  Capacity— Powers** 

THOMAS  V.  RAILROAD  COMPANY. 

101  U.  8.  71.     1879. 

Error  to  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Pennsylvania. 

This  was  an  act  of  covenant,  by  Thomas  et  al.  against  the  West 
Jersey  Railroad  Company,  and  they,  to  maintain  the  issue  on 
their  part,  offered  to  prove  that : 

In  October,  1863,  the  Millville  and  Glassboro  Railroad  Com- 
pany, incorporated  by  the  legislature  of  New  Jersey  in  1859, 
entered  into  an  agreement  with  them  leasing  its  road,  buildings 
and  rolling-stock  to  them  for  twenty  years  from  August,  1863, 
for  the  consideration  of  one-half  of  the  gross  sum  collected  from 
the  operation  of  the  road  by  the  plaintiffs  during  that  period; 
and  providing  that  the  company  might  at  any  time  terminate 
the  contract  and  retake  possession  of  the  railroad,  and  in  such 
case,  if  the  plaintiffs  so  desired,  arbitrators  should  decide  upon 
the  value  of  the  contract  and  the  loss  incurred  by  the  termination 
thereof ;  and  the  decision  was  to  be  final,  conclusive,  and  binding 
upon  the  parties. 

In  October,  1867,  articles  of  agreement  were  entered  into  be- 
tween the  Millville  and  Glassboro  Railroad  Company  and  the 
West  Jersey  Railroad  Company,  the  defendant,  whereby  it  was 
agreed  that  the  former  should  be  merged  into  and  consolidated 
with  the  latter. 


♦See  Sees.  1267-1297,  Vol.  9,  Cyclopedia  of  Law. 
**See  Sec.  1267  et  seq.,  Vol.  9,  Cyclopedia  of  Law. 
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In  November,  1867,  a  written  notice  was  served  by  the  Mill- 
ville  and  Glassboro  Railroad  Company  upon  the  plaintiffs,  put- 
ting an  end  to  the  contract  and  to  all  the  rights  thereby  granted, 
and  notifying  them  that  the  company  would  retake  possession 
of  the  railroad  on  the  first  day  of  April,  1868, 

In  ]\Iarch,  1868,  the  legislature  of  New  Jersey  enacted  that, 
upon  the  fulfillment  of  certain  preliminaries,  the  Millville  and 
Glassboro  Railroad  Company  should  be  consolidated  with  the 
West  Jersey  Railroad  Company,  "subject  to  all  the  debts,  liabili- 
ties and  obligations  of  both  of  said  companies."  These  condi- 
tions were  fulfilled,  and  the  railroad  was  duly  delivered  by  the 
plaintiffs  to  the  West  Jersey  Railroad  Company  on  the  first 
of  April,  1868. 

Notices  to  arbitrate  according  to  the  terms  of  the  agreement 
were  served  by  the  plaintiffs  upon  the  ]\Iillville  and  Glassboro 
Railroad  Company,  and  immediately  thereafter  upon  the  West 
Jersey  Railroad  Company.  An  agreement  of  submission  was 
entered  into  whereby  arbitrators  were  appointed,  with  power 
to  settle  the  controversy  between  the  parties.  An  award  was 
made  by  which  the  value  of  the  unexpired  term  of  the  lease, 
and  the  loss  sustained  by  reason  of  the  termination  thereof,  to 
and  by  the  plaintiffs,  w^as  adjudged  to  be  the  sum  of  $159,437.- 
07:  and  the  West  Jersey  Railroad  Company  was  ordered  to 
pay  that  sum  to  the  plaintiff's.  This  award  was  subsequently 
set  aside  in  a  suit  in  equity  brought  in  New  Jersey. 

The  plaintiff's  further  offered  to  prove  their  compliance  in 
all  respects  with  the  terms  of  the  lease,  its  value,  and  the  loss 
and  damage  they  had  sustained  by  reason  of  its  termination  as 
aforesaid.  The  court  excluded  the  offered  testimony  on  the 
ground  that  the  lease  by  the  Millville  and  Glassboro  Railroad 
Company  to  the  plaintiffs  was  iiltra  vires,  and  directed  the  jury 
to  return  a  verdict  for  the  defendant.  The  plaintiffs  duly  ex- 
cepted, and  sued  out  this  writ. 

Miller,  j_  *  *  *  "Yhe  ground  on  w^hich  the  court  held 
the  contract  to  be  void,  and  on  which  the  ruling  is  supported  in 
argument  here,  is  that  the  contract  amounted  to  a  lease,  by 
which  the   railroad,   rolling-stock,    and   franchises   of  the   cor- 
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poration  were  transferred  to  plaintiffs,  and  that  such  a  contract 
was  ultra  vires  of  the  company. 

It  is  denied  by  the  plaintiffs  that  the  contract  can  be  fairly 
called  a  lease. 

But  we  know  of  no  element  of  a  lease  which  is  wanting  in 
this  instrument.  "A  lease  for  years  is  a  contract  between  lessor 
and  lessee,  for  possession  of  lands,  etc.,  on  the  one  side,  and  a 
recompense  by  rent  or  other  consideration  on  the  other."  4 
Bac.  Abr.  632.     *     *     * 

The  authority  to  make  this  lease  is  placed  by  counsel  pri- 
marily in  the  following  language  of  the  thirteenth  section  of  the 
company's  charter: 

"That  it  shall  be  lawful  for  the  said  company,  at  any  time 
during  the  continuance  of  its  charter,  to  make  contracts  and 
engagements  with  any  other  corporation,  or  with  individuals, 
for  the  transporting  or  conveying  any  kinds  of  goods,  produce, 
merchandise,  freight,  or  passengers,  and  to  enforce  the  fulfill- 
ment of  such  contracts. ' ' 

This  is  no  more  than  saying:  "You  may  do  the  business  of 
carrying  goods  and  passengers,  and  may  make  contracts  for 
doing  that  business.  Such  contracts  you  may  make  with  any 
other  corporation  or  with  individuals."  No  doubt  a  contract 
by  which  the  goods  received  from  railroad  or  other  carrying 
companies  should  be  carried  over  the  road  of  this  company,  or 
by  which  goods  or  passengers  from  this  road  should  be  carried  by 
other  railroads,  whether  connecting  immediately  with  them  or 
not,  are  within  this  power,  and  are  probably  the  main  object  of 
the  clause.  But  it  is  impossible,  under  any  sound  rule  of  con- 
struction, to  find  in  the  language  used  a  permission  to  sell, 
lease,  or  transfer  to  others  the  entire  road  and  the  rights  and 
franchises  of  the  corporation.  To  do  so  is  to  deprive  the  com- 
pany of  the  power  of  making  those  contracts  which  this  clause 
confers,  and  of  performing  the  duties  which  it  implies.    *    *    * 

It  is  next  insisted,  in  the  language  of  counsel,  that  though 
this  may  be  so,  "a  corporate  body  may  (as  at  common  law)  do 
any  act  which  is  not  either  expressly  or  impliedly  prohibited 
by  its  charter;  although  where  the  act  is  unauthorized  by  the 
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charter  a  shareholder  may  enjoin  its  execution,  and  the  state 
may,  by  proper  process,  forfeit  the  charter." 

We  do  not  concur  in  this  proposition.  We  take  the  general 
doctrine  to  be  in  this  country,  though  there  may  be  exceptional 
cases  and  some  authorities  to  the  contrary,  that  the  powers  of 
corporations  organized  under  legislative  statutes  are  such  and 
such  only  as  those  statutes  confer.  Conceding  the  rule  appli- 
cable to  all  statutes,  that  what  is  fairly  implied  is  as  much 
granted  as  what  is  expressed,  it  remains  that  the  charter  of  a 
corporation  is  the  measure  of  its  powers,  and  that  the  enumera- 
tion of  these  powers  implies  the  exclusion  of  all  others.  *  *  * 
There  is  another  principle  of  equal  importance  and  equally 
conclusive  against  the  validity  of  this  contract,  which,  if  not 
coming  exactly  within  the  doctrine  of  ultra  vires  as  we  have 
just  discussed  it,  shows  very  clearly  that  the  railroad  company 
was  without  the  power  to  make  such  a  contract. 

That  principle  is  that  where  a  corporation,  like  a  railroad 
company,  has  granted  to  it  by  charter  a  franchise  intended  in 
large  measure  to  be  exercised  for  the  public  good,  the  due  per- 
formance of  those  functions  being  the  consideration  of  the 
public  grant,  any  contract  which  disables  the  corporation  from 
performing  those  functions,  which  undertakes,  without  the  con- 
sent of  the  state,  to  transfer  to  others  the  rights  and  powers 
conferred  by  the  charter,  and  to  relieve  the  grantees  of  the 
burden  which  it  imposes,  is  a  violation  of  the  contract  with 
the  state,  and  is  void  as  against  public  policy.     *     *     * 

It  remains  to  consider  the  suggestion  that  the  contract,  having 
been  executed,  the  doctrine  of  ultra  vires  is  inapplicable  to  the 
case.  There  can  be  no  question  that,  in  many  instances  where 
an  invalid  contract,  which  the  party  to  it  might  have  avoided 
or  refused  to  perform,  has  been  fully  performed  on  both  sides, 
whereby  money  has  been  paid  or  property  changed  hands,  the 
courts  have  refused  to  sustain  an  action  for  the  recovery  of 
the  property  or  the  money  so  transferred. 

In  regard  to  corporations  the  rule  has  been  well  laid  down  by 
Comstock,  C.  J.,  in  Parish  v.  Wheeler,  22  N.  Y.  494,  that  the  exe- 
cuted dealings  of  corporations  must  be  allowed  to  stand  for  and 
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against  both  parties  when  the  plainest  rules  of  good  faith  re- 
quire it. 

But  what  is  sought  in  the  ea.se  before  us  is  the  enforcement 
of  the  unexecuted  part  of  this  agreement.  So  far  as  it  has  been 
executed,  namely,  the  four  or  five  years  of  action  under  it,  the 
accounts  have  been  adjusted  and  each  party  has  received  what 
he  was  entitled  to  by  its  terms.  There  remains  unperformed 
the  covenant  to  arbitrate  with  regard  to  the  value  of  the  con- 
tract. It  is  the  damages  provided  for  in  that  clause  of  the 
contract  that  are  sued  for  in  this  action.  Damages  for  a  ma- 
terial part  of  the  contract  never  performed;  damages  for  the 
value  of  a  contract  which  was  void.  It  is  not  a  case  of  a  con- 
tract fully  executed.  The  very  nature  of  the  suit  is  to  recover 
damages  for  its  non-performance.  As  to  this  it  is  not  an  ex- 
ecuted contract. 

Not  only  so,  but  it  is  a  contract  forbidden  by  public  policy 
and  beyond  the  power  of  the  defendants  to  make.  Having  en- 
tered into  the  agreement  it  was  the  duty  of  the  company  to 
rescind  or  abandon  it  at  the  earliest  moment.  This  duty  was 
independent  of  the  clause  in  the  contract  which  gave  them  the 
right  to  do  it.  Though  they  delayed  its  performance  for  several 
years,  it  was  nevertheless  a  rightful  act  when  it  was  done.  Can 
this  performance  of  a  legal  duty,  a  duty  both  to  stockholders  of 
the  company  and  to  the  public,  give  to  the  plaintiffs  a  right 
of  action?  Can  they  found  such  a  right  on  an  agreement  void 
for  want  of  corporate  authority  and  forbidden  by  the  policy  of 
the  law?  To  hold  that  they  can,  is,  in  our  opinion,  to  hold  that 
any  act  performed  in  executing  a  void  contract  makes  all  its 
parts  valid,  and  that  the  more  that  is  done  under  a  contract 
forbidden  by  law,  the  stronger  is  the  claim  to  its  enforcement 
by  the  courts. 

We  can  not  see  that  the  present  case  comes  within  the  prin- 
ciple that  requires  that  contracts,  which,  though  invalid  for 
want  of  corporate  power,  have  been  fully  executed,  shall  remain 
as  the  foundation  of  rights  acquired  by  the  transaction. 

We  have  given  this  case  our  best  consideration  on  account 
of  the  importance  of  the  principles  involved  in  its  decision,  and 
after  a  full  examination  of  the  authorities  we  can  see  no  error 
in  the  action  of  the  circuit  court.        Judgment  affirmed. 
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BRADBURY  v.  BOSTON  CANOE  CLUB. 

153  Mass.  77.     1891. 

Holmes,  J.  This  is  an  action  upon  a  promissory  note  for 
$150  and  interest,  given  by  the  defendant  to  the  plaintiff  for 
money  lent  to  it  by  the  plaintiff  to  be  u.sed  in  building  a  club- 
house. There  is  a  second  count  for  money  lent.  At  a  meeting 
duly  called  the  corporation  passed  a  vote  authorizing  its  treas- 
urer to  borrow  money  in  terms  sufficiently  broad  to  cover  the 
loan  in  question.  The  suggestion  that  no  sufficient  notice  of  the 
business  to  be  transacted  was  given,  does  not  seem  to  us  fairly 
open  on  the  agreed  facts.  Moreover,  it  would  be  impossible  to 
argue  that  the  defendant  had  not  recognized  and  ratified  the 
act  of  its  treasurer  in  borrowing  from  the  plaintiff.  The  money 
was  received  by  the  corporation,  and  was  used  by  it  for  the 
purpose  mentioned.  The  only  question  for  us  is,  whether  the 
corporation  acted  illegally  in  borrowing  money  for  the  pur- 
pose of  erecting  a  club-hoiLse  upon  land  of  which  it  held  a  lease. 

The  defendant  is  a  corporation  formed  under  the  Public 
Statutes,  ch.  115,  §  2,  for  encouraging  athletic  exercises.  By 
section  7  it  "may  hold  real  and  personal  estate,  and  may  hire, 
purchase,  or  erect  suitable  buildings  for  its  accommodations,  to 
an  amount  not  exceeding  $500,000,"  etc.  We  are  of  opinion 
that  under  these  words  the  defendant  had  power  to  take  a 
lease  of  land  and  to  erect  a  suitable  club-house  upon  it.  Hav- 
ing this  power  it  was  entitled  to  raise  money  for  the  purpose. 
No  argument  is  needed  to  show  that  the  power  at  the  end  of  sec- 
tion 7  to  receive  and  hold  in  trust  funds  received  by  gift  or 
bequest  does  not  confine  the  corporation  to  that  mode  of  rais- 
ing it.  Borrowing  money  is  a  usual  and  proper  means  of  ac- 
complishing what  the  statute  expressly  permits.  See  Fay  v. 
Noble,  12  Cush.  1,  18;  Morville  v.  American  Tract  Society,  123 
Mass.  129,  136;  Davis  v.  Old  Colony  Railroad,  131  Mass.  258, 
271,  275.  As  this  is  a  sufficient  reason  for  giving  the  plaintiff 
judgment,  it  is  unnccassary  to  consider  whether  there  are  not 
others. 

Judgment  for  the  plaintiff. 
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MONUMENT  NATIONAL  BANK  v.  GLOBE  WORKS. 
101  Mass.  57.     1869. 

Hoar,  j.  *  *  *  The  single  question  presented  for  our 
decision  in  this  cause,  all  others  which  arise  upon  the  report 
having  been  waived,  is,  whether  the  note  of  a  manufacturing 
corporation,  in  the  hands  of  a  holder  in  good  faith  for  value, 
who  took  it  before  maturity,  and  without  any  knowledge  that  the 
makers  had  not  received  the  full  consideration,  can  not  be  en- 
forced against  them,  because  it  was  in  fact  made  as  an  accom- 
modation note. 

The  argument  for  the  defendants  takes  the  ground  that  to 
issue  an  accommodation  note  is  not  within  the  powers  conferred 
upon  the  corporation ;  and  that,  as  any  persons  taking  it  had  no- 
tice that  it  was  the  note  of  the  corporation,  they  had  notice 
that  it  was  of  no  validity  unless  issued  for  the  purpose  within 
the  scope  of  the  corporate  powers,  and  were,  therefore,  bound  to 
ascertain  not  only  that  it  w^as  executed  by  the  officer  of  the  cor- 
poration who  had  the  general  authority  to  sign  the  notes  which 
they  might  lawfully  make,  but  that  the  purpose  for  which  it 
was  issued  was  such  as  the  charter  authorized  them  to  enter- 
tain and  execute. 

The  court  are  all  of  opinion  that  this  position  is  not  tenable, 
and  that  the  defense  can  not  be  maintained. 

It  has  long  been  settled  in  this  commonwealth  that  a  man- 
ufacturing corporation  has  the  power  to  make  a  negotiable 
promissory  note.  Narragansett  Bank  v.  Atlantic  Silk  Co.,  3 
]\ret.  282.  And  it  was  held  in  Bird  v.  Daggett,  97  Mass.  494, 
as  a  just  corollary  to  that  proposition,  that  such  note  in  the 
hands  of  a  holder  in  good  faith  for  value  is  binding  upon  the 
maker,  although  made  as  an  accommodation  note.  The  question 
was  not  discussed,  nor  the  reasons  for  the  decision  fully  stated 
in  Bird  v.  Daggett;  but  it  Avas  assumed  that  the  doctrine  an- 
nounced was  clear  and  undoubted  law. 

The  doctrine  of  ultra  vires  has  been  carried  much  farther  in 
England  than  the  courts  in  this  country  have  been  disposed  to 
extend  it;  but,  with  just  limitations,  the  principle  can  not  be 
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questioned,  that  the  limitations  to  the  authority,  powers,  and 
liability  of  a  corporation  are  to  be  found  in  the  act  creating  it. 
And  it  no  doubt  follows,  as  claimed  by  the  learned  counsel  for 
the  defendants,  that  when  powers  are  conferred  and  defined 
by  statute,  everyone  dealing  with  the  corporation  is  presumed 
to  know  the  extent  of  those  powers. 

But  when  the  transaction  is  not  the  exercise  of  a  power  not 
conferred  on  a  corporation,  but  the  abuse  of  a  general  power 
in  a  particular  instance,  the  abuse  not  being  known  to  the  other 
contracting  party,  the  doctrine  of  ultra  vires  does  not  apply. 
As  was  said  by  Selden  J.,  in  Bissell  v.  Michigan  Southern  and 
Northern  Indiana  Railroad  Company,  22  N.  Y.  289,  290: 
"There  are  no  doubt  cases  in  w^hich  a  corporation  would  be 
estopped  from  setting  up  this  defense,  although  its  contract 
might  have  been  really  unauthorized.  It  would  not  be  avail- 
able in  a  suit  brought  by  a  bona  fide  indorsee  of  a  negotiable 
promi.ssory  note,  provided  the  corporation  was  authorized  to 
give  notes  for  any  purpose ;  and  the  reason  is,  that  the  corpora- 
tion, by  giving  the  note,  has  virtually  represented  that  it  was 
given  for  some  legitimate  purpose ;  and  the  indorsee  could  not  be 
presumed  to  know  the  contrary.  The  note,  however,  if  given 
by  a  corporation,  absolutely  prohibited  by  its  charter  from  giv- 
ing notes  at  all,  would  be  voidable  not  only  in  the  hands  of  the 
original  payee,  but  in  those  of  any  subsequent  holder;  because 
all  persons  dealing  with  a  corporation  are  bound  to  take  notice 
of  the  extent  of  its  chartered  powers.  The  same  principle  is 
applicable  to  contracts  not  negotiable.  When  the  want  of  pow- 
er is  apparent  upon  comparing  the  act  done  with  the  terms  of 
the  charter,  the  party  dealing  with  the  corporation  is  presumed 
to  have  knowledge  of  the  defect,  and  the  defense  of  ultra  vires 
is  available  against  him.  But  such  a  defense  would  not  be  per- 
mitted to  prevail  against  a  party  who  can  not  be  presumed  to 
have  had  any  knowledge  of  the  want  of  authority  to  make  the 
contract.  Hence,  if  the  question  of  power  depends  not  merely 
upon  the  law  under  which  the  corporation  acts,  but  upon  the 
existence  of  certain  extrinsic  facts,  resting  peculiarly  within  the 
knowledge  of  the  corporate  officers,  then  the  corporation  would 
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be  estopped  from  denying  that  which,  by  assuming  to  make  the 
contract,  it  had  virtually  affirmed. 

This  doctrine  seems  to  us  sound  and  reasonable ;  and  in  con- 
formity with  it,  it  was  held,  in  Farmers'  and  Mechanics'  Bank 
V.  Empire  Stone  Dressing  Company,  5  Bosw.  275,  that  an  ac- 
commodation acceptance  by  an  officer  of  a  manufacturing  cor- 
poration, on  behalf  of  the  company,  was  not  binding,  unless 
the  consideration  had  been  advanced  upon  the  face  of  the  ac- 
ceptance ;  but  that  if  the  consideration  was  paid  in  good  faith 
after  the  acceptance,  and  upon  the  credit  of  it,  it  could  be 
enforced.     *     *     * 

Judgment  for  plaintiffs. 


MURPHY  ET  AL.  v.  ARKANSAS  &  L.  LAND  IMPROVE- 
MENT COMPANY. 

1899.     In   the   United  States  Circuit   Court,  N.  D.  Arkansas. 

97  Fed.  Rep.  723-730. 

Bill  to  foreclose  a  trust  deed.  P.  F.  B.  owned  one-third  of  a 
$30,000  judgment  in  favor  of  the  A.  &.  L.  R.  Co.  against  J.  D. 
B.  In  order  to  discharge  this  third,  J.  D.  B.  paid  P.  F.  B. 
$6,000,  and  delivered  to  him  a  note  for  $4,000,  secured  by  a  deed 
of  trust,  executed  by  the  Land  Company,  and  made  payable  to 
J.  D.  B.  or  his  assignee,  for  the  purpose  of  enabling  him  to  pay 
his  claim.  The  note  and  deed  were  executed  with  the  full 
consent  of  all  the  directors  and  shareholders  of  the  Land  Com- 
pany, composed  of  J.  D.  B.,  who  owned  all  the  stock  except 
shares  necassary  to  qualify  a  son  of  J.  D.  B.  and  his  attorney  to 
be  directors;  also  at  a  time  when  the  corporation  had  ample 
property  to  pay  all  its  debts  including  this  claim.  P.  F.  B. 
assigned  the  note  and  deed  of  trust  in  the  ordinary  course  of 
business  to  IMurphy,  who  brings  the  suit. 

Rogers,  District  Judge.  *  *  *  It  is  urged  that  the  land 
company  had  no  authority  to  execute  accommodation  paper,  and 
hence  the  execution  of  the  note  was  ultra  vires.  I  incline  to 
think  that  the  charter  of  the  land  company  is  broad  enough  to 
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authorize  it  to  execute  accommodation  paper,  but  it  makes  no 
difference  as  to  that.  The  land  company  is  a  private  corpora- 
tion. It  owed  no  debts.  The  paper  was  issued  by  the  con- 
sent of  all  the  stockholders,  and  it  has  been  accepted,  and  the 
consideration  parted  with  by  P.  F.  B.  for  it.  Can  it  now  be 
permitted  to  take  shelter  under  the  plea  of  ultra  vires?  I  think 
not.     In  1  Cook  Corp.,  §  3,  the  author  says: 

"A  private  corporation  may  become  an  accommodation  indors- 
er,  distribute  its  assets,  issue  its  notes,  stock,  or  bonds  below  par, 
or,  for  no  consideration  whatever,  give  away  its  assets,  or  may 
mortgage  its  property  for  the  personal  benefit  of  a  part  or  all 
of  its  stockholders  or  officers;  provided,  alwa3\s,  that  all  the 
stockholders  assent,  and  provided  that  corporate  creditors  are 
not  injured,  and  provided  that  no  statute  forbids  such  acts. 
The  doctrine  of  idtra  vires  is  no  longer  held  to  forbid  such  acts 
by  a  private  corporation  under  such  circumstances.  *  *  * 
The  theory  of  a  corporation  is  that  it  has  no  powers  except  those 
expressly  given  or  nece^ssarily  implied.  But  this  theory  is  no 
longer  strictly  applied  to  private  corporations.  A  private  cor- 
poration may  exercise  many  extraordinary  powers,  provided  all 
of  its  stockholders  assent,  and  none  of  its  creditors  are  injured. 
There  is  no  one  to  complain  except  the  state,  and,  the  business 
being  entirely  private,  the  state  does  not  interfere.  Thus,  fifty 
years  ago  the  courts  would  have  summarily  declared  it  illegal 
for  a  business  corporation  to  become  an  accommodation  indorser 
of  commercial  paper,  but  today  there  is  no  rule  of  public  policy 
which  prohibits  a  private  corporation  having  a  capital  stock 
from  becoming  the  accommodation  indorser  of  commercial  pa- 
per, providing  such  indorsement  is  made  with  the  knowledge  and 
assent  of  all  the  directors  and  stockholders,  and  provided  cor- 
porate creditors  are  paid." 

In  the  subsequent  discussion  of  the  author  it  is  shown  that 
whatever  is  done  by  a  private  corporation  with  the  assent  of 
all  of  its  stockholders,  and  where  no  creditor  is  injured,  although 
it  may  be  ultra  vires,  is  lawful,  and  will  be  enforced  by  the 
courts.  The  principle  does  not  apply  to  railroad  corporations 
or  quasi-itubliQ  corporations.     *     *     * 

Decree  for  plaintiff. 
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MALLORY  V.  HANAIJR  OIL  WORKS. 
86  Tenn.  598.     1888. 

Appeal  in  error  from  circuit  court  of  Shelby  county. 

LuRTON,  J.  This  is  an  action  of  unlawful  detainer,  brought 
by  the  Hanaur  Oil  Works,  a  corporation  created  under  the 
General  Incorporation  Act  of  1875,  and  engaged  in  the  manu- 
facture of  cotton-seed  oil  at  Memphis,  Tenn. 

The  facts  which  raise  the  question  to  be  determined  are  these : 
In  July,  1884,  a  contract  was  entered  into  by  and  between  four 
corporations  engaged  in  manufacturing  cotton-seed  oil  at  Mem- 
phis for  the  formation  of  what  is  designated  in  the  agreement  as 
a  "combination,"  "syndicate,"  and  "partnership."  The  con- 
tracting mills  agreed  to  select  a  committee,  composed  of  repre- 
sentatives from  each  corporation,  and  to  turn  over  to  this  com- 
mittee the  properties  and  machinery  of  each  mill,  to  be  man- 
aged and  operated  by  this  committee,  through  officers,  agents 
and  employes  selected  by  them,  for  the  common  benefit,  the 
profits  and  losses  of  such  operations  to  be  shared  in  proportions 
agreed  upon.  This  arrangement  was  to  last  one  year,  but,  with 
consent  of  all,  might  be  renewed  for  two  additional  years,  and, 
as  appears,  was  at  the  end  of  first  year  renewed  for  two  other 
years,  terminating  August  1,  1887.     *     *     * 

The  charter  is  the  measure  of  its  powers,  and  the  enumera- 
tion thereof  implies  the  exclusion  of  all  others.  We  are  not  to 
look  to  the  charter  to  see  whether  the  thing  done  be  prohibited, 
but  whether  there  is  authority  to  do  it.  These  principl&s  we 
understand  to  have  the  support  of  the  great  weight  of  authority 
in  this  country,  and  to  have  the  sanction  of  the  supreme  court 
of  the  United  States.     Thomas  v.  Railroad  Co.,  101  U.  S.  71. 

This  view  of  the  law  has  been  the  one  entertained  by  this 
court,  and  clearly  and  distinctly  enforced  in  an  opinion  by  the 
present  chief  justice  in  the  case  of  Elevator  Company  v.  Mem- 
phis and  Charleston  R.  Co.,  1  Pick.  703.  The  power  to  enter 
into  a  partnership  is  not  expressly  or  impliedly  conferred  by  our 
act  of  1875,  under  which  the  Hanaur  Oil  Works  is  incorporated. 
Neither  is  such  authority  within  the  implied  powers  of  corpora- 
tions.    A  partnership  and  a  corporation  are  incongruous.     Such 
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a  contract  is  wholly  consistent  with  the  scope  and  tenor  of  the 
powers  expressly  conferred  and  the  duties  expressly  enjoined 
upon  a  corporation,  whether  it  be  a  strictly  business  and  private 
corporation  or  one  owing  duties  to  the  public,  such  as  a  common 
carrier.  In  a  partnership  each  member  binds  the  firm  when 
acting  within  the  scope  of  the  business.  A  corporation  must  act 
through  its  directors  or  authorized  agents,  and  no  individual 
member  can,  as  such  member,  bind  the  corporation. 

Now,  if  a  corporation  he  a  member  of  a  partnership  it  may 
he  hound  hy  any  other  memher  of  the  association,  and  in  so 
doing  he  would  act,  not  as  an  officer  or  agent  of  the  corpora- 
tion, and  hij  virtue  of  authority  received  from  it,  hut  as  a  prin- 
cipal in  an  association  in  which  all  are  equal,  and  each  capable 
of  binding  the  society  by  his  acts.  The  whole  policy  of  the  law 
creating  and  regulating  corporations  looks  to  the  exclusive  man- 
agement of  the  affairs  of  each  corporation  hy  the  officers  pro- 
vided for  or  authorized  hy  its  charter.  This  management  miist 
he  separate  and  exclusive,  and  any  arrangement  by  which  the 
control  of  the  affairs  of  the  corporation  should  he  taken  from 
its  stockholders  and  the  authorized  officers  and  agents  of  the 
corporation  would  be  hostile  to  the  policy  of  our  general  incor- 
poration acts.  The  decided  weight  of  authority  is  that  a  cor- 
poration has  not  the  power  to  enter  a  partnership,  either  with 
other  corporations  or  ivith  individuals.  Says  Mr.  Morawetz: 
' '  It  seems  clear  that  corporations  are  not  impliedly  authorized  to 
enter  into  partnership  with  other  corporations  or  individuals. 
The  existence  of  a  partnership  not  only  would  interfere  with  the 
management  of  the  corporation  by  its  regularly  appointed  offi- 
cers, but  would  impair  the  authority  of  the  shareholders  them- 
selves, and  involve  the  company  in  new  responsibilities  through 
agents  over  whom  it  had  no  control. ' '  1  Morawetz  Corp.,  §  421 ; 
Whittenton  Mills  v.  Upton,  10  Gray  528  (s.  e.  71  Am.  Dee.  681) ; 
Angell  &  Ames  Corp.,  §  272. 

It  is  unnecessary  to  consider  this  contract  as  constituting  a 
mere  traffic  arrangement;  for  the  conclusion  already  announced 
that  it  was  an  effort  to  form  a  partnership,  determines  that  in 
its  scope  and  effect  it  sought  to  accomplish  much  more  than 
M^ould  be  understood  by  the  phrase  "traffic  arrangement." 
Affirmed, 
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UNITED  STATES  v.  ADDYSTON  PIPE  AND  STEEL 
COMPANY  ET  AL. 

85  Fed.  Rep.  271,  Aff'd  175  U.  S.  211.     1898. 

Appeal  from  the  circuit  court.  Suit  in  equity  by  the  attorney- 
general  of  the  United  States  against  six  corporations  engaged  in 
manufacturing  cast  iron  pipe,  charging  them  with  a  combina- 
tion and  conspiracy  in  restraint  of  inter-state  commerce,  con- 
trary to  the  anti-trust  law  passed  by  congress  July  2,  1890. 
The  defendants  were  the  Addyston  Co.,  of  Cincinnati,  Ohio, 
Long  &  Co.,  of  Louisville,  Ky.,  Howard-Harrison  &  Co.,  of  Bes- 
semer, Ala.,  Anniston  Co.,  of  Anniston,  Ala.,  South  Pittsburgh 
Co.,  of  South  Pittsburgh,  Tenn.,  and  the  Chattanooga  Co.,  of 
Chattanooga,  Tenn.  The  petition  prayed  for  a  seizure  and  con- 
fiscation of  the  pipe,  a  dissolution  of  the  conspiracy  and  a  per- 
petual injunction  against  the  same.  Defendants  admitted  the 
existence  of  an  association  for  the  purpose  of  avoiding  ruinous 
competition,  but  denied  that  it  was  in  restraint  of  trade,  created 
a  monopoly  or  violated  the  anti-trust  law.  The  circuit  court 
dismissed  the  petition.  The  evidence  showed  that  the  association 
had  divided  up  the  United  States  into  "pay"  and  "free"  terri- 
tory ;  the  capacity  of  the  mills  in  the  pay  territory  was  392,500 
tons,  220,000  tons  being  represented  by  the  association,  the  other 
mills  in  the  pay  territory  being  located  in  Colorado,  Texas,  Ore- 
gon and  St.  Louis,  with  an  aggregate  capacity  of  57,500  tons, 
and  at  Columbus,  Cleveland  and  New  Comerstown,  Ohio,  and 
Detroit,  Mich.,  with  an  aggregate  capacity  of  113,000  tons;  the 
capacity  of  mills  in  the  "free"  territory  was  348,000  tons,  and 
they  were  located  in  eastern  Virginia  (14,000  tons),  four  in 
eastern  Pennsylvania  (87,000  tons),  three  in  New  Jersey 
(210,000  tons),  and  two  in  New  York  (35,000  tons)  ;  from  these 
"free"  mills  to  the  "pay"  territory  the  freight  rates  varied 
from  $2  to  $6  per  ton.  Within  the  ' '  pay ' '  territory  of  thirty-four 
states  certain  cities  were  reserved  to  be  supplied  exclusively 
by  a  certain  company,  as,  e.  g.,  the  Addyston  Company  was  to 
have  the  exclusive  right  to  handle  the  businass  of  Cincinnati, 
Ohio,  Covington  and  Newport,  Ky.  The  plan  contemplated  was 
^  follows:    "All  competition  or  pipe  lettings  shall  take  place 
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among  the  various  pipe  shops  prior  to  said  letting.  To  accom- 
plish this  purpose  it  is  proposed  that  the  six  competitive  shops 
have  a  representative  board  located  at  some  central  city,  to  whom 
all  inquiries  for  pipe  shall  be  referred,  and  said  board  shall  fix 
the  price  at  which  said  pipe  shall  be  sold,  and  bids  taken  from 
the  respective  shops  for  the  privilege  of  handling  the  order,  and 
the  party  securing  the  order  shall  have  the  protection  of  all  the 
other  shops."  This  board  proceeded  as  follows:  "It  was 
moved  to  sell  the  519  pieces  of  20-inch  pipe  for  Omaha,  Neb.,  for 
$23.40  delivered.  Carried.  It  was  moved  that  Anniston  partic- 
ipate in  the  bonus,  and  the  job  be  sold  over  the  table.  Carried, 
Pursuant  to  the  motion,  the  519  pieces  20-inch  pipe  for  Omaha 
was  sold  to  Bassemer  at  a  premium  of  $8.20.  In  a  case  of  a  let- 
ting at  St.  Louis,  this  city  being  reserved  to  the  Bessemer  (Ala.) 
Company,  the  price  was  fixed  by  the  association  at  $24  per  ton 
on  2,800  tons,  and  the  bonus  at  $6.50.  Before  the  letting,  the 
vice-president  of  the  Bessemer  Company  wrote  to  the  other  mem- 
bers of  the  association  saying,  * '  I  prefer  that  if  any  of  you  fiind 
it  necassary  to  put  in  a  bid  -without  going  to  St.  Louis,  please 
bid  not  less  than  $27  for  the  pipe.  *  *  *  I  would  also  like 
to  know  as  to  which  of  you  would  find  it  convenient  to  have  a 
representative  at  the  letting.  It  will  be  necessary  to  have  two 
outside  bidders."  At  the  letting  the  Addyston  Company  bid 
$24.37  and  the  Louisville  Company  $24.57.  The  contract  being 
let  to  the  Bessemer  Company  at  $24;  the  evidence  showed  that 
the  Chattanooga  Company  could  have  furnished  the  same  at 
from  $17  to  $18  per  ton  at  a  profit.  The  bonus  or  premium  bid 
was  to  be  paid  to  the  other  companies  in  proportion  to  the 
capacities  of  the  various  milLs,  There  was  much  other  evidence 
of  a  similar  and  confirmatory  character. 

Taft,  C.  J.  *  *  *  Two  questions  are  presented  in  this 
ease  for  our  decision  :  1.  Was  the  association  of  the  defendants 
a  contract,  combination,  or  conspiracy  in  restraint  of  trade,  as 
the  terms  are  to  be  understood  in  the  act?  2.  Was  the  trade 
thus  restrained  between  the  states? 

The  contention  on  behalf  of  defendants  is  that  the  associa- 
tion would  have  been  valid  at  common  law,  and  that  the  federal 
anti-trust  law  was  not  intended  to  reach  any  agreements  that 
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were  not  void  and  nnenforcible  at  common  law.  It  mip;ht  be  a 
sufficient  answer  to  this  contention  to  point  to  the  decision  of 
the  supreme  court  of  the  United  States  in  the  United  States  v. 
Trans-Mis.souri  Freight  As.^n.,  166  U.  S.  290,  17  Sup.  Ct.  540,  in 
which  it  was  held  that  contracts  in  restraint  of  interstate  trans- 
portation were  within  the  statute,  whether  the  restraints  would 
be  regarded  a^^  rea.sonable  at  common  law  or  not.  It  is  suggested, 
however,  that  that  ease  related  to  a  quasi-public  employment, 
necessarily  under  public  control  and  affecting  public  interests, 
and  that  a  less  stringent  rule  of  construction  applias  to  contracts 
restricting  parties  in  sales  of  merchandise,  which  is  purely  a 
private  business,  having  in  it  no  element  of  a  public  or  quasi- 
public  character.  Whether  or  not  there  is  substance  in  such  a 
distinction — a  question  we  do  not  decide— it  is  certain  that,  if 
the  contract  of  association  which  bound  the  defendants  was  void 
and  nnenforcible  at  the  common  law  because  in  restraint  of 
trade,  it  is  within  the  inhibition  of  the  statute  if  the  trade  it 
restrained  was  interstate.  Contracts  that  were  in  unreasonable 
restraint  of  trade  at  common  law  were  not  unlawful  in  the  sense 
of  being  criminal,  or  giving  rise  to  a  civil  action  for  damages  in 
favor  of  one  prejudicially  affected  thereby,  but  were  simply 
void,  and  were  not  enforced  by  the  courts.  Mogul  Steamship 
Co.  V.  McGregor,  Gow  &  Co.  (1892),  App.  Cas.  25;  Hornby  v. 
Close,  L.  R.  2  Q.  B.  153;  Lord  Campbell,  C.  J.,  in  Hilton  v. 
Eekerslej^,  6  El.  &  Bl.  47,  66 ;  Hannen,  J.,  in  Farrer  v.  Close, 
L.  R.  4  Q.  B.  602,  612.  The  effect  of  the  act  of  1890  is  to  render 
such  contracts  unlawful  in  an  affirmative  or  pasitive  sense,  and 
punishable  as  a  misdemeanor,  and  to  create  a  right  of  civil  ac- 
tion for  damages  in  favor  of  those  injured  thereby,  and  a  civil 
remedy  by  injunction  in  favor  of  both  private  persons  and  the 
public  against  the  execution  of  such  contracts  and  the  main- 
tenance of  such  trade  restraints. 

The  argument  for  defendants  is  that  their  contract  of  associa- 
tion was  not,  and  could  not  be,  a  monopoly,  because  their  aggre- 
gate tonnage  capacity  did  not  exceed  30  per  cent,  of  the  total 
tonnage  capacity  of  the  country;  that  the  restraints  upon  the 
members  of  the  association,  if  restraints  they  could  be  called,  did 
not  embrace  all  the  states,  and  were  not  unlimited  in  space ;  that 
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sneh  partial  restraints  were  justified  and  upheld  at  common  law 
if  reasonable,  and  (mly  proportioned  to  the  necessary  protection 
of  the  parties;  that  in  this  case  the  partial  restraints  were 
reasonable,  because  without  them  each  member  would  be  sub- 
jected to  ruinous  competition  by  the  other,  and  did  not  exceed 
in  degree  of  stringency  or  scope  what  was  necessary  to  protect 
the  parties  in  securing  prices  for  their  product  that  were  fair 
and  reasonable  to  themselves  and  the  public;  that  competition 
was  not  stifled  by  the  association,  because  the  prices  fixed  by  it 
had  to  be  fixed  with  reference  to  the  very  active  competition  of 
pipe  companies  which  were  not  members  of  the  association,  and 
which  had  more  than  double  the  defendant's  capacity;  that  in 
this  way  the  association  only  modified  and  restrained  the  evils 
of  ruinous  competition,  while  the  public  had  all  the  benefit  from 
competition  which  public  policy  demanded. 

From  early  times  it  was  the  policy  of  Englishmen  to  encour- 
age trade  in  England,  and  to  discourage  those  voluntary  re- 
straints which  tradesmen  were  often  induced  to  impose  on  them- 
selves by  contracts.  Courts  recognized  this  public  policy  by 
refusing  to  enforce  stipulations  of  this  character.  The  objec- 
tions to  such  restraints  were  mainly  two.  One  was  that  by  such 
contracts  a  man  disabled  himself  from  earning  a  livelihood,  with 
the  risk  of  becoming  a  public  charge,  and  deprived  the  com- 
munity of  the  benefit  of  his  labor.  The  other  was  that  such 
restraints  tended  to  give  to  the  covenantee,  the  beneficiary  of 
such  restraints,  a  monopoly  of  the  trade,  from  which  he  had  thus 
excluded  one  competitor,  and  by  the  same  means  might  exclude 
others.     *     *     * 

The  inhibition  against  restraints  of  trade  at  common  law 
seems  at  first  to  have  had  no  exception.  See  language  of  Justice 
Hull,  Year  Book,  2  Hen.  V.,  folio  5,  pi.  26.  After  a  time  it  be- 
came apparent  to  the  people  and  the  courts  that  it  was  in  the 
interest  of  trade  that  certain  covenants  in  restraint  of  trade 
should  be  enforced.  It  was  of  importance,  as  an  incentive  to 
industry  and  honest  dealing  in  trade,  that,  after  a  man  had  built 
up  a  business  with  an  extensive  good-will,  he  should  be  able  to 
sell  his  business  and  good-will  to  the  bast  of  advantage,  and  he 
could  not  do  unless  he  could  bind  himself  by  an  enforcible 
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contract  not  to  engage  in  the  same  business  in  such  a  way  as  to 
prevent  injury  to  that  which  he  was  about  to  sell.  It  was 
equally  for  the  good  of  the  public  and  trade,  when  partners  dis- 
solved, and  one  took  the  business  or  they  divided  the  business, 
that  each  partner  might  bind  himself  not  to  do  anything  in  trade 
thereafter  which  would  derogate  from  his  grant  of  the  interest 
conveyed  to  his  former  partner.  Again,  when  two  men  became 
partners  in  a  business,  although  their  union  might  reduce  com- 
petition, this  effect  was  only  an  incident  to  the  main  purpose  of 
a  union  of  their  capital,  enterprise,  and  energy  to  carry  on  a 
successful  business,  and  one  useful  to  the  community.  Restric- 
tions in  the  articles  of  partnership  upon  the  business  activity  of 
the  members,  with  a  view  of  securing  their  entire  effort  in  the 
common  enterprise,  were,  of  course,  only  ancillary  to  the  main 
end  of  the  union,  and  were  to  be  encouraged.  Again,  when  one 
in  business  sold  property  with  which  the  buyer  might  set  up  a 
rival  business,  it  was  certainly  reasonable  that  the  seller  should 
be  able  to  restrain  the  buyer  from  doing  him  an  injury  which, 
but  for  the  sale,  the  buyer  would  be  unable  to  inflict.  This  was 
not  reducing  competition,  but  was  only  securing  the  seller 
against  an  increase  of  competition  of  his  outi  creating.  Such  an 
exception  was  necessary  to  promote  the  free  purchase  and  sale 
of  property.  Again,  it  was  of  importance  that  business  men  and 
professional  men  should  have  every  motive  to  employ  the  ablest 
assistants,  and  to  instruct  them  thoroughly;  but  they  would 
naturally  be  reluctant  to  do  so  unless  such  assistants  were  able 
to  bind  themselves  not  to  set  up  a  rival  business  in  the  vicinity 
after  learning  the  details  and  secrets  of  the  business  of  their 
employers.     *     *     * 

For  the  reasons  given,  then,  covenants  in  partial  restraint  of 
trade  are  generally  upheld  as  valid  when  they  are  agreements 
(1)  by  the  seller  of  property  or  business  not  to  compete  with  the 
buyer  in  such  a  way  as  to  derogate  from  the  value  of  property 
or  business  sold;  (2)  by  a  retiring  partner  not  to  compete  with 
the  firm;  (3)  by  a  partner  pending  the  partnership  not  to  do 
anything  to  interfere,  by  competition  or  otherwise,  with  the 
business  of  the  firm;  (4)  by  the  buyer  of  property  not  to  use 
the  same  in  competition  with  the  business  retained  by  the  seller; 
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and  (5)  by  an  assistant,  servant  or  agent  not  to  compete  with 
his  master  or  employer  after  the  expiration  of  his  time  of  service. 
Before  such  agreements  are  upheld,  however,  the  court  must 
find  that  the  restraints  attempted  thereby  are  reasonably  neces- 
sary (1,  2  and  3)  to  the  enjoyment  by  the  buyer  of  the  property, 
good-will  or  interest  in  the  partnership  bought;  or  (4)  to  the 
legitimate  ends  of  the  existing  partnership;  or  (5)  to  the  pre- 
vention of  possible  injury  to  the  business  of  the  seller  from  use 
by  the  buyer  of  the  thing  sold;  or  (6)  to  protection  from  the 
danger  of  loss  to  the  employer's  business  caused  by  the  unjust 
use  on  the  part  of  the  employe  of  the  confidential  knowledge 
acquired  in  such  business. 

[Citations  omitted.] 

It  would  be  stating  it  too  strongly  to  say  that  these  five  classes 
of  covenants  in  restraint  of  trade  include  all  of  those  upheld  as 
valid  at  the  cominon  law ;  but  it  would  certainly  seem  to  follow 
from  the  tests  laid  down  for  determining  the  validity  of  such  an 
agreement  that  no  conventional  restraint  of  trade  can  be  en- 
forced unless  the  covenant  embodying  it  is  merely  ancillary  to 
the  main  purpose  of  a  lawful  contract,  and  necessary  to  protect 
the  covenantee  in  the  enjoyment  of  the  legitimate  fruits  of  the 
contract,  or  to  protect  him  from  the  dangers  of  an  unjust  use  of 
those  fruits  by  the  other  party.  In  Horner  v.  Graves,  7  Bing. 
735,  Chief  Justice  Tindal,  who  seems  to  be  regarded  as  the  high- 
est English  judicial  authority  on  this  branch  of  the  law  (see 
Lord  Macnaghten's  judgment  in  Nordenfeldt  v.  Maxim  Norden- 
feldt  Co.  (1894),  App.  Cas.  535,  567),  used  the  following  lan- 
guage : 

"We  do  not  see  how  a  better  test  can  be  applied  to  the  ques- 
tion, whether  this  is  or  not  a  reasonable  restraint  of  trade,  than 
by  considering  whether  the  restraint  is  such  only  as  to  afford  a 
fair  protection  to  the  interests  of  the  party  in  favor  of  whom  it 
is  given,  and  not  so  large  as  to  interfere  with  the  interests  of  the 
public.  Whatever  restraint  is  larger  than  the  necessary  protec- 
tion of  the  party  requires  can  be  of  no  benefit  to  either.  It  can 
only  be  oppressive.  It  is,  in  the  eye  of  the  law,  unreasonable. 
Whatever  is  injurious  to  the  interests  of  the  public  is  void  on 
the  ground  of  public  policy." 
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This  veiy  statement  of  the  rule  implies  that  the  contract  must 
be  one  in  which  there  is  a  main  purpose,  to  which  the  covenant 
in  restraint  of  trade  is  merely  ancillary.  The  covenant  is  in- 
serted only  to  protect  one  of  the  parties  from  the  injury  which, 
in  the  execution  of  the  contract  or  enjoyment  of  its  fruits,  he 
may  suffer  from  the  unrestrained  competition  of  the  other.  The 
main  purpose  of  the  contract  suggests  the  measure  of  protection 
needed,  and  furnishes  a  sufficiently  uniform  standard  by  which 
the  validity  of  such  restraints  may  be  judicially  determined.  In 
such  a  case,  if  the  restraint  exceeds  the  necessity  presented  by 
the  main  purpose  of  the  contract,  it  is  void  for  two  reasons: 
First,  because  it  oppresses  the  covenantor  without  any  corre- 
sponding benefit  to  the  covenantee ;  and,  second,  because  it  tends 
to  a  monopoly.  But  where  the  sole  object  of  both  parties  in 
making  the  contract  as  expressed  therein  is  merely  to  restrain 
competition,  and  enhance  or  maintain  prices,  it  w^ould  seem  that 
there  w^as  nothing  to  justify  or  excuse  the  restraint,  that  it 
would  necessarily  have  a  tendency  to  monopoly  and  therefore 
would  be  void.  In  such  a  case  there  is  no  measure  of  what  is 
necassary  to  the  protection  of  either  party  except  the  vague  and 
varying  opinion  of  judges  as  to  how  much,  on  principles  of 
political  economy,  men  ought  to  be  allowed  to  restrain  competi- 
tion. There  is  in  such  contracts  no  main  lawful  pui-pose  to  sub- 
serve which  partial  restraint  is  permitted,  and  by  which  its 
reasonableness  is  measured,  but  the  sole  object  is  to  restrain 
trade  in  order  to  avoid  the  competition  which  it  has  always  been 
the  policy  of  the  common  law  to  foster. 

[Review  of  cases  omitted.]     *     *     * 

Upon  this  review  of  the  law  and  the  authorities,  we  can  have 
no  doubt  that  the  association  of  the  defendants,  however  reason- 
able the  prices  they  fixed,  however  great  the  competition  they 
had  to  encounter,  and  however  great  the  necessity  for  curbing 
themselves  by  joint  agreement  from  committing  financial  suicide 
by  ill-advised  competition,  w^as  void  at  common  law,  because  in 
restraint  of  trade,  and  tending  to  a  monopoly.  But  the  facts  of 
the  case  do  not  require  us  to  go  so  far  as  this,  for  they  show  that 
the  attempted  justification  of  this  association  on  the  grounds 
stated  is  without  foundation. 
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Another  aspect  of  this  contract  of  association  brings  it  within 
the  term  used  in  the  statute,  "a  conspiracy  in  restraint  of 
trade."  A  conspiracy  is  a  combination  of  two  or  more  persons 
to  accomplish  an  unlawful  end  by  lawful  means  or  a  lawful  end 
by  unlawful  means.  In  the  answer  of  the  defendants,  it  is 
averred  that  the  chief  way  in  which  cast-iron  pipe  is  sold  is  by 
contracts  let  after  competitive  bidding  invited  by  the  intending 
purchaser.  It  would  have  much  interfered  with  the  smooth 
working  of  defendants'  association  had  its  existence  and  pur- 
poses become  known  to  the  public.  A  part  of  the  plan  was  a 
deliberate  attempt  to  create  in  the  minds  of  the  members  of  the 
public  inviting  bids  the  belief  that  competition  existed  between 
the  defendants.  Several  of  the  defendants  were  required  to  bid 
at  every  letting,  and  to  make  their  bids  at  such  prices  that  the 
one  already  selected  to  obtain  the  contract  should  have  the  low- 
est bid. 

It  is  well  settled  that  an  agreement  between  intending  bidders 
at  a  public  auction  or  a  public  letting  not  to  bid  against  each 
other,  and  thus  to  prevent  competition,  is  a  fraud  upon  the  in- 
tending vendor  or  contractor,  and  the  ensuing  sale  or  contract 
will  be  set  aside.  Breslin  v.  Brown,  24  Ohio  St.  565 ;  Atcheson 
V.  Mallon,  43  N.  Y.  147 ;  Loyd  v.  Malone,  23  111.  41 ;  Wooten  v. 
Hinkle,  20  ]\Io.  290;  Phippen  v.  Stickney,  3  Mete.  (Mass.)  384; 
Kearney  v.  Taylor,  15  How.  494,  519 ;  Wilbur  v.  How,  8  Johns. 
444;  Hannah  v.  Fife,  27  Mich.  172;  Gibbs  v.  Smith,  115  Mass. 
592 ;  Swan  v.  Chorpenning,  20  Cal.  182 ;  Gardiner  v.  Morse,  25 
Maine  140;  Ingram  v.  Ingram,  49  N.  C.  188;  Brisbane  v.  Adams, 
3  N.  Y.  129 ;  Woodruff  v.  Berry,  40  Ark.  251 ;  Wald  Pol.  Cont, 
310,  note  by  Mr.  Wald,  and  cases  cited.  The  case  of  Jones  v. 
North,  L.  R.  19  Eq.  426,  to  the  contrary,  can  not  be  supported. 
The  largest  purchasers  of  pipe  are  municipal  corporations,  and 
they  are  by  law  required  to  solicit  bids  for  the  sale  of  pipe  in 
order  that  the  public  may  get  the  benefit  of  competition.  One 
of  the  means  adopted  by  the  defendants  in  their  plan  of  com- 
bination was  this  illegal  and  fraudulent  effort  to  evade  such 
laws,  and  to  decieve  intending  purchasers.  No  matter  what 
the  excuse  for  the  combination  by  defendants  in  restraint  of 
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trade,  the  illegality  of  the  means  stamps  it  as  a  conspiracy,  and 
so  brings  it  within  that  term  of  the  federal  statute. 

The  second  question  is  whether  the  trade  restrained  by  the 
combination  of  the  defendants  was  interstate  trade.     *     *     ♦ 

In  Robbins  v.  Taxing  Dist.,  120  U.  S.  489,  7  Sup.  Ct.  592,  a 
law  of  Tennessee,  which  imposed  a  tax  on  all  "drummers"  who 
solicited  orders  on  samples,  was  held  unconstitutional  in  so  far 
as  it  applied  to  the  drummer  of  an  Ohio  firm,  who  was  soliciting 
orders  for  goods  to  be  sent  from  Ohio  to  the  purchasers  in  Ten- 
nessee, on  the  ground  that  it  was  a  tax  on  interstate  commerce. 
In  delivering  the  opinion  of  the  court  in  that  case,  Mr,  Justice 
Bradley  said  (page  497,  120  U.  S.,  and  page  596,  7  Sup.  Ct.) 
that  a  tax  on  the  sale  of  goods,  or  the  offer  to  sell  them  before 
they  are  brought  into  the  state,  was  clearly  a  tax  on  interstate 
commerce.     He  further  said: 

"The  negotiation  of  sales  of  goods  which  are  in  another  state, 
for  the  purpose  of  introducing  them  into  the  state  in  which  the 
negotiation  is  made,  is  interstate  commerce."     *     *     * 

If  then,  the  soliciting  of  orders  for,  and  the  sale  of,  goods  in 
one  state,  to  be  delivered  from  another  state,  is  interstate  com- 
merce in  its  strictest  and  highest  sense— such  that  the  states 
are  excluded  by  the  federal  constitution  from  a  right  to  regulate 
or  tax  the  same,— it  vseems  clear  that  contracts  in  restraint  of 
such  solicitations,  negotiations,  and  sales  are  contracts  in  re- 
straint of  interstate  commerce.  The  anti-trust  law  is  an  effort  by 
congress  to  regulate  interstate  commerce.  Such  commerce  as 
the  states  are  excluded  from  burdening  or  regulating  in  any  way 
by  tax  or  otherwise,  because  of  the  power  of  congress  to  regulate 
interstate  commerce,  must,  of  necessity,  be  the  commerce  which 
congress  may  regulate,  and  which,  by  the  terms  of  the  anti- 
trust law,  it  has  regulated.  We  can  see  no  escape  from  the  con- 
clusion, therefore,  that  the  contract  of  the  defendants  was  in 
restraint  of  interstate  commerce.     *     *     * 

Reversed. 
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BRUNSWICK  GAS  LIGHT  COMPANY  v.  UNITED  GAS. 
FUEL  AND  LIGHT  COMPANY. 

1893.     In   the  Supreme  Judicial   Court   of  Maine.     85  Maine 
Rep.  532-541,  35  Am.  St.  Rep.  385. 

Action  to  recover  damages  for  breach  of  the  covenants  in  a 
lease.  The  defense  was  that  the  plaintiff,  being  a  corporation 
that  owed  a  duty  to  the  public,  had  no  legal  right  to  lease  such 
property  as  disabled  it  from  performing  this  duty. 

Walton,  J.  The  question  is  whether  a  gas  company,  which 
possesses  and  exercises  the  right  to  lay  its  pipes  in  the  public 
streets,  can  sell,  lease  or  assign  its  corporate  rights  and  privileges 
to  another  gas  company  without  the  consent  of  the  legislature. 

We  think  the  question  must  be  answered  in  the  negative. 
Corporations  possessing  and  exercising  the  right  of  eminent  do- 
main, owe  duties  to  the  public  from  the  performance  of  which 
they  are  not  allowed  to  escape  by  a  sale  or  lease  of  their  fran- 
chises, without  first  obtaining  the  consent  of  the  legislature. 
The  franchise  of  a  corporation  having  the  right  to  receive  tolls 
may  be  levied  on  to  satisfy  an  execution  against  the  corporation, 
and  in  this  way  it  may  be  deprived  of  its  corporate  powers  and 
privileges.  And  they  may  be  lost  by  the  foreclosure  of  a  legally 
executed  mortgage.  And  they  may  also  be  lost  by  laches  in  re- 
claiming them  when  they  have  been  illegally  sold,  leased  or  as- 
signed. But  subject  to  these  well-defined  exceptions,  it  is  now 
settled  by  an  overwhelming  weight  of  authority  that  public  or 
qiiasi-'public  corporations,  which  possess  and  exercise  the  right 
of  eminent  domain,  or  its  equivalent,  owe  duties  to  the  public, 
as  well  as  to  their  stockholders;  and  that  they  can  not  sell  or 
lease  their  corporate  powers  and  privileges,  and  thereby  disable 
themselves  from  performing  their  public  duties,  without  legLs- 
lative  authority.  It  is  the  duty  of  gas  companies,  water  com- 
paines,  street  railway  companies,  and  all  similar  corporations, 
which  have  obtained  the  right  to  use  the  public  streets  for  the 
erection  or  extension  of  their  works,  to  serve  the  public  faith- 
fully and  impartially,  and  at  reasonable  rates.  And  this  is  a 
duty  the  performance  of  which  may  be  enforced  by  the  courts. 
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And  one  reason  why  these  corporations  are  not  allowed  to  sell 
or  lease  their  corporate  powers  and  franchises,  without  legis- 
lative authority,  is  that  if  they  were  able  to  do  so,  they  might 
thereby  disable  themselves  from  the  performance  of  their  pub- 
lic duties,  and  thus  escape  from  the  power  of  the  courts  and 
of  the  legislature  to  enforce  their  performance. 

But  a  still  more  serious  objection  to  the  traffic  in  corporate 
franchises  is  the  ease  with  which  such  a  power  could  be  used 
to  create  monopolies.  By  its  exercise,  a  single  corporation  could 
easily  become  possessed  of  the  corporate  powers  and  privileges 
of  all  its  rivals,  and  thereby  annihiliate  competition  and  obtain  a 
complete  control  of  the  markets.  Such  combinations  are  usually 
hurtful,  and  sound  public  policy  requires  that  they  be  kept 
under  legislative  supervision  and  restraint. 

To  the  argument  that  similar  combinations  may  be  made  by 
individuals,  it  has  been  aptly  replied  that  men  are  mortal,  and 
their  combinations  short-lived,  but  corporations  are  immortal, 
and  their  combinations  and  acquisitions  may  go  on  forever ;  that 
they  may  add  field  to  field,  wealth  to  wealth,  and  power  to 
power,  till  they  become  too  strong  for  the  government  itself; 
that  all  experience  shows  that  such  accumulations  of  wealth  and 
power  are  dangerous  to  the  public  welfare;  and  that  while 
society  can  endure  the  accumulations  and  combinations  of  mor- 
tals, which  must  end  at  the  grave,  it  can  not  endure  similar 
accumulations  and  combinations  of  power  by  corporations,  which 
may  continue  forever.     *     *     * 

The  law  does  not  assume  that  all  combinations  of  corporate 
powers  and  franchises  are  necessarily  hurtful.  It  recognizes 
the  fact  that  they  are  sometimes  beneficial,  and  provides  a  way 
by  which  they  may  be  lawfully  made.  But  as  such  combinations 
are  liable  to  be  made  for  improper  purposes  and  with  condi- 
tions annexed  to  them  which  are  inadmissible,  sound  public 
policy  requires  that  they  be  made  under  legislative  supervision 
and  restraint. 

In  the  present  case  the  Bnmswick  Gas  Light  Company  un- 
dertook to  lease  all  its  property,  and  all  its  corporate  rights  and 
privileges,  to  the  United  Gas,  Fuel  and  Light  Company  for  twen- 
ty-five years.     The  latter  company  took  possession  of  the  works 
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and  held  them  for  seventeen  and  a  half  months,  making  im- 
provements upon  them  and  paying  a  portion  of  the  agreed  rent. 
It  then  abandoned  the  works,  and  possession  vi^as  resumed  by  the 
lessors. 

This  is  a  suit  by  the  lessors  against  the  lessees  for  a  breach 
of  the  covenants  contained  in  the  lease.  It  was  contended  in 
defense  that  the  lease  was  illegal  and  void,  and  that  no  re- 
covery could  be  had  upon  it.  The  presiding  justice  ruled,  as  a 
matter  of  law,  that  the  plaintiff  company  and  the  defendant 
company  had  power  to  execute  the  lease,  and  that  a  recovery 
could  be  had  for  a  breach  of  the  covenants  contained  in  it.  We 
think  the  ruling  was  erroneous.  No  legislative  authority  for 
making  the  lease  was  shown,  and,  without  such  authority,  we 
think  the  lease  miLst  be  regarded  as  ultra  pires  and  void.  The 
authorities  bearing  upon  the  question  are  not  in  entire  harmony ; 
but  the  weight  of  authority  seems  to  us  to  be  overwhelmingly  in 
favor  of  this  conclusion.  See  2  Beach  on  Corporations,  sections 
831  to  856,  inclusive,  and  the  six  pages  of  authorities,  pro  and 
con,  cited  under  the  section  last  cited.  The  cases  are  too  numer- 
ous for  citation  here,  and  the  few  cases  to  which  we  have  re- 
ferred will  furnish  a  key  to  all  of  them. 

But  it  is  claimed  that,  inasmuch  as  the  defendant  company 
took  and  held  possession  of  the  plaintiff  company's  works  by 
virtue  of  the  lease,  ultra  vires  is  no  defense  to  an  action  to  re- 
cover the  agreed  rent.  We  do  not  doubt  that  the  plaintiff  com- 
pany is  entitled  to  recover  a  reasonable  rent  for  the  time  the 
defendant  company  actually  occupied  the  works;  but  do  not 
think  the  amount  can  be  measured  by  the  ultra  vires  agreement. 
We  think  that  in  such  cases  the  recovery  must  be  had  upon  an 
implied  agreement  to  pay  a  reasonable  rent ;  and  that  while  the 
ultra  vires  agreement  may  be  used  as  evidence,  in  the  nature 
of  an  admission,  of  what  is  a  rea»sonable  rent,  it  can  not  be 
allowed  to  govern  or  control  the  amount.  It  seems  to  us  that  it 
would  be  absurd  to  hold  that  the  ultra  vires  lease  is  void  and 
at  the  same  time  hold  that  it  governs  the  rights  of  the  parties 
with  respect  to  the  amount  of  rent  to  be  recovered.  A  void 
instrument  governs  nothing.  We  think  the  correct  rule  is  the 
one  stated  by  Mr.  Justice  Gray,  in  a  recent  ease  in  the  United 
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States  Supreme  Court.  He  said  that  a  contract  made  by  a 
corporation  which  is  unlawful  and  void,  because  beyond  the 
scope  of  its  corporate  powers,  does  not  by  being  carried  into 
execution  become  lawful  and  valid;  and  that  the  proper  remedy 
of  the  aggrieved  party  is  to  disaffirm  the  contract  and  sue  to 
recover  as  on  a  quantum  meruit  the  value  of  what  the  defendant 
has  actually  received  the  benefit  of.  Pittsburgh,  etc.,  v.  Keokuk, 
etc.,  131  U.  S.  371.  We  think  this  is  the  correct  rule.  2  Beach 
on  Corp.,  §  423,  and  cases  there  sited. 
Exceptions  sustained. 


Pleading  Corporate  Existence* 

(Conflict  of  Authorities.) 

EXCHANGE  NATIONAL  BANK  v.  L.  J.  CAPPS  ET  AL. 

32  Neb.  242,  29  Am.  St.  Rep.  433.     1891. 

Suit  by  the  bank  upon  a  promissory  note  made  payable  to  the 
order  of  the  Exchange  National  Bank.  The  petition  read  sim- 
ply that  "Plaintiff  complains,"  etc.,  without  alleging  it  was  a 
corporation,  or  stating  under  what  law  it  was  organized.  A 
demurrer  to  the  petition  was  sustained,  and  this  is  the  error 
assigned. 

Maxwell,  j.  *  *  *  in  Platte  Valley  Bank,  v.  Harding, 
1  Neb.  461,  it  was  held  that  the  maker  of  a  note  payable  to  a 
bank,  in  an  action  on  the  note,  can  not  raise  the  question  of  the 
bank's  incorporation.  In  Angell  &  Ames  on  Corporations,  section 
632,  it  is  said:  "It  is,  however,  generally  admitted  that  a  cor- 
poration may  declare  in  its  corporate  name,  without  setting 
forth  in  the  declaration  the  act  of  incorporation  or  averring  that 
it  is  a  corporation  if  the  act  be  private." 

At  common  law  it  is  not  necessary  to  set  forth  in  the  declara- 
tion the  act  of  incorporation  when  an  action  is  brought  in  the  cor- 
porate name.  The  code  was  designed  to  simplify  procedure. 
There  is  no  requirement  of  the  statute  that  the  act  of  incorpora- 


*See  Sec.  1289,  Vol.  9,  Cyclopedia  of  Law. 
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tion  shall  be  averred,  and  it  seems  to  be  sufficient  to  bring  the 
action  in  the  corporate  name. 

In  Stanley  v.  R.  &  D.  R.  Co.,  89  N.  C.  331,  it  is  said:  "It  is 
difficult  to  assign  any  sufficient  reason  why  a  corporation  suing 
or  sued  should  be  designated  by  any  further  description  than 
its  corporate  name,  which  does  not  apply  with  equal  force  to  a 
natural  person,  the  only  purpose  in  either  case  being  to  point 
out  the  party  to  the  action.  The  appearance  and  plea  to  the 
merits  or  answer  is  a  concession  of  the  sufficiency  of  the  desig- 
nation of  the  person,  natural  or  artificial,  and,  if  intended  to  be 
disputed,  it  should  be  under  the  present  practice  by  answer." 

So  under  the  section  of  the  Iowa  code  in  regard  to  actions 
on  written  instruments,  when  "suit  may  be  brought  by  or 
against  any  of  the  parties  thereto,  by  the  same  name  and  de- 
scription as  those  by  which  they  are  designated  in  such  instru- 
ment." (Harris  Mfg.  Co.  v.  Marsh,  49  Iowa  11,  4  Am.  &  Eng. 
Ency.  of  Law  285.)  There  is  no  requirement  of  the  code  that 
authorizes  a  court  to  insist  upon  setting  out  the  act  of  incor- 
poration in  an  action  brought  in  the  corporate  name.  The  com- 
mon law  prevails  in  this  state  in  all  matters  where  there  is  no 
statute  to  the  contrary.  The  code  has  not  changed  the  common 
law  in  this  re-speet.  It  was,  therefore,  unnecessary  to  aver  the 
act  of  incorporation. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 


R.  W.  HOLLOW  AY  v.  THE  MEMPHIS,  EL  PASO  & 
PACIFIC  R.  R.  CO. 

23  Texas  465,  76  Am.  Bee.  68.     1859. 

[Suit  by  the  corporation  (without  alleging  its  corporate  ex- 
istence) against  Holloway  upon  a  written  contract  of  subscrip- 
tion to  the  stock  of  the  railroad  company.  The  defendant  de- 
murred, the  court  overruled  the  demurrer,  and  this  is  the  error 
assigned.] 
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Wheeler,  C.  J.  It  is  the  settled  rule  of  the  English  law,  and 
it  is  the  rule  in  New  York,  Virj^inia  and  some  of  the  other  states, 
that  where  a  body  politic  institutes  legal  proceedings,  either  on 
a  contract  or  to  recover  property,  it  must,  at  the  trial,  under  the 
general  issue,  prove  the  fact  of  incorporation.  (Angell  &  Ames 
on  Corp.,  §  632,  4th  edit.,  and  cases  cited.)  In  the  case  of  The 
Bank  v.  Simonton,  2  Texas  Rep.  531,  this  court  held  that  the 
plaintiffs  must  aver  and  prove  that  they  were  a  body  corporate, 
duly  constituted  by  competent  authority,  to  enable  them  to  main- 
tain this  action.  That  was  the  case  of  a  foreign  corporation. 
But  the  principle  of  the  decision  applies  equally  to  a  domestic 
corporation,  created  by  private  act,  of  which  the  court  can  not 
judicially  take  notice. 

In  some  of  the  states  a  different  rule  obtains,  and  it  is  held 
that,  if  in  a  suit  by  a  corporation  the  defendant  plead  the  gener- 
al issue,  it  is  an  admission  of  the  corporate  existence  of  the 
plaintiffs,  on  the  principle,  it  seems,  that  by  pleading  to  the 
merits,  the  defendant  admits  the  capacity  of  the  plaintiffs  to 
sue.  (Angell  &  Ames  on  Corp.,  §  633.)  Those  courts,  how- 
ever, make  an  exception  in  the  case  of  foreign  corporations. 
(AngeU  &  Ames  on  Corp.,  §  633.)  But  the  reason  for  a  dis- 
tinction in  this  respect  is  not  very  clearly  discoverable.  A 
foreign  corporation  is  required  to  prove  its  corporate  legal 
existence,  because  the  court  can  not  judicially  know  the  legal 
being  of  such  a  corporation.  The  court  can  not  take  notice, 
ex  officio,  of  the  foreign  law,  by  which  it  is  created  a  body  cor- 
porate. The  same  reason  applies  to  a  domestic  corporation, 
created  by  a  private  act.  The  court  can  not  judicially  take 
notice  of  a  private  statute,  and  there  would  seem  to  be  the  same 
reason  for  requiring  the  proof  to  be  made  in  the  one  case  as 
in   the  other. 

The  English  rule  seems  most  in  consonance  with  principle. 
The  merely  naming  themselves  a  company  shows  the  fact  of  an 
association  acting  under  a  particular  name,  but  not  that  they 
have  the  legal  capacity  to  act,  and  prosecute  suits  by  that 
name;  nor  can  the  court  know  that  they  have  such  capacity, 
unless  they  are  constituted  a  body  corporate  by  public  law,  or 
are  recognized  as  such  by  a  law,  of  which  the  court  can  judicial- 
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ly  take  notice.  It  would  seem,  therefore,  on  principle,  that  a 
private  domestic  corporation,  equally  with  a  foreign  corpora- 
tion, must  aver  and  prove  the  fact  of  incorporation. 

The  question  raised  by  the  demurrer  is,  whether  it  was  neces- 
sary for  the  plaintiffs  to  aver  that  they  are  a  corporation.  In 
The  Bank  v.  Simonton,  it  was  held  to  be  a  necessary  averment 
to  enable  the  plaintiffs  to  maintain  the  action.  "We  are  of  opin- 
ion that  the  present  is  not  distinguishable  from  that  case  in 
principle,  and  that  the  petition  wanting  the  averment  is  in- 
sufficient. 

It  is  insisted  that  the  defendant,  by  contracting  with  the 
plaintiffs  in  their  corporate  name,  has  admitted  that  they  are 
duly  constituted  a  body  corporate  under  that  name.  This  ques- 
tion was  also  considered  in  the  case  of  The  Bank  v.  Simonton, 
in  reference  to  the  authorities  now  cited  by  the  plaintiffs'  coun- 
sel, and  the  contrary  was  decided.  The  mere  fact  that  in  a 
contract  with  the  company  the  defendant  has  designated  it  by 
a  name  which  is  appropriate  to  a  corporate  body,  does  not  ad- 
mit its  corporate  legal  existence,  unless  it  be  distinctly  stated 
in  the  contract  that  the  company  is  an  incorporated  company. 
(7  Wend.  540;  8  Wend.  480;  15  Wend.  316.)  It  admits  only 
the  existence  of  an  association  acting  under  that  name. 

If  it  be  an  inconvenience  and  hardship  to  require  a  private  cor- 
poration to  prove  its  corporate  existence  in  actions  brought  by 
it,  it  can  ea.sily  be  obviated  by  an  act  of  the  legislature  declar- 
ing the  act  of  incorporation  a  public  law,  or  dispensing  with 
the  necessity  of  pleading  the  act  in  suits  by  the  corporation. 

We  are  of  opinion  that  the  court  erred  in  overruling  the  ex- 
ceptions to  the  petition,  and  that  the  judgment  be  reversed  and 
the  cause  remanded  for  further  proceedings. 

Reversed  and  remanded, 
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Corporation's  Power  to  Make  By-Laws* 
SAMUEL  FLINT  v.  JAMES  PIERCE. 

99  Mass.  68,  96  Am.  Dec.  691.     1868. 

Suit  by  Flint  against  Pierce  for  balance  of  a  loan  due  on  a 
note  given  in  1862  by  a  corporation  of  which  Pierce  was  a  mem- 
ber, and  had  signed  a  by-law  providing  that  "The  members  of 
this  association  pledge  themselves,  in  their  individual  as  well  as 
collective  capacity,  to  be  responsible  for  all  moneys  loaned  to 
this  association." 

Wells,  J.  The  note  upon  which  this  action  is  based  is  the 
contract  of  the  corporation.  The  defendant  is  not  a  party  to 
that  contract;  and  the  plaintiff  does  not  seek,  by  this  suit,  to 
charge  him  upon  any  statute  liability  as  a  stockholder.  Respon- 
sibility for  the  amount  of  the  note  is  sought  to  be  established 
through  a  by-law  of  the  corporation,  to  which  the  defendant  had 
attached  his  signature.  This  by-law,  with  others,  was  adopted 
in  1831.  To  become  a  member  of  the  association  it  was  requisite 
to  subscribe  the  by-laws.  It  does  not  appear  that  the  defendant's 
signature  was  attached  for  any  other  purpose  than  to  constitute 
him  a  member  of  the  corporation.  It  does  not  appear,  and  is  not 
alleged,  that  the  plaintiff'  lent  his  money  upon  the  faith  or  credit 
of  the  individual  pledge  contained  in  the  by-law;  nor  that  the 
by-law  was  in  any  manner  made  known  to  him,  or  to  the  public, 
as  the  basis  of  such  credit. 

The  office  of  a  by-law  is  to  regulate  the  conduct  and  define  the 
duties  of  the  members  towards  the  corporation  and  between  them- 
selves. So  far  as  its  provisions  are  in  the  nature  of  contract,  the 
parties  thereto  are  the  members  of  the  association,  as  between 
themselves ;  or  the  corporation  upon  the  one  side  and  its  individ- 
ual members  upon  the  other.  The  right  of  any  third  party, 
stranger  to  the  association,  to  establish  a  legal  claim  through  such 
a  by-law,  must  depend  upon  the  general  principles  applicable  to 
express  contracts,  as  laid  down  in  Mellen  v.  Whipple,  1  Gray  317, 
and  the  subsequent  decisions  in  Field  v.  Crawford,  6  Gray  116, 


♦See  Sec.  1291,  Vol.  9,  Cyclopedia  of  Law. 
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and  Dow  v.  Clark,  7  Gray  198.  No  action  can  be  maintained  by 
such  third  party  unless  he  can  bring  his  case  within  some  of  the 
recognized  exceptions  to  that  general  rule.  A  pledge  like  the 
one  in  question,  if  made  for  the  purpose  of  enabling  the  cor- 
poration to  obtain  a  loan  upon  the  faith  of  it,  and  used  for  that 
purpose,  may  perhaps  give  a  right  of  action  against  the  subscrib- 
ers in  favor  of  a  party  who  has  been  induced  to  advance  money 
upon  its  credit.  This  seems  to  be  implied  strongly  by  the  decis- 
ion in  the  case  of  Trustees  of  Free  Schools  in  Andover  v.  Flint, 
13  Met.  543,  inasmuch  as  the  plaintiff  in  that  case  appears  to 
have  failed  to  recover  upon  a  similar  claim  merely  for  the  reason 
that  the  defendant  had  not  signed  the  by-law.  But  no  such  facts 
are  shown  to  exist  in  the  present  case.  The  plaintiff  not  only  is 
no  party  to  the  contract  contained  in  the  by-law,  but  he  fails  to 
show  any  privity  between  himself  and  the  defendant  in  relation 
to  the  subject-matter,  or  to  the  consideration,  of  his  demand. 
Judgment  must  be  rendered  accordingly  for  the  defendant. 


Concerning  the  Doctrine  of  Ultra  Vires— Meaning  of  the  Term* 
PITTSBURG,  C.  &  ST.  L.  RY.  CO.  v.  KEOKUK  BRIDGE  CO. 

131  U.  S.  371.     1889. 

Mr.  Justice  Gray.  The  outlines  of  the  doctrine  of  ultra  vires, 
and  the  reasons  on  which  it  rests,  have  been  clearly  stated  in 
previous  judgments  of  this  court. 

The  reasons  why  a  corporation  is  not  liable  upon  a  contract 
ultra  vires,  that  is  to  say,  beyond  the  powers  conferred  upon  it 
by  the  legislature,  and  varying  from  the  objects  of  its  creation  as 
declared  in  the  law  of  its  organization,  are :  1st.  The  interest 
of  the  public,  that  the  corporation  shall  not  transcend  the  powers 
granted.  2d.  The  interest  of  the  stockholders,  that  the  capital 
shall  not  be  subjected  to  the  risk  of  enterprises  not  contemplated 
by  the  charter,  and  therefore  not  authorized  by  the  stockholders 
in  subscribing  for  the  stock.     3d.     The  obligation  of  every  one, 


*See  Sees,  1292-1290,  Vol.  9,  Cyclopedia  of  Law. 
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entering  in  a  contract  with  a  corporation,  to  take  notice  of  the 
legal  limits  of  its  powers. 

These  three  reasons  are  clearly  brought  out  in  the  unanimous 
judgment  of  this  court,  delivered  by  Mr.  Justice  Campbell,  in 
the  leading  case  of  Pearce  v.  Madison  and  Indianapolis  Rail- 
road, 21  How.  441,  in  which  it  was  held  that  a  railroad  corpora- 
tion was  not  liable  to  be  sued  upon  promissory  notas  which  it 
had  given  in  payment  for  a  steamboat  received  and  used  by  it, 
and  running  in  connection  with  its  railroad. 


CHICAGO,  R.  I.  &  P.  RY.  CO.  v.  UNION  PAC.  RY.  CO. 
47  Fed.  Rep.  15.     1891. 

Mr.  Justice  Brewer.  The  doctrine  of  ultra  vires  has  been 
thoroughly  sifted  within  the  last  thirty  years — its  extent  and 
limitations  clearly  defined.  Thomas  v.  Railroad  Co.,  101  U.  S. 
71 ;  Branch  v.  Jesup,  106  U.  S.  468,  1  Sup.  Ct.  Rep.  495 ;  Penn- 
sylvania R.  Co.  V.  St.  Louis,  A.  &  T.  H.  R.  Co.,  118  U.  S.  290, 
6  Sup.  Ct.  Rep.  1094;  Oregon  Ry.  &  Nav.  Co.  v.  Oregonian  Ry. 
Co.,  130  U.  S.  1,  9  Sup.  Ct.  Rep.  409;  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.,  139  U.  S.  24,  11  Sup.  Ct.  Rep.  478. 
Two  propositions  are  settled.  One  is  that  a  contract  by  which 
a  corporation  disables  itself  from  performing  the  functions  and 
duties  undertaken  and  imposed  by  its  charter  is,  unless  the  state 
which  created  it  consents,  idtra  vires.  A  charter  not  only  grants 
rights— it  also  imposes  duties.  An  acceptance  of  those  rights  is 
an  assumption  of  those  duties.  As  it  is  a  contract  which  binds 
the  state  not  to  interfere  with  those  rights,  so,  likewise,  it  is  one 
which  binds  the  corporation  not  to  abandon  the  discharge  of  those 
duties.  It  is  not  like  a  deed  or  patent,  which  vests  in  the  grantee 
or  patentee,  not  only  title,  but  full  power  of  alienation ;  but  it  is 
more— it  is  a  contract  whose  obligations  neither  party,  state  or 
corporation,  can,  without  the  consent  of  the  other,  abandon. 
The  other  is  that  the  powers  of  a  corporation  are  such,  and  such 
only,  as  its  charter  confers;  and  an  act  beyond  the  measure  of 
those  powers,  as  either  expressly  stated  or  fairly  implied,  is 
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ultra  vires.  A  corporation  has  no  natural  or  inherent  rights  or 
capacities.  Created  by  the  state,  it  has  such  powers  as  the  state 
has  seen  fit  to  give  it— "only  this,  and  nothing  more."  And  so, 
when  it  assumes  to  do  that  which  it  has  not  been  empowered  by 
the  state  to  do,  its  assumption  of  power  is  vain ;  the  act  is  a  nul- 
lity ;  the  contract  is  ultra  vires.  These  two  propositions  embrace 
the  whole  doctrine  of  ultra  vires.     They  are  its  alpha  and  omega. 


MINERS'  DITCH  CO.  v.  ZELLERBACH. 

37  Cal.  534.     1869. 

Sawyer,  C.  J.  In  considering  the  cases  in  which  the  law 
applicable  to  corporations  is  discussed,  it  miLst,  also,  always  be 
borne  in  mind  that  there  are  several  classes  of  rights  to  which 
they  apply,  and  that  upon  the  same  general  state  of  facts,  the 
legal  consequences  might  be  different  with  reference  to  the  differ- 
ent classes  of  rights.  Thus  there  are  corporate  rights— that  is 
to  say,  rights  which  pertain  to  the  corporation  as  si^c/i— the  ar- 
tificial legal  entity  created  by  the  act  of  incorporation,  considered 
as  a  single,  distinct  person ;  individual  rights  of  the  stockholders 
as  such,  and  rights  of  the  creditors  of  the  corporation.  The 
rights  of  strangers  dealing  with  the  corporation  may  vary  ac- 
cording as  they  are  considered  with  reference  to  the  corporation 
itself,  the  stockholders,  or  the  creditors  of  the  corporation.  So, 
also,  there  are  several  classes  of  corporations,  such  as  public 
municipal  corporations,  the  leading  object  of  which  is  to  promote 
the  public  interest;  corporations  technically  private,  but  yet  of 
a  Qwas'i-public  character,  having  in  view  some  great  public  enter- 
prise, in  which  the  public  interests  are  directly  involved  to  such 
an  extent  as  to  justify  conferring  upon  them  important  govern- 
mental powers,  such  as  an  exercise  of  the  right  of  eminent  do- 
main. Of  this  class  are  railroad,  turnpike  and  canal  companies, 
and  corporations  strictly  private,  the  direct  object  of  which  is 
to  promote  private  interests,  and  in  which  the  public  has  no  con- 
cern, except  the  indirect  benefits  resulting  from  the  promotion 
of  trade,  and  the  development  of  the  general  resources  of  the 
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country.  They  derive  nothing  from  the  government,  except  the 
right  to  be  a  corporation  and  to  exercise  the  powers  granted.  In 
all  other  respects,  to  the  extent  of  their  powers,  they  stand  upon 
the  footing  of  natural  persons,  having  such  property  as  they 
may  legally  acquire,  and  holding  and  using  it  ultimately  for  the 
exclusive  benefit  of  the  stockholders.  In  this  last  class,  the 
stockholders  and  those  dealing  with  the  corporation  are  the  only 
parties  directly  and  immediately  interested  in  their  acts,  so  long 
as  the  corporation  confines  itself  wnthin  the  general  scope  of  its 
powers.  The  rights  of  the  corporation,  the  corporators  and  of 
strangers  dealing  with  the  corporation,  may,  in  some  respects, 
vary  according  to  the  circumstances  surrounding  a  given  trans- 
action. 

The  term  ultra  vires,  whether  with  strict  propriety  or  not, 
is  also  used  in  different  senses.  An  act  is  said  to  he  ultra  vires 
when  it  is  not  within  the  scope  of  the  powers  of  the  corporation 
to  perform  it  under  any  circmnstances  or  for  any  purpose.  An 
act  is  also  sometimes  said  to  he  ultra  vires  ivith  reference  to  the 
rights  of  certain  parties,  ivhcn  the  corporation  is  not  authorized 
to  perform  it  without  their  consent,  or  with  reference  to  some 
specific  purpose,  when  it  is  not  authorized  to  perform  it  for  that 
purpose,  although  fidly  within  the  scope  of  the  general  powers 
of  the  corporation,  with  the  consent  of  the  parties  interested,  or 
for  some  other  purpose.  And  the  rights  of  strangers  dealing 
with  corporations  may  vary,  according  as  the  act  is  ultra  vires 
in  one  or  the  other  of  these  senses.  All  these  distinctions  must 
be  constantly  borne  in  mind  in  considering  a  question  arising 
out  of  dealings  with  a  corporation.  When  an  act  is  ultra  vires 
in  the  first  sense  mentioned,  it  is  generally  if  not  always  void  in 
toto,  and  the  corporation  may  avail  itself  of  the  plea.  But  when 
it  is  ultra  vires  in  the  second  sense,  the  right  of  the  corporation 
to  avail  itself  of  the  plea  will  depend  upon  the  circumstances  of 
the  case.     *     *     * 

The  question,  as  between  stockholders  and  the  corporation,  is 
a  very  different  one  from  that  which  arises  between  the  corpora- 
tion itself  and  strangers  dealing  with  it;  and  the  principle  estab- 
lished, where  the  contest  arises  betw^een  strangers  and  the  cor- 
poration, is,  whether  the  act  in  question  is  one  which  the  cor- 
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poration  is  not  authorized  to  perform  under  any  circumstances, 
or  one  that  may  be  performed  by  the  corporation  for  some  pur- 
poses, but  may  not  for  others.  In  the  former  case  the  defense  of 
ultra  vires  is  available  to  the  corporation  as  against  all  persons, 
because  they  are  bound  to  know,  from  the  law  of  its  existence, 
that  it  has  no  power  to  perform  the  act.  But  in  the  latter  case 
the  defense  may  or  may  not  be  available,  depending  upon  the 
question  whether  the  party  dealing  with  the  corporation  is  aware 
of  the  intention  to  perform  the  act  for  an  unauthorized  purpose, 
or  under  circumstances  not  justifying  its  performance.  And  the 
test,  as  between  strangers  having  no  knowledge  of  an  unlawful 
purpose  and  the  corporation.  Is  to  compare  the  terras  of  the  con- 
tract with  the  provisions  of  the  law  from  which  the  corporation 
derives  its  powers;  and  if  the  court  can  see  that  the  act  to  be 
performed  is  necessarily  beyond  the  powers  of  the  corporation 
for  any  purpose,  the  contract  can  not  be  enforced;  otherwise  it 
can.  Or,  in  the  language  of  Mr.  Justice  Selden,  in  the  case  be- 
fore cited:  "Where  the  want  of  power  is  apparent,  upon  com- 
paring the  act  done  with  the  terms  of  the  charter,  the  party 
dealing  with  the  corporation  is  presumed  to  have  knowledge  of 
the  defect,  and  the  defense  of  vlfra  vires  is  available  against  him. 
But  such  a  defense  would  not  be  permitted  to  prevail  against  a 
party  who  can  not  be  presumed  to  have  had  any  knowledge  of  the 
want  of  authority  to  make  the  contract.  Hence,  if  the  question 
of  power  depends  not  merely  upon  the  law  under  which  the  cor- 
poration acts,  but  upon  the  existence  of  certain  extrinsic  facts 
resting  peculiarly  within  the  knowledge  of  the  corporate  officers, 
then  the  corporation  would,  I  apprehend,  be  estopped  from  deny- 
ing that  which  (by  assiuning  to  make  the  contract,  it  had  virtu- 
ally affirmed."  (22  N.  Y.  290.)  Strangers  are  prasumed  to 
know  the  law  of  the  land,  and  they  are  bound,  when  dealing  with 
the  corporations,  to  know  the  powers  conferred  by  their  charter. 
These  are  open  to  their  inspection,  and  it  is  easy  to  determine 
whether  the  act  is  within  the  scope  of  the  general  powers  con- 
ferred for  that  purpose.  But  they  have  no  acce.ss  to  the  private 
papers  of  the  corporation,  or  to  the  motives  which  govern  di- 
rectors and  stockholders,  and  no  means  of  knowing  the  purposes 
for  which  an  act,  that  may  be  lawful  for  some  purposes,  is  done. 
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The  very  fact  that  the  appointed  officers  of  the  eoi*poration  as- 
sume to  do  an  act  in  the  apparent  performance  of  their  duties 
which  they  are  authorized  to  perform  for  the  lawful  purposes 
of  the  corporation,  is  a  representation  to  those  dealing  with  them 
that  the  act  performed  is  for  a  proper  purpose.  And  such  is  the 
presumption  of  the  law,  and  upon  this  presumption,  strangers 
having  no  notice  in  fact  of  the  unlawful  purpose,  are  entitled  to 
rely.  To  this  effect  is  the  principle  of  the  following,  among  other 
cases,  as  well  as  those  already  cited:  Commissioners  of  Knox 
County  V.  Aspinwall,  21  How.  (U.  S.)  545,  is  a  strong  case  apply- 
ing this  doctrine  to  public  corporations.  Gelpecke  v.  City  of 
Dubuque,  1  Wallace  (U.  S.)  203,  and  cases  cited;  Bank  of  United 
States  v.  Danbridge,  12  Wheat.  64. 

Upon  any  other  principle  there  would  he  no  safety  in  dealing 
tvith  corporations,  and  the  business  operations  of  these  institu- 
tions would  he  greatly  crippled,  while  the  interests  of  the  stock- 
holders and  the  public,  and  their  general  usefulness,  would  be 
seriously  impaired.  The  officers  are  appointed  by  the  corpora^ 
tion,  and  if  any  loss  results  to  strangers  dealing  with  the  cor^ 
poration  from  their  misrepresentaiion  in  matters  within  the  gen- 
eral scope  of  their  duties,  it  should  fall  upon  the  corporation, 
which  is  responsible  for  their  appointment,  rather  than  upon  par- 
ties who  have  no  other  means  of  ascertaining  the  facts,  and  must 
rely  upon  their  assurances  or  not  deal  with  the  corporation  at  all. 


Liability  of  Corporations  for  Torts  and  Crimes.* 

EASTERN   COUNTIES    RAILWAY   CO.    AND   RICHARD- 
SON V.  BROOM. 

6  Exch.  (Welshy,  H.  (£•  G.)  Reports  314;  2  Eng.  L.  &  Eq. 

406.     1851. 

Broom,  a  passenger  on  the  railway,  brought  an  action  of  tres- 
pass for  assault,  battery  and  false  imprisonment,  against  the 
company,   and  Richardson,   its  inspector.     The   plaintiff's   evi- 


*See  Sec.  1297,  Vol.  9,  Cyclopedia  of  Law. 
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denee  showed  that  he  Avas  a  passenger  in  defendant's  ear,  that 
he  was  assaulted  in  the  ear,  forcibly  taken  out  of  the  same,  and 
imprisoned  by  Richardson,  then  an  inspector  in  the  service  of  the 
company,  professing  to  act  in  so  doing  as  its  servant,  and  under 
assertions  of  justification  which  the  evidence  failed  to  establish. 
The  court,  in  leaving  the  evidence  to  the  jury,  said  the  company 
could  be  liable  in  one  of  two  ways:  "If,  beforehand,  they  gave 
instructions  to  their  servants  to  remove  from  their  cars  any  who 
disobeyed  the  by-laws,  and  commit  him  to  a  policeman,  if  they 
gave  their  directions  generally,  there  was  no  doubt  they  would  be 
liable.  They  would  aLso,  if,  discovering  that  their  servant,  act- 
ing on  their  behalf,  had  given  the  plaintiff  into  custody,  they 
adopted  the  act,  and  directed  their  attorney  to  follow  that  up  and 
prosecute  the  charge."  This  was  objected  to,  and  it  was  con- 
tended that  an  action  of  trespass  for  assault  and  battery  does 
not  lie  against  a  corporation  aggregate;  that  in  order  to  render 
the  corporation  liable  for  such  an  act  by  an  agent,  the  authority 
to  do  the  act  miLst  be  given  by  an  instrument  under  seal ;  and  that 
such  authority  must  precede  the  act,  since  the  corporation  can  not 
be  rendered  liable  by  ratification. 

Paterson,  J.  I  have  conferred  with  my  learned  brothers 
upon  this  case,  and  we  are  all  of  opinion  that  there  is  no  reason 
why  we  should  defer  our  judgment.  The  first  question  arises 
on  the  declaration  itself,  and  is  quite  independent  of  the  par- 
ticular circumstances  of  this  case.  It  is  alleged  on  the  part  of 
the  plaintiffs  in  error,  as  a  general  broad  proposition  of  law,  that 
in  no  case  can  an  action  of  trespass  for  assault  and  battery  lie 
against  a  corporation  aggregate.  Whatever  may  be  the  effect  of 
the  authorities  in  the  Year  Books,  it  has  been  expressly  held, 
in  modern  times,  that  trespass  will  lie  against  a  corporation  ag- 
gregate for  breaking  and  entering  a  close,  and  for  seizing  goods. 
This  has  been  decided  by  several  recent  cases.  Then  the  question 
is  whether  trespass  for  assault  and  battery  may  lie  against  a 
corporation,  and  it  has  been  contended  that  it  can  not,  for  it  is 
said  that  it  can  neither  beat  nor  be  beaten.  No  doubt  that  proposi- 
tion is  true  of  it  as  respects  its  corporate  capacity.  But  it  does 
not,  therefore,  follow  that  if  a  corporation,  by  authority  under 
seal,  direct  a  servant  to  apprehend  and  imprison  a  particular  per- 
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son,  an  action  for  aiisault  and  battery  can  not  be  maintained 
against  the  corporation.  The  learned  counsel  who  appears  for 
the  plaintiffs  in  error  must  contend,  in  order  to  show  that  this 
declaration  can  not  be  supported,  that  no  such  action  would  lie. 
But  we  are  all  clearly  of  opiaion  that  it  is  not  so,  and  that  an 
action  of  trespass  for  assault  and  battery  will  lie  against  a  cor- 
poration whenever  the  corporation  can  authorize  the  act  done, 
and  it  is  done  by  their  authority.  We  are,  therefore,  of  opinion 
that  the  declaration  is  good;  and  we  do  not  think  it  necessary 
to  go  through  the  several  authorities  upon  this  question.  The 
next  question  is  whether,  in  order  to  render  the  corporation 
liable  for  the  act  of  their  servant,  it  was  necessary  that  that  serv- 
ant should  have  an  authority  by  deed.  It  has  been  decided, 
many  years  ago,  that  a  corporation  may  be  liable  in  tort  for  the 
acts  of  their  servants,  although  their  authority  be  not  under 
seal.  It  is  not  necessary,  therefore,  further  to  advert  to  this 
point. 

With  respect  to  the  point,  whether  the  company  could  ratify 
the  act,  if  the  act  can  be  said  to  have  been  done  for  the  use  or 
benefit  of  the  company,  there  can  be  no  doubt  that  they  could 
ratify  it.  The  assault  and  imprisonment  of  a  party  liable  to  the 
company  for  not  having  paid  his  fare  was  an  act  of  the  servant 
of  the  company,  which  manifestly  might  have  been  for  the  bene- 
fit of  the  company.  Therefore,  we  are  clearly  of  opinion  that 
there  might  have  been  a  ratification  of  that  act.  The  law  is  well 
laid  down  in  distinct  terms  in  the  passage  from  the  4th  Inst.  317, 
"He  that  receiveth  a  trespasser,  and  agreeth  to  a  trespass  after 
it  be  done,  is  no  trespasser,  unless  the  trespass  w^as  done  to  his 
use  or  for  his  benefit,  and  then  his  agreement  subsequent  amount- 
eth  to  a  commandment. ' '  The  question  of  liability  by  ratification 
depends  upon  this,  whether  the  act  was  originally  intended  to  be 
done  to  the  use  or  for  the  benefit  of  the  party  who  is  afterwards 
said  to  have  ratified  it.  We  are  with  the  plaintiff  in  this  case, 
that  the  action  might  lie,  and  the  act,  though  not  done  with  the 
knowledge  of  the  company  in  the  first  instance,  might  have  been 
ratified  by  them ;  but  we  are  of  opinion  that  there  was  no  evidence 
of  any  such  ratification,  and  that  the  direction  of  the  lord  chief 
baron  was  wrong  in  this  respect.  The  result,  therefore,  is  that 
there  must  be  a  venire  dc  novo.       Venire  de  novo. 
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BEHRB  V.  NATIONAL  CASH  REGISTER  CO. 

100  Ga.  213,  62  Am.  St.  Bep.  320.     1897. 

Action  of  libel. 

Cobb,  Justice.  Charles  H.  Behre  brought  his  action  against 
the  National  Cash  Register  Company,  a  corporation,  alleging  in 
his  petition  that  he  had  sustained  damage  on  account  of  certain 
slanderous  words  which  had  been  uttered  by  the  agent  of  the 
defendant  while  acting  in  and  about  the  business  of  said  cor- 
poration; and  also  by  a  libelous  writing  which  the  corporation 
had  caused  to  be  published  in  certain  newspapers.  On  demurrer 
the  court  dismissed  the  declaration,  holding  that  the  same  set 
forth  no  cause  of  action.     To  this  ruling  the  plaintiff  excepted. 

1.  The  petition  alleged  that  the  defendant's  agent  went  about 
from  place  to  place,  and  while  in  the  conduct  of  the  defendant's 
business  uttered  words  in  reference  to  plaintiff'  which  were  false 
and  malicious.  "While  it  is  distinctly  alleged  that  the  words  com- 
plained of  were  uttered  by  the  agent  of  defendant  within  the 
scope  of  the  agency  and  in  behalf  of  and  for  the  interest  of  the 
defendant,  it  failed  to  allege  that  the  defendant  expressly  di- 
rected or  authorized  the  agent  to  speak  the  words  in  question. 
"A  corporation  will  not  be  Kable  for  any  slander  uttered  by  an 
officer,  even  though  he  be  acting  honestly  for  the  benefit  of  the 
company  and  within  the  scope  of  his  duties,  unless  it  can  be 
proved  that  the  corporation  expressly  ordered  and  directed  that 
officer  to  say  those  very  words,  for  a  slander  is  the  voluntary  and 
tortious  act  of  the  speaker. ' '  Odgers  on  Libel  and  Slander,  1st 
Am.  ed.*  368 ;  Newell  on  Defamation,  Slander  and  Libel,  1st  ed., 
361.  "As  a  corporation  can  act  only  by  or  through  its  agents, 
and  as  there  can  be  no  agency  to  slander,  it  follows  that  a  cor- 
poration can  not  be  guilty  of  slander;  it  has  not  the  capacity  for 
committing  that  wrong.  If  an  officer  or  an  agent  be  guilty  of 
slander  he  is  personally  liable,  and  no  liability  results  to  the 
corporation."  Townsend  on  Slander  and  Libel,  2d  ed.,  §  265. 
Dofl?8  V.  Bradstreet  Co.,  59  How.  Prac.  104. 

2.  "A  corporation  may  make  a  libelous  publication."  Howe 
Machine  Company  v.  Souder,  58  Ga.  65.  The  remaining  ques- 
tion  to  be  determined  in  this  case  is,  therefore,  whether  there  is 
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a  cause  of  action  as  for  a  libel  set  forth  in  the  declaration.  The 
article  complained  of  as  libelous  was  as  follows : 

"Mr.  Chas.  IJ.  Behrc  i.s  no  lonprer  connected  with  the  National 
Cash  Rerrister  Conipan}-,  and  has  not  been  since  August,  1893. 
Any  contracts  made  by  him  for  the  company  will  be  void. 
(Signed)  J.  Block,  Agent,  National  Cash  Register  Company." 

It  was  alleged  that  this  notice  was  published  in  a  newspaper 
in  Albany,  Georgia,  and  that  a  similar  publication  appeared  in 
a  newspaper  in  Atlanta,  Georgia.  It  was  further  alleged,  "that 
these  publications  were  made  for  the  purpose  of  injuring  peti- 
tioner in  his  business  by  bringing  him  into  discredit  by  making 
the  public  believe  that  he  was  undertaking  to  act  as  the  agent 
of  the  said  defendant,  when  in  fact  he  was  doing  nothing  of  the 
kind,  but  was  keeping  as  far  aloof  from  them  and  their  affairs 
as  possible ;  and  that  the  motive  of  the  said  defendant  was  to  put 
him  in  a  false  attitude  before  the  business  public,  by  creating  the 
impression  that  he  was  trying  to  act  as  their  agent  without  au- 
thority *  *  *  and  was  part  of  a  general  plan  and  purpose 
of  said  defendant  to  injure  him  in  his  business  and  bring  him 
into  disrepute;  and  that  they  were  inspired  and  made  by  said 
defendant  for  that  purpose."  The  words  complained  of  may  be 
literally  true— the  statement  in  the  first  sentence  as  a  matter  of 
fact,  and  the  statement  in  the  second  sentence  as  a  matter  of  law. 
If  the  words  were  published  in  good  faith  for  the  purpose  of 
protecting  the  interest  of  the  defendant,  no  liability  would  flow 
from  their  publication.  They  are  not  libelous  per  se;  but  the 
averment  as  to  the  intention  with  which  the  defendant  caused 
them  to  be  published,  and  the  effect  which  they  have  upon  any 
one  reading  them,  makes  them  libelous.  The  impression  created 
upon  the  mind  of  any  one  reading  this  notice,  is,  that  the  plaintiff 
is  seeking  to  impose  himself  upon  the  trading  public  as  the  agent 
of  the  defendant,  and  that  through  that  means  he  is  attempting 
to  defraud  the  persons  with  whom  he  comes  in  contact,  in  con- 
nection with  the  sale  of  the  goods  of  the  character  sold  by  the 
defendant.  The  distinct  allegation  being  that  this  was  false,  and 
the  word.",  quoted  above  being  in  effect  an  allegation  of  malice, 
the  petition  sets  forth  a  cause  of  action. 

In  the  ease  of  D.  D.  Maynard  v.  Fireman's  Fund  Insurance 
Company,  47  Cal.  207,  the  words  complained  of  were:     "This 
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company  for  good  and  sufficient  reasons  has  resolved  to  dismiss 
D.  D.  Maynard  from  its.  service."  The  court  in  the  opinion  say. 
' '  Words,  which  on  their  face  appear  to  be  entirely  harmless,  may, 
imder  certain  circumstances,  convey  a  covert  meaning,  wholly 
different  from  the  ordinary  and  natural  interpretation  usually 
put  upon  them.  To  render  such  words  actionable,  it  is  necessary 
for  the  pleader  to  aver  that  the  author  of  the  libel  intended  them 
to  be  understood,  and  that  they  were  in  fact  understood  by  those 
who  read  them  in  their  covert  sense."  The  definition  of  libel  in 
the  law  of  this  state  is  as  follows:  "A  libel  is  a  false  and  mali- 
cious defamation  of  another,  expressed  in  print,  or  writing,  or 
pictures,  or  signs,  tending  to  injure  the  reputation  of  an  individ- 
ual, and  exposing  him  to  public  hatred,  contempt  or  ridicule." 
Civil  Code,  §  3832.  That  plaintiff's  petition  showing  that  he  was 
engaged  in  the  business  of  selling  cash  registers,  there  can  be 
no  question  but  that  the  words  complained  of,  when  published 
with  the  intention  alleged,  tended  to  injure  the  reputation  of  the 
plaintiff',  and  also  to  expose  him  to  the  hatred,  contempt  and 
ridicule  of  the  business  public. 

There  was  no  error  in  sustaining  the  demurrer  to  so  much  of 
the  petition  as  attempted  to  set  forth  a  cause  of  action  for  slander, 
but  the  demurrer  should  have  been  overruled  as  to  the  paragraphs 
referring  to  the  libel  complained  of. 

Judgment  reversed.     All  the  justices  concurring. 


BROKAW  V.  NEW  JERSEY  R.  R.  AND  TRANSP.  CO. 

32  N.  J.  Law  328,  90  Am.  Dec.  659.     1867. 

Depue,  J.  The  declaration  in  this  case  charges  that  the  New 
Jersey  Railroad  and  Transportation  Company,  by  their  servants, 
and  William  Campbell,  the  other  defendant,  with  force  and 
arms  assaulted  the  plaintiff,  and  ejected  and  expelled  him  from 
a  certain  car  in  which  he  was  riding  on  the  New  Jersey  railroad, 
and  wounded,  bruised  and  ill  treated  him. 

To  this  declaration  the  defendants  have  filed  a  general  de- 
murrer, and  upon  the  argument  two  questions  were  raised;     1. 
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Wliether  an  action  of  trespass  for  an  assault  and  battery  can  be 
maintained  against  a  corporation;  and  2.  Whether  in  such  ac- 
tion an  individual  can  be  joined  as  a  co-defendant  with  a  cor- 
poration.    *     *     * 

The  second  ground  of  demurrer  is  that  William  Campbell  is 
joined  as  a  defendant  with  the  New  Jersey  Railroad  and  Trans- 
portation Company.  The  joinder  is  proper;  for  in  trespass  all 
the  actors  are  principals,  and  may  be  joined  in  one  suit ;  and  an 
individual  and  a  corporation  may  be  joined  as  defendants  in  the 
same  suit.  1  Vin.  Abr.,  tit.  Abatement,  Z,  p.  32;  Brown  on 
Corporations,  pi.  24. 

Both  the  defendants  are  charged  as  principals,  and  it  does 
not  appear  that  Campbell  was  the  servant  of  the  company,  and 
if  it  did  the  joinder  would  still  be  proper.  A  joint  action  of  tort 
in  the  nature  of  trespass  may  be  maintained  against  a  corpora- 
tion and  its  servants  for  a  personal  injury  inflicted  by  the  latter, 
in  discharging  the  duties  imposed  on  him  by  the  corporation. 
Hewett  v.  Swift,  3  Allen  420;  Moore  v.  Fitchburg  R.  Co.,  4  Gray 
465  (64  Am.  Dec.  83). 

In  considering  this  case  we  have  not  overlooked  the  case  of 
Orr  V.  Bank  of  the  United  States,  1  Ohio  36  (13  Am.  Dec.  588), 
which  was  much  relied  on  by  the  defendants'  counsel.  That  case 
proceeds  on  principles  long  since  obsolete,  and  is  against  all  the 
later  authorities. 

The  demurrer  is  overruled. 


THE  QUEEN  v.  THE  GREAT  NORTH  OF  ENGLAND 
RAILWAY  CO. 

9  Adolphus  &  Ellis  (N.  S.)  *315,  58  Eng.  C.  L.  314.     1846. 

Indictment  of  the  railway  company  for  cutting  through  and 
obstructing  a  highway  by  the  building  of  a  bridge  in  a  way 
different  from  that  conferred  upon  the  company  by  act  of  parlia- 
ment. 

Lord  Denman,  C.  J.  The  question  is,  whether  an  indictment 
will  lie  at  common  law  against  a  corporation  for  a  misfeasance, 
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it  being  admitted,  iu  conformity  with  undisputed  decisions,  that 
an  indictment  may  be  maintained  against  a  corporation  for  non- 
feasance. 

All  the  preliminary  difficulties,  as  to  the  service  and  execu- 
tion of  process,  the  mode  of  appearing  and  pleading,  and  enforc- 
ing judgment,  are  by  this  admission  swept  away.  But  the  argu- 
ment is,  that  for  a  wrongful  act  a  corporation  is  not  amenable  to 
an  indictment,  though  for  a  wrongful  omission  it  undoubtedly  is ; 
assuming,  in  the  first  place,  that  there  is  a  plain  and  obvious 
distinction  between  the  two  species  of  offense. 

No  assumption  can  be  more  unfounded.  ^lany  occurrences  may 
be  easily  conceived,  full  of  annoyance  and  danger  to  the  public, 
and  involving  blame  in  some  individual  or  some  corporation,  of 
w^hich  the  mo.st  acute  person  could  not  clearly  define  the  cause, 
or  ascribe  them  with  more  correctness  to  mere  negligence  in  pio- 
viding  safeguards  or  to  an  act  rendered  improper  by  nothing 
but  the  want  of  safeguards.  If  A.  is  authorized  to  make  a  bridge 
with  parapets,  but  makes  it  without  them,  does  the  offense  con- 
sist in  the  construction  of  the  unsecured  bridge,  or  in  the  neglect 
to  secure  it? 

But  if  the  distinction  were  always  easily  discoverable,  why 
should  a  corporation  be  liable  for  the  one  species  of  offense  and 
not  for  the  other?  The  startling  incongruity  of  allowing  the  ex- 
emption is  one  strong  argument  against  it.  The  law  is  often  en- 
tangled in  technical  embarrassments;  but  there  is  none  here.  It 
is  as  easy  to  charge  one  person,  or  a  body  corporate,  with  erect- 
ing a  bar  across  a  public  road  as  with  the  non-repair  of  it;  and 
they  may  as  well  be  compelled  to  pay  a  fine  for  the  act  as  for  the 
omission. 

Some  dicta  occur  in  old  cases :  "  A  corporation  can  not  be  guilty 
of  treason  or  felony."  It  might  be  added  "of  perjury,  or  of- 
fenses against  the  person."  The  court  of  common  pleas  lately 
held  that  a  corporation  might  be  sued  in  trespass,  Maund  v.  The 
Monmouthshire  Canal  Companj^,  4  M.  &  G.  452 ;  but  nobody  has 
sought  to  fix  them  with  acts  of  immorality.  These  plainly  de- 
rive their  character  from  the  corrupted  mind  of  the  person  com- 
mitting them,  and  are  violations  of  the  social  duties  that  belong 
to  men  and  subjects.     A  corporation,  w^hich,  as  such,  has  no  such 
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duties,  can  not  be  guilty  in  these  cases;  but  they  may  be  guilty 
as  a  body  corporate  of  commanding  acts  to  be  done  to  the  nuisance 
of  the  community  at  large.  The  late  case  of  Regina  v.  Birming- 
ham and  Gloucester  Railway  Company,  3  Q.  B.  223,  was  con- 
fined to  the  state  of  things  then  before  the  court,  which  amoimted 
to  nonfeasance  only ;  but  was  by  no  means  intended  to  deny  the 
liability  of  a  corporation  for  a  misfeasance. 

We  are  told  that  this  remedy  is  not  required,  because  the  indi- 
viduals who  concur  in  voting  the  order,  or  in  executing  the 
work,  may  be  made  answerable  for  it  by  criminal  proceedings. 
Of  this  there  is  no  doubt.  But  the  public  knows  nothing  of  the 
former;  and  the  latter,  if  they  can  be  identified,  are  commonly 
persons  of  the  lowest  rank,  wholly  incompetent  to  make  any  rep- 
aration for  the  injury.  There  can  be  no  effectual  means  for 
deterring  from  an  oppressive  exercise  of  power  for  the  purpose 
of  gain,  except  the  remedy  by  an  indictment  against  those  who 
truly  commit  it,  that  is,  the  corporation,  acting  by  its  majority; 
and  there  is  no  principle  which  places  them  bej^ond  the  reach  of 
the  law  for  such  proceedings. 

The  verdict  of  the  Crown,  therefore,  on  the  first  four  counts, 
will  remain  undisturbed. 

Judgment  to  be  entered  on  the  first  four  counts ;  arrested  on  the 
others. 


STATE  V.  ATCHISON. 

1879.     In   the   Supreme   Court   of   Tennessee.     3   Lea    (Tenn.) 

Rep.  729.  31  Ayn.  Rep.  663. 

Freeman,  J.  This  is  an  indictment  for  libel,  quashed  in  the 
court  below  and  appealed  by  the  state.  The  indictment  has  two 
counts,  the  first  against  Atchison  and  Buck,  the  second  against 
the  Banner  Publishing  Company.  The  matter  alleged  is  the 
same  in  both  counts. 

Having  found  the  matter  libelous,  the  court  said .     *     *     * 
It  is  next  objected  that  the  joinder  of  two  different  counts 
against  two  different  parties  is  error,  for  which  the  indictment 
should  have  been  quashed.     In  the  case  of  the  State  v.  Lea,  there 


272  CORPORATE  POWERS  AND  LIABILITIES. 

was  one  count  against  Polly  Bailey  for  perjury,  and  a  second 
against  Lea  for  subornation  of  perjury.  The  court  say :  "We  are 
unable  to  perceive  why  these  parties  were  not  properly  joined 
in  the  same  indictment,  and  charged  in  separate  counts,  though 
their  offenses  be  distinct.  They  were  of  the  same  nature,  ad- 
mitted of  the  same  plea  and  same  judgment."  1  Cold.  177.  So, 
in  this  case,  the  offense  is  precisely  the  same— the  same  plea  is 
appropriate.  It  is  true  the  corporation  may  not  be  imprisoned, 
but  the  fact  that  the  same  measure  of  punishment  can  not  be 
inflicted  in  this  Avay  can  not  vitiate  the  indictment;  the  judg- 
ment is  of  the  same  character,  that  is,  a  fine  and  costs.  That  im- 
prisonment might  possibly  be  inflicted  in  one  case  and  not  in  the 
other,  can  not  in  the  least  affect  the  validity  of  the  indictment. 
The  principal  of  such  an  objection  is  that  joinder  of  dift'erent 
offenses  might  embarra.ss  the  parties  in  their  defense.  The  fact 
that  one  could  not  be  imprisoned  after  conviction,  certainly  can 
have  no  influence  in  the  conduct  of  the  trial  on  the  question  of 
guilty  or  not  guilty. 

We  see  no  ground  on  which  the  judgment  can  be  sustained, 
and  REVERSE  it,  remanding  the  case  for  further  proceedings. 


CHAPTER  V. 

THE  CORPORATION  AND  THE  STATE.* 

The  State's  Means  of  Control. 

STATE  V.  CUNNINGHAM. 

83  Wis.  90,  35  Am.  St.  Rep.  27.     1892. 

Action  for  purpose  of  restraining  the  defendant,  as  secretary 
of  state,  from  publishing  election  notices  in  certain  newspapers, 
and  filing  and  preserving  in  his  office  certificates  of  nomination, 
etc.  The  suit  involves  the  authority  of  courts  in  matters  of  quo 
warranto,  mandamus,  i7i junction,  etc. 

Cassoday,  J.  1.  Counsel  for  the  defendant  challenges  the 
jurisdiction  of  this  court  in  this  cause,  and  supports  such  conten- 
tion with  much  learning  and  ability.  The  question  of  the  original 
jurisdiction  or  power  of  this  court  under  sec.  3,  art.  vii,  of  the 
constitution,  "to  issue  writs  of  habeas  corpus,  mandamus,  in- 
junction, quo  u'arranto,  certiorari,  and  other  original  and  reme- 
dial writs,  and  to  hear  and  determine  the  same,"  has  frequently 
been  considered  by  this  court. 

*     *     *     (Citations  omitted.) 

Among  the  propositions  so  firmly  established  as  to  require  no 
further  exposition  from  this  court  are  those  to  the  effect  that 
the  constitutional  claiLse  quoted  "was  designed  to  give  this  court 
original  jurisdiction  of  all  judicial  questions  affecting  the  sover- 
eignty of  the  state,  its  franchises  or  prerogatives,  or  the  liberties 
of  the  people;"  that  such  prerogative  writs,  including  injunc- 
tion as  a  (/wasZ-prerogative  writ,  can  properly  issue  only  at  the 
suit  of  the  state  or  the  attorney-general  in  the  right  of  the  state ; 
that  "in  matters  strictly  puhlici  juris,  in  which  no  one  citizen  has 
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any  right  or  interest  other  than  that  which  is  common  to  citizens 
in  general,  a  petition  by  a  private  person  for  leave  to  commence 
an  action  in  this  court  in  the  name  of  the  state  can  not  properly 
be  considered  until  the  attorney-general  has  been  requested  to 
move  in  the  matter,  and  has  refused  or  unreasonably  delayed  to 
do  so;"  that  in  all  cases  in  which  an  exercise  of  such  original  jur- 
isdiction is  sought,  whether  by  such  private  citizen  or  the  attor- 
ney-general, leave  must  first  be  obtained  from  this  court  upon  a 
prima  facie  showing  that  the  case  is  one  calling  for  the  exercise 
of  such  jurisdiction;  that  the  official  acts  of  the  secretary  of 
state  in  issuing  or  publishing  notices  of  an  election  of  members 
of  the  legislature  under  an  apportionment  act  alleged  to  be  in- 
valid, are  purely  ministerial ;  and  hence,  in  the  exercise  of  such 
original  jurisdiction,  this  court  may  control  the  same  either  by 
mandamus  or  injunction  as  the  exigencies  of  the  case  may  re- 
quire. We  do  not  understand  counsel  for  the  defendant  to  ques- 
tion the  correctness  of  the  decision  in  State,  ex  rel.  Att'y-Gen., 
V.  Cunningham,  81  Wis.  440;  and  hence  it  is,  in  effect,  conceded 
that  the  court  has  jurisdiction  of  the  subject-matter  of  the  case 
at  bar. 

The  precise  objection  to  the  jurisdiction  here  presented  is  that 
its  exercise  has  not  been  invoked  by  the  attorney-general,  and 
hence,  that  the  court  is  powerless  to  consider  the  case  at  all  with- 
out his  consent  and  co-operation.  In  State,  ex  rel.  Wood,  v. 
Baker,  38  Wis.  80,  81,  Ryan,  C.  J.,  said:  "The  jurisdiction  con- 
ferred on  this  court  by  the  constitution  is  of  informations  in  the 
nature  of  quo  warranto,  as  substituted  in  modern  times  for  the 
use  of  the  ancient  writ  itself,  and  as  used  when  the  constitution 
was  framed.  This  was  a  prerogative  proceeding,  quasi-criminal 
and  quasi-c'wil  in  its  character,  according  to  its  use,  but  always 
classed  with  criminal  informations.  *  *  *  The  mode  of  pro- 
ceeding under  this  jurisdiction  might  be  regulated  by  statute, 
but  the  jurisdiction  itself  could  not  be  defeated  or  abridged. 
*  *  *  It  was  undoubtedly  competent  for  the  legislature  to  give 
a  quasi-ciwil  proceeding  in  such  cases,  but  not  to  abolish  the 
(/HflSi-criminal  jurisdiction  vested  in  the  court  by  the  constitu- 
tion. This  appears  to  us  to  be  a  matter  of  substance,  not  of 
form."     *     *     * 
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In  Attorney-General  v.  Railroad  Cos.,  35  Wis.  512-523,  Chief 
Justice  Ryan  said,  among  other  things :  * '  The  grant  of  original 
jurisdiction  is  one  entire  thing,  given  in  one  general  policy,  for 
one  general  purpose,  though  it  may  have  many  objects  and  many 
modes  of  execution."     *     *     * 

He  then  contrasted  injunction  and  mandamus,  and  said :  ' '  The 
latter  commands,  the  former  forbids.  Where  there  is  nonfeasance, 
mandamus  compels  duty.  Where  there  is  malfeasance,  injunc- 
tion restrains  wrong.  And  so  near  are  the  objects  of  the  two 
writs,  that  there  is  sometimes  doubt  which  is  the  proper  one; 
injunction  is  frequently  mandatory,  and  mandamus  sometimes 
operates  restraint.  *  *  *  ^^(j  \i  jg  very  safe  to  assume  that 
the  constitution  gives  injunction  to  rastrain  excess  in  the  same 
class  of  cases  as  it  gives  mandamus  to  supply  defect,  the  use  of  the 
one  writ  or  the  other  in  each  case  turning  solely  on  the  accident 
of  overaction  or  shortcoming  of  the  defendant.  And  it  may  be 
that  where  defect  and  excess  meet  in  a  single  case,  the  court  might 
meet  both,  in  its  discretion,  by  one  of  the  writs,  without  being 
driven  to  send  out  both,  tied  together  with  red  tape,  for  a  single 
purpose.  *  *  *  The  prerogative  writs  proper  can  issue  only 
at  the  suit  of  the  state  or  the  attorney-general  in  the  right  of  the 
state ;  and  so  it  must  be  with  the  writ  of  injunction,  in  its  use  as 
a  gt<asi-prerogative  writ.  All  may  go  on  the  relation  of  a 
private  person,  and  may  involve  private  right." 

The  "one  entire  thing"— the  "one  general  policy"— the  **one 
general  purpose"  to  be  accomplished  through  the  "one  jurisdic- 
tion" by  the  five  several  writs  grouped  together  in  one  clause  of 
the  constitution,  as  mentioned  by  the  learned  chief  justice, 
manifestly  has  reference  to  "judicial  questions  affecting  the 
sovereignty  of  the  state,  its  franchises  or  prerogatives,  or  the 
liberty  of  its  people ; ' '  for  it  is  only  of  such,  as  therein  indicated, 
that  this  court  takes  original  jurisdiction  at  all.  The  irresist- 
ible logic  of  the  opinion  is  to  the  effect  that  the  power  to  thus 
issue  the  five  writs  thus  grouped  together,  for  the  one  purpose 
named,  was  by  the  clause  of  the  constitution  quoted  vested  in 
this  court  absolutely  and  unconditionally,  and  is  in  no  way  de- 
pendent upon  the  volition  of  the  attorney-general  or  any  other 
official.     This  is  confirmed  by  what  he  said  in  State,  ex  rel.  Wood, 
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V.  Baker,  38  Wis.  71,  quoted  above,  to  the  effect  that,  while  the 
legislature  might  regulate  the  mode  of  procedure  in  such  cases, 
they  could  not  defeat  nor  abridge  the  jurisdiction  itself;  that  the 
appearance  in  the  case  by  the  attorney-general,  or  his  consent, 
was  a  mere  matter  of  form  and  not  of  substance,  and  hence  could 
be  supplied  upon  the  hearing  nunc  pro  tunc.  Indeed,  it  would 
be  a  solecism  to  hold,  as  his  court  frequently  has  held  in  several 
of  the  cases  cited,  to  the  effect  that  the  attorney-general  has  no 
right  or  power  to  commence  such  an  action,  much  less  to  prosecute 
it,  without  first  obtaining  leave  from  this  court,  and  then  hold 
that  this  court  has  no  power  to  take  jurisdiction  in  any  such  case 
without  first  obtaining  the  permission  of  the  attorney-general. 
This  court  can  not  play  fast  and  loose  with  the  subject  of  juris- 
diction. It  either  has  it  absolutely  whenever  a  proper  cause  is 
presented,  or  else  it  has  not  got  it  at  all.  If  it  has  jurisdiction 
in  such  a  cause,  it  is  because  it  has  been  conferred  on  the  court 
by  the  people  in  their  sovereign  capacity,  in  the  clause  of  the 
organic  law  quoted.  If  such  jurisdiction  is  thereby  vested  in  the 
court— as  must  be  conceded  by  all— then  it  would  seem  to  be  idle 
to  deny  the  jurisdiction  in  such  action  merely  because  the  at- 
torney-general has  refused  to  co-operate  or  consent.     *     *     * 


THE  STATE  OF  KANSAS  v.  THE  DODGE  CITY,  MONTE- 
ZUMA AND  TRINIDAD  RAILWAY  COMPANY. 

53  Kan.  377,  42  Am.  St.  Rep.  295.     1894. 

Allen,  J.  This  action  was  instituted  by  the  county  attorney 
of  Gray  county,  in  the  name  of  the  state,  to  restrain  the  defend- 
ant from  tearing  up  and  removing  the  track,  ties  and  iron  from 
that  part  of  the  road-bed  of  the  Dodge  City,  Montezuma  and 
Trinidad  Railroad  in  Gray  county.  A  restraining  order  was 
granted  by  the  district  judge,  to  continue  in  force  until  Decem- 
ber 22,  1893,  which  time  was  fixed  for  hearing  the  application  for 
a  temporary  injunction.  A  hearing  was  had  at  that  time,  and 
the  temporary  injunction  was  denied.  The  plaintiff  brings  the 
case  here  for  review. 
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While  the  title  to  a  completed  railroad  is  vested  in  the  corpora- 
tion, it  is  only  private  property  in  a  qualified  sense.  Railroads, 
like  all  other  public  thoroughfares,  are  public  instrumentalities. 
The  power  to  construct  and  maintain  railroads  is  granted  to  cor- 
porations for  a  public  purpose.  The  right  to  exercise  the  very 
high  attributes  of  sovereignty,  the  povi^er  of  eminent  domain  and 
of  taxation,  to  further  the  construction  of  railways,  could  not 
be  granted  to  aid  a  purely  private  enterprise.  The  railway  cor- 
poration takes  its  franchises  subject  to  the  burden  of  a  duty  to 
the  public  to  carry  out  the  purposes  of  the  charter.  The  road, 
when  constructed,  becomes  a  public  instrumentality,  and  the  road- 
bed, superstructure  and  other  permanent  property  of  the  cor- 
poration are  devoted  to  the  public  use.  From  thus  use  neither 
the  corporation  itself,  nor  any  person,  company  or  corporation 
deriving  its  title  by  purchase,  either  at  voluntary  or  judicial  sale, 
can  divert  it  without  the  assent  of  the  state.  It  matters  not 
whether  the  enterprise  as  an  investment  be  profitable  or  unprofit- 
able, the  property  may  not  be  destroyed  without  the  sanction 
of  that  authority  which  brought  it  into  existence.  Without  legis- 
lative sanction,  railroads  could  not  be  constructed.  When  once 
constructed,  they  may  only  be  destroyed  with  the  sanction  of  the 
state.  The  legislature  unquestionably  has  the  power  to  authorize 
the  abandonment  of  railroads  when  they  cease  to  be  of  public 
utility.  It  may  be,  also,  that  in  an  action  prosecuted  by  the 
attorney-general,  on  behalf  of  the  state,  to  forfeit  the  charter  and 
wind  up  the  affairs  of  a  railroad  corporation,  for  any  proper 
cause,  the  court  might  make  all  necessary  orders  for  the  disposi- 
tion of  the  property  of  the  company;  but  in  this  case  the  state 
appeared,  by  the  county  attorney  of  the  coimty  in  which  the 
road  was  located,  protesting  against  the  removal  of  the  super- 
structure of  the  road.  The  court  erred  in  refusing  the  injunction 
asked. 

The  general  propositions  stated  above  are  abundantly  sup- 
ported by  authority :  E.  &  W.  E.  R.  Co.  v.  Casey,  26  Pa.  287 ; 
The  State  v.  S.  C.  &  T.  R.  Co.,  7  Neb.  357;  People  v.  L.  &  N. 
R.  Co.,  10  N.  E.  Rep.  (111.)  657;  Railroad  Com'rs  v.  P.  &  0.  C. 
R.  Co.,  63  Maine  269;  Railway  Co.  v.  Mining  Co..  68  111.  489; 
Gates  V.  Railroad  Co..  53  Conn.  333;  Thomas  v.  Railroad  Co., 
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101  U.  S.  71;  Railroad  Co.  v.  Winans,  17  How.  30;  Pierce  v. 
Emery,  32  N.  Hu  484;  People  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  28 
Hun  543. 

These  views  are  also  in  accordance  with  prior  decisions  of  this 
court:  Com'rs  of  Leavenworth  Co.  v.  Miller,  7  Kan.  479 ;  St.  J.  & 
D.  C.  R.  Co.  V.  Ryan,  11  Kan.  603;  The  State,  ex  rel.,  v.  Bridge 
Co.,  22  Kan.  438;  City  of  Potwin  Place  v.  Topeka  R.  Co.,  51 
Kan.  609. 

We  have  decided  this  case  on  what  appears  in  the  record,  with- 
out reference  to  facts  developed  on  the  hearing  of  other  cases 
relating  to  the  same  railroad  company,  which  may  deprive  the 
plaintiff  of  any  substantial  benefit  from  the  decision  in  this  case. 
The  order  of  the  district  court,  refusing  the  temporary  injunc- 
tion, is  REVERSED. 

All  the  justices  concurring. 


SMYTH  V.  AMES. 

1898.     In  the  Supreme  Court  of  the  United  States.     169  V.  S. 

Rep.  466-550. 

Suit  by  the  stockholders  of  various  railroad  companies,  on  be- 
half of  themselves  and  others  similarly  situated,  against  their 
respective  companies,  and  certain  officers  of  the  State  of  Ne- 
braska, constituting  ex  officio  the  state  board  of  transportation  of 
that  state,  and  the  three  secretaries  of  said  board,  to  enjoin  the 
enforcement  of  certain  rates  of  transportation  fixed  by  an  act  of 
the  Nebraska  legislature  passed  April  12,  1893,  to  go  into  effect 
August  1,  1893,  on  the  ground  that  it  was  repugnant  to  the  con- 
stitution of  the  United  States.  The  board  of  transportation  had 
been  established  by  a  former  act,  with  authority  to  inquire  into 
the  management  of  the  business  of  all  common  carriers,  to  com- 
pel attendance  and  testimony  of  witnesses,  production  of  books, 
papers,  documents,  and  for  the  purpose  could  invoke  the  aid  of 
the  state  courts  to  compel  attendance  subject  to  penalty  as  for 
contempt,  and  evidence  could  not  be  withheld,  though  it  might 
tend  to  criminate  the  witness,  but  should  not  be  used  against  him. 
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The  constitution  provided  that  "the  legislature  may  from  time 
to  time  pass  laws  establishing  reasonable  maximum  ratas  of 
charges  for  the  transportation  of  passengers  and  freight  on  the 
railroads  in  this  state," 

The  act  of  1893  provided  that  all  freight  to  be  transported 
from  one  point  in  the  state  to  another  therein  shall  be  classified 
as  in  the  aot  designated  and  set  forth  in  detail,  jmd  any  other 
classification  was  prohibited  and  made  unlawful.  The  act  also 
fixed  a  schedule  of  rates  for  distances  specified  in  detail  upon  the 
classes  of  freight  mentioned,  and  said  "any  higher  or  greater 
rate  for  the  distance  hauled  than  that  herein  fixed  and  established 
is  prohibited  and  declared  to  be  unlawful."  The  board  of  trans- 
portation was  clothed  with  authority  to  reduce  rates  and  enforce 
the  same,  but  not  to  raise  them  above  those  fixed  in  the  act,  when- 
ever it  should  deem  it  reasonable  and  just  to  do  so,  upon  giving 
certain  public  notice;  articles  not  mentioned  should  be  classed 
with  analogous  articles,  and  charged  like  rates.  If  any  railroad 
company  could  show  that  the  rates  established  would  be  unjust 
and  unreasonable  to  it,  upon  complaint  made  to  the  supreme 
court,  in  which  the  fullest  disclosure  of  all  matters  pertaining 
to  its  property  and  biLsiness  in  detail  should  be  made,  the  court 
might  increase  rates  upon  that  road  to  a  sum  not  greater  than 
those  rates  charged  by  such  company  January  1,  1893.  All  vio- 
lations of  the  act  by  any  carrier,  either  by  commission  or  omis- 
sion, made  the  same  liable  to  any  one  damaged,  including  costs 
and  attorney's  fees,  and  to  fines  of  from  $1,000  to  $25,000— in 
each  ease  the  parties  to  have  right  of  trial  by  jury.  The  decis- 
ion of  the  court  below— the  circuit  court  of  the  United  States 
for  the  district  of  Nebraska— ]\Ir.  Justice  Brewer  presiding,  wa.s 
for  the  complainants,  and  the  defendants  were  permanently  en- 
joined from  carrying  out  the  provisions  of  the  act,  on  the  ground 
that  it  violated  the  constitution  of  the  United  States.  The  board 
of  transportation  brought  this  appeal.     64  Fed.  Rep,  165, 

W.  J.  Bryan  and  John  L.  Webster  for  appellants ;  J.  M.  Wood- 
worth  and  James  C.  Carter  for  appellees. 

Mr.  Justice  Harlan  (after  disposing  of  some  preliminary 
questions).     *     *     *     y^Q  are  now  to  inquire  whether  the  Ne- 
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braska  statute  is  repugnant  to  the  constitution  of  the  United 
States. 

By  the  fourteenth  amencbnent  it  is  provided  that  no  state  shall 
deprive  any  person  of  property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws.  That  corporations  are  persons  within  the  meaning  of 
this  amendment  is  now  settled.  Santa  Clara  County  v.  Southern 
Pacific  Railroad,  118  U.  S.  394,  396;  Charlotte,  Columbia  and 
Augusta  Railroad  v.  Gibbes,  142  U.  S.  386,  391;  Gulf,  Colorado 
and  Santa  Fe  Railway  v.  Ellis,  165  U.  S.  150,  154.  What 
amounts  to  deprivation  of  property  without  due  process  of  law 
or  what  is  a  denial  of  the  equal  protection  of  the  laws  is  often 
difficult  to  determine,  especially  where  the  question  relates  to  the 
property  of  a  guasi-public  corporation  and  the  extent  to  which 
it  may  be  subjected  to  public  control.  But  this  court,  speaking 
by  Chief  Justice  Waite,  has  said  that,  while  a  state  has  power 
to  fix  the  charges  by  railroad  companies  for  the  transportation 
of  persons  and  property  within  its  own  jurisdiction,  unless  re- 
strained l)y  valid  contract,  or  unless  what  is  done  amounts  to  a 
regulation  of  foreign  or  interstate  commerce,  such  power  is  not 
without  limit;  and  that,  "under  pretense  of  regulating  fares  and 
freights,  the  state  can  not  require  a  railroad  corporation  to  carry 
persons  or  property  without  reward,  neither  can  it  do  that  which 
in  law  amounts  to  the  taking  of  private  property  for  public  use 
without  just  compensation,  or  without  due  process  of  law."  Rail- 
road Commission  Cases,  116  U.  S.  307,  325,  331.  This  principle 
was  recognized  in  Dow  v,  Beidelman,  125  U.  S.  680,  689,  and  has 
been  reaffirmed  in  other  cases. 

In  Georgia  Railroad  and  Banking  Company  v.  Smith,  128 
U.  S.  174,  179,  it  was  said  that  the  power  of  the  state  to  prescribe 
the  charges  of  a  railroad  company  for  the  carriage  of  persons 
and  merchandise  within  its  limits— in  the  absence  of  any  provis- 
ion in  the  charter  of  the  company  constituting  a  contract  vesting 
it  with  authority  over  those  matters— was  "subject  to  the  limita- 
tion that  the  carriage  is  not  required  without  reward,  or  upon 
conditions  amounting  to  the  taking  of  property  for  public  use 
without  just  compensation,  and  that  what  is  done  does  not  amount 
to  a  regulation  of  foreign  or  interstate  commerce." 
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*     *     *     (Review  of  cai?es  omitted.) 

In  view  of  the  adjudications  these  principles  must  bo  regarded 
as  settled : 

1.  A  railroad  corporation  is  a  person  ivithin  the  meaning  of 
the  fourteenth  amendment,  declaring  that  no  state  shall  deprive 
any  person  of  property  without  due  process  of  law,  nor  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws. 

2.  A  state  enactment,  or  regulations  made  under  the  authority 
of  a  state  enactment,  estahlisJiing  rates  for  the  transportation  of 
persons  or  property  by  railroad  that  will  not  admit  of  the  car- 
rier earning  such  compensation  as  under  all  the  circumstances  is 
just  to  it  and  to  the  public,  would  deprive  such  carrier  of  its 
property  without  due  process  of  law  and  deny  to  it  the  equal 
protection  of  the  laws,  and  would,  therefore,  be  repugnant  to  the 
fourteenth  amendment  of  the  constitution  of  the  United  States. 

3.  While  rates  for  the  transportation  of  persons  and  property 
within  the  limits  of  a  state  are  primarily  for  its  determination, 
the  question  whether  they  are  so  unreasonably  low  az  to  deprive 
the  carrier  of  its  property  without  such  compensation  as  the  con- 
stitution secures,  and,  therefore,  without  due  process  of  law,  can 
not  be  so  conclusively  determined  by  the  legislature  of  the  state 
or  by  regulations  adopted  under  its  authority,  that  the  matter 
may  not  become  the  subject  of  judicial  inquiry. 

The  cases  before  us  directly  present  the  important  question 
last  stated. 

Before  entering  upon  its  examination,  it  may  be  observed  that 
the  grant  to  the  legislature  in  the  constitution  of  Nebraska  of  the 
power  to  establish  maximum  rates  for  the  transportation  of  pas- 
sengers and  freight  on  railroads  in  that  state  has  reference  to 
"reasonable"  maximum  rates.  These  words  strongly  imply  that 
it  was  not  intended  to  give  a  power  to  fix  maximum  rates  without 
regard  to  their  reasonableness.  Be  this  as  it  may,  it  can  not  be 
admitted  that  the  power  granted  may  be  exerted  in  derogation  of 
rights  secured  by  the  constitution  of  the  United  States,  or  that 
the  judiciary  may  not,  when  its  jurisdiction  is  properly  invoked, 
protect  those  rights. 

"What  are  the  considerations  to  which  weicrht  must  be  given 
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when  we  seek  to  ascertain  the  compensation  that  a  railroad  com- 
pany is  entitled  to  receive,  and  a  prohibition  upon  the  receiving 
of  which  may  be  fairly  deemed  a  deprivation  by  legislative  de- 
cree of  property  without  due  process  of  law  ?     Undoubtedly  that 
question  could  be  more  easily  determined  by  a  commission  com- 
posed of  persons  whose  special  skill,  observation  and  experience 
qualifies  them  to  so  handle  great  problems  of  transportation  as 
to  do  justice  both  to  the  public  and  to  those  whose  money  has  been 
used  to  construct  and  maintain  highways  for  the  convenience  and 
benefit  of  the  people.     But  despite  the  difficulties  that  confessedly 
attend  the  proper  solution  of  such  questions,  the  court  can  not 
shrink  from  the  duty  to  determine  whether  it  be  true,  as  alleged, 
that  the  Nebra.ska  statute  invades  or  destroys  rights  secured  by 
the  supreme  law  of  the  land.     No  one,  we  take  it,  will  contend 
that  a  state  enactment  is  in  harmony  with  that  law  simply  be- 
cause the  legislature  r>'f  [iiiG; :  tate  lias  declared  such  to  be  the  case, 
for  that  would  make  'he  rcate  legislature  the  final  judge  of  the 
validity  of  its  enactment,  although  the  constitution  of  the  United 
States  and  the  law^s  made  in  pursuance  thereof  are  the  supreme 
law  of  the  land,  anything  in  the  constitution  or  laws  of  any  state 
to  the  contrary  notwitliLtauding.     Article  VI.     The  idea  that  any 
legislature,  state  or  fed  ral,  can  conclusively  determine  for  the 
people  and  for  the  courts  that  what  it  enacts  in  the  form  of  law, 
or  what  it  authorizes  its  agents  to  do,  is  consistent  with  the 
fundamental  law,  is  in  opposition  to  the  theory  of  our  institu- 
tions.    The  duty  rests  upon  all  courts,  federal  and  state,  when 
their  jurisdiction  is  properly  invoked,  to  see  to  it  that  no  right  se- 
cured by  the  supreme  law  of  the  land  is  impaired  or  destroyed 
by  legislation.     This  fimction  and  duty  of  the  judiciary  dis- 
tinguishes the  American  system  from  all  other  systems  of  gov- 
ernment.    The  perpetuity  of  our  institutions  and  the  liberty 
which  is  enjoyed  under  them  depend,  in  no  small  degree,  upon 
the  power  given  the  judiciary  to  declare  null  and  void  all  legis- 
lation that  is  clearly  repugnant  to  the  supreme  law  of  the  land. 

We  turn  now  to  the  evidence  in  the  voluminous  record  before 
us  for  the  purpose  of  ascertaining  whether— looking  at  the  cas'^s 
in  the  light  of  the  facts  as  they  existed  when  the  decrees  were 
rendered— the  Nebraska  statute,  if  enforced,  would,  by  its  neces- 
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sary  operation,  have  deprived  the  companies,  whose  stockholders 
and  bondholders  here  complain,  of  the  right  to  obtain  just  com- 
pensation for  the  services  rendered  by  them. 

The  first  and  most  important  contention  of  the  plaintiffs  is 
that,  if  the  statute  had  been  in  force  during  any  one  of  the  three 
years  preceding  its  passage,  the  defendant  companies  would  have 
been  compelled  to  use  their  property  for  the  public  substantially 
without  reward  or  without  the  just  compensation  to  which  it 
was  entitled.  We  think  this  mode  of  calculation  for  ascertaining 
the  probable  effect  of  the  Nebraska  statute  upon  the  railroad 
companies  in  question  is  one  that  may  be  properly  used. 

The  conclusion  reached  by  the  circuit  court  was  that  the  re- 
duction made  by  the  Nebraska  statute  in  the  rates  for  local  freight 
was  so  unjust  and  unreasonable  as  to  require  a  decree  staying  the 
enforcement  of  such  rates  against  the  companies  named  in  the 
bill.  Ames  v.  Union  Pacific  Railway,  64  Fed.  Rep.  165,  189. 
That  conclusion  was  based  largely  upon  the  figures  presented  by 
Mr.  Dilworth,  while  he  was  a  secretary  of  the  state  board  of 
transportation,  as  well  as  a  defendant  and  one  of  the  solicitors 
of  the  defendants  in  these  causes.  He  was  a  principal  witness 
for  that  board.  His  general  fairness  and  his  competency  t:o 
speak  of  the  facts  upon  which  the  question  before  us  depends  are 
apparent  on  the  record.  He  stated  that  the  average  reduction 
made  by  the  statute  on  all  the  ' '  commodities  of  local  rates ' '  was 
29.50  per  cent.,  and  this  estimate  seems  to  have  been  accepted  by 
the  parties  as  correct.  He  estimated  that  the  percentage  of  oper- 
ating expenses  on  local  business  would  exceed  the  percentage  of 
operating  expenses  on  all  business  by  at  least  10  per  cent.,  and 
that  it  might  go  as  high  20  per  cent,  or  higher.  And  this  view 
is  more  than  sustained  by  the  evidence  of  witnesses  possessing 
special  knowledge  of  railroad  transportation  and  of  the  cost  of 
doing  local  business  as  compared  with  what  is  called  through 
business.  Indeed,  one  of  those  witnesses  states  that  the  cost  of 
carrying  local  freight  is  four  times  as  much  as  the  cost  of  through 
freight  per  ton  per  mile ;  another,  that  the  cost  of  the  short  haul 
is  "reasonably  double  the  long  haul."  If  due  regard  be  had  to 
the  testimony— and  we  have  no  other  basis  for  our  judgment— 
we  are  not  permitted  to  place  the  extra  cost  of  local  business  at 
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less  than  10  per  cent,  greater  than  the  percentage  of  the  cost  of 
all  business. 

In  answer  to  questions  propounded  to  him  by  the  defendants 
constituting  the  state  board  of  transportation,  Mr.  Dilworth 
stated  that  he  had  prepared  himself  with  an  estimate  showing 
the  number  of  tons  of  freight,  commonly  spoken  of  as  local 
freight,  hauled  on  the  respective  railways  in  Nebraska,  and  the 
amount  received  by  the  railway  companies  by  way  of  tariff  on 
tons  of  freight  hauled,  including  through  as  well  as  local  freight, 
and  was  qualified  to  speak  as  to  the  amount  received  by  the  com- 
panies for  both  passenger  and  freight  within  the  state,  and  the 
reduction  that  would  take  place  in  rates  imder  the  statute  in  ques- 
tion. He  presented  various  tables  showing  the  results  of  his  in- 
vestigations.    *     *     *     (Table  of  earnings  omitted.) 

It  is  further  said,  in  behalf  of  the  appellants,  that  the  rea- 
sonableness of  the  rates  established  by  the  Nebraska  statute  is 
not  to  be  determined  by  the  inquiry  whether  such  rates  would 
leave  a  reasonable  net  profit  from  the  local  business  affected 
thereby,  but  that  the  court  should  take  into  consideration,  among 
other  things,  the  whole  business  of  the  company,  that  is,  all  its 
business,  passenger  and  freight,  interstate  and  domestic.  If 
it  be  found  upon  investigation  that  the  profits  derived  by  a  rail- 
road company  from  its  interstate  business  alone  are  sufficient  to 
cover  operating  expenses  on  its  entire  line,  and  also  to  meet  in- 
terest and  justify  a  liberal  dividend  upon  its  stock,  may  the 
legislature  prescribe  rates  for  domestic  business  that  would  bring 
no  reward  and  be  less  than  the  services  rendered  are  reasonably 
worth  ?  Or,  must  the  rates  for  such  transportation  as  begins  and 
ends  in  the  state  be  established  with  reference  solely  to  the 
amount  of  business  done  by  the  carrier  wholly  within  such  state, 
to  the  cost  of  doing  such  local  business,  and  to  the  fair  value  of 
the  property  used  in  conducting  it,  without  taking  into  consider- 
ation the  amoimt  and  cost  of  its  interstate  business  and  the  value 
of  the  property  employed  in  it?  If  we  do  not  misapprehend 
counsel,  their  argument  leads  to  the  conclusion  that  the  state  of 
Nebraska  could  legally  require  local  freight  business  to  be  con- 
ducted even  at  an  actual  loss  if  the  company  earned  on  its  inter- 
state business  enough  to  give  it  just  compensation  in  respect  of  its 
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entire  line  and  all  its  business,  interstate  and  domestic.  We  can 
not  concur  in  this  view.  In  our  judgment  it  must  be  held  that 
the  reasonableness  or  unreasonableness  of  rates  prescribed  by  a 
state  for  the  transportation  of  persons  and  property  wholly 
within  its  limits  must  be  determined  without  reference  to  the 
interstate  business  done  by  the  carrier,  or  to  the  profits  derived 
from  it.  The  state  can  not  justify  unreasonably  low  rates  for 
domestic  transportation,  considered  alone,  upon  the  ground  that 
the  carrier  is  earning  large  profits  on  its  interstate  business,  over 
which,  so  far  as  rates  are  concerned,  the  state  has  no  control. 
Nor  can  the  carrier  justify  unreasonably  high  rates  on  domestic 
business  upon  the  ground  that  it  will  be  able  only  in  that  way 
to  meet  losses  on  its  interstate  business.  So  far  as  rates  of  trans- 
portation are  concerned,  domestic  business  should  not  be  made 
to  bear  the  losses  on  interstate  business,  nor  the  latter  the  losses 
on  domestic  business.  It  is  only  rates  for  the  transportation  of 
persons  and  property  between  points  within  the  state  that  the 
state  can  prescribe;  and  when  it  undertakes  to  prescribe  rates 
not  to  be  exceeded  by  the  carrier,  it  must  do  so  with  reference 
exclusively  to  what  is  just  and  reasonable,  as  between  the  carrier 
and  the  public,  in  respect  of  domestic  business.  The  argument 
that  a  railroad  line  is  an  entirety ;  that  its  income  goes  into,  and 
its  expenses  are  provided  for  out  of,  a  common  fund ;  and  that  its 
capitalization  is  on  its  entire  line,  within  and  without  the  state, 
can  have  no  application  where  the  state  is  without  authority  over 
rates  on  the  entire  line,  and  can  only  deal  with  local  rates  and 
make  such  regulations  as  are  necessary  to  give  just  compensation 
on  local  business.     *     *     * 

In  our  opinion,  the  broad  proposition  advanced  by  counsel  in- 
volves some  misconception  of  the  relations  between  the  public  and 
a  railroad  corporation.  It  is  unsound,  in  that  it  practically  ex- 
cludes from  consideration  the  fair  value  of  the  property  used, 
omits  altogether  any  consideration  of  the  right  of  the  public  to 
be  exempt  from  unreasonable  exactions,  and  makes  the  interests 
of  the  corporation  maintaining  a  public  highway  the  sole  test  in 
determining  whether  the  rates  established  by  or  for  it  are  such 
as  may  be  rightfully  prescribed  as  between  it  and  the  public. 
A  railroad  is  a  public  highway,  and  none  the  less  so  because  con- 
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structed  and  maintained  through  the  agency  of  a  corporation 
deriving  its  existence  and  powers  from  the  state.  Such  a  cor- 
poration wets  created  for  public  purposes.  It  performs  a  func- 
tion of  the  state.  Its  authority  to  exercise  the  right  of  eminent 
domain  and  to  charge  tolls  was  given  primarily  for  the  benefit  of 
the  public.  It  is  under  governmental  control,  though  such  con- 
trol must  be  exercised  with  due  regard  to  the  constitutional  guar- 
antees for  the  protection  of  its  property.  Olcott  v.  The  Super- 
visor, 16  Wall.  678,  694;  Sinking  Fund  Cases,  99  U.  S.  700,  719; 
Cherokee  Nation  v.  Southern  Kansas  Railway,  135  U.  S.  641, 
657.  It  can  not,  therefore,  be  admitted  that  a  railroad  corpora- 
tion maintaining  a  highway  under  the  authority  of  the  state  may 
fix  its  rates  with  a  view  solely  to  its  own  interests,  and  ignore  the 
rights  of  the  public.  But  the  rights  of  the  public  would  be 
ignored  if  rates  for  the  transportation  of  persons  or  property  on 
a  railroad  are  exacted  without  reference  to  the  fair  value  of  the 
property  used  for  the  public  or  the  fair  value  of  the  services  ren~ 
dered,  but  in  order  simply  that  the  corporation  may  meet  operat- 
ing expenses,  pay  the  interest  on  its  obligations,  and  declare  a 
dividend  to  stockholders. 

A  corporation  maintaining  a  public  highway,  although  it  owns 
the  property  it  employs  for  accomplishing  public  objects,  must 
be  held  to  have  accepted  its  rights,  privileges  and  franchises  sub- 
ject to  the  condition  that  the  goverment  creating  it,  or  the  gov- 
ernment within  whose  limits  it  conducts  its  business,  may  by 
legislation  protect  the  people  against  unreasonable  charges  for 
the  services  rendered  by  it.  It  can  not  be  assumed  that  any  rail- 
road corporation,  accepting  franchises,  rights  and  privileges  at 
the  hands  of  the  public,  ever  supposed  that  it  acquired,  or  that  it 
was  intended  to  grant  to  it,  the  power  to  construct  and  maintain 
a  public  highway  simply  for  its  benefit,  without  regard  to  the 
rights  of  the  public.  But  it  is  equally  true  that  the  corporation 
performing  such  public  services  and  the  people  financially  inter- 
ested in  its  business  and  affairs  have  rights  that  may  not  be  in- 
vaded by  legislative  enactment  in  disregard  of  the  fundamental 
guarantees  for  the  protection  of  property.  The  corporation  may 
not  be  required  to  use  its  property  for  the  benefit  of  the  public 
without  receiving  just  compensation  for  the  services  rendered 
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by  it.  How  such  compensation  may  be  ascertained,  and  what  are 
the  necessary  elements  in  such  an  inquiry,  will  always  be  an  em- 
barrassing question.     *     *     * 

We  hold,  however,  that  the  basis  of  all  calculations  as  to  the 
reasonableness  of  rates  to  be  charged  by  a  corporation  maintain- 
ing a  highway  under  legislative  sanction  must  be  the  fair  value  of 
the  property  being  used  by  it  for  the  convenience  of  the  public. 
And  in  order  to  ascertain  that  value,  the  original  cost  of  con- 
struction, the  amount  expended  in  permanent  improvements,  the 
amount  and  market  value  of  its  bonds  and  stock,  the  present  as 
compared  with  the  original  cost  of  construction,  the  probable 
earning  capacity  of  the  property  under  particular  rates  pre- 
scribed by  statute,  and  the  sum  required  to  meet  operating  ex- 
penses, are  all  matters  for  consideration,  and  are  to  be  given  such 
weight  as  may  be  just  and  right  in  each  case.  We  do  not  say  that 
there  may  not  be  other  matters  to  be  regarded  in  estimating  the 
value  of  the  property.  What  the  company  is  entitled  to  ask  is 
a  fair  return  upon  the  value  of  that  which  it  employs  for  the 
public  convenience.  On  the  other  hand,  what  the  public  is  en- 
titled to  demand  is  that  no  more  be  exacted  from  it  for  the  use 
of  a  public  highway  than  the  services  rendered  by  it  are  reason- 
ably worth.  But  even  upon  this  basis,  and  determining  the 
probable  effect  of  the  act  of  1893  by  ascertaining  what  could 
have  been  its  effect  if  it  had  been  in  operation  during  the  three 
years  immediately  preceding  its  passage,  we  perceive  no  ground 
on  the  record  for  reversing  the  decree  of  the  circuit  court.  On  the 
contrary,  we  are  of  opinion  that  as  to  most  of  the  companies  in 
question  there  would  have  been,  under  such  rates  as  were  estab- 
lished by  the  act  of  1893,  an  actual  loss  in  each  of  the  years  ending 
June  30,  1891,  1892  and  1893 ;  and  that,  in  the  exceptional  cases 
above  stated,  when  two  of  the  companies  would  have  earned  some- 
thing above  operating  expenses,  in  particular  years,  the  re- 
ceipts or  gains,  above  operating  expenses,  would  have  been  too 
small  to  affect  the  general  conclusion  that  the  act,  if  enforced, 
would  have  deprived  each  of  the  railroad  companies  involved  in 
these  suits  of  the  just  compensation  secured  to  them  b}^  the  con- 
stitution.    Under  the  evidence  there  is  no  ground  for  saying  that 
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the  operating  expenses  of  any  of  the  companies  were  greater 
than  necessary.     *     *     * 
Affirmed. 


Right  to  Exclude  Foreign  Corporations* 
DOYLE  V.  CONTINENTAL  INSURANCE  COMPANY. 

94  U.  S.  535.     1876. 

Mr.  Justice  Hunt  :  The  complainant  alleges  that  a  license  had 
been  granted  to  the  Continental  Insurance  Company,  upon  its 
executing  an  agreement  that  it  would  not  remove  any  suit  against 
it  from  the  tribunal  of  the  state  to  the  federal  courts ;  that  in  the 
case  of  Drake  it  did,  on  the  tenth  day  of  March,  1875,  transfer 
his  suit  from  the  Winnebago  circuit  of  the  state  to  the  circuit 
court  of  the  United  States ;  that  Drake  thereupon  demanded  that 
the  defendant,  who  is  secretary  of  state  of  Wisconsin,  should  re- 
voke and  annul  its  license,  in  accordance  with  the  provisions  of 
the  act  of  1872 ;  that  it  is  insisted  that  he  has  power  to  do  so  sum- 
marily, without  notice  or  trial;  that  the  complainant  is  fearful 
that  he  will  do  so,  and  that  it  will  be  done  simply  and  only  for  the 
reason  that  the  complainant  transferred  to  the  federal  court  the 
case  of  Drake,  as  above  set  forth.     *     *     * 

A  license  to  a  foreign  corporation  to  enter  a  state  does  not  in- 
volve a  permanent  right  to  remain.  Subject  to  the  laws  and  con- 
stitution of  the  United  States,  full  power  and  control  over  its  ter- 
ritories, its  citizens,  and  its  business,  belong  to  the  state. 

If  the  state  has  the  power  to  do  an  act,  its  intention  or  the 
reason  by  which  it  Ls  influenced  in  doing  it  can  not  be  inquired 
into.  Thus,  the  pleading  before  us.  alleges  that  the  permission  of 
the  Continental  Insurance  Company,  to  transact  its  business  in 
Wisconsin,  is  about  to  be  revoked,  for  the  reason  that  it  removed 
the  case  of  Drake  from  the  state  to  the  federal  courts. 

If  the  act  of  an  individual  is  within  the  terms  of  the  law,  what- 
ever may  be  the  reason  which  governs  him,  or  whatever  may  be 
the  result,  it  can  not  be  impeached.    The  acts  of  a  state  are  sub- 
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ject  to  still  less  inquiry,  either  as  to  the  act  itself  or  as  to  the 
reason  for  it.  The  state  of  Wisconsin,  except  so  far  as  its  connec- 
tion with  the  constitution  and  laws  of  the  United  States  alters  its 
position,  is  a  sovereign  state,  possessing  all  the  powers  of  the 
most  absolute  government  in  the  world. 

The  argument  that  the  revocation  in  question  is  made  for  an 
unconstitutional  reason  can  not  be  sustained.  The  suggestion 
confounds  an  act  with  an  emotion  or  a  mental  proceeding,  which 
is  not  the  subject  of  inquiry  in  determining  the  validity  of  a 
statute.  An  unconstitutional  reason  or  intention  is  an  imprac- 
ticable suggestion,  which  can  not  be  applied  to  the  affairs  of  life. 
If  the  act  done  by  the  state  is  legal,  is  not  in  violation  of  the  con- 
stitution or  laws  of  the  United  States,  it  is  quite  out  of  the  power 
of  any  court  to  inquire  what  was  the  intention  of  those  who  en- 
acted the  law.     *     *     * 

The  statute  of  Wisconsin  declares  that  if  a  foreign  insurance 
company  shall  remove  any  case  from  its  state  court  into  the  fed- 
eral courts,  contrary  to  the  provisions  of  the  act  of  1870,  it  shall 
be  the  duty  of  the  secretary  of  state  immediately  to  cancel  its 
license  to  do  business  within  the  state.  If  the  state  has  the  power 
to  cancel  the  license,  it  has  the  power  to  judge  of  the  cases  in 
which  the  cancellation  shall  be  made.  It  has  the  power  to  deter- 
mine for  what  causes  and  in  what  manner  the  revocation  shall 
be  made. 

It  is  said  that  we  thus  indirectly  sanction  what  we  condemn 
when  presented  directly ;  to  wit,  that  we  enable  the  state  of  Wis- 
consin to  enforce  an  agreement  to  abstain  from  the  federal 
courts.  This  is  an  "  inexact  statement. ' '  The  effect  of  our  deci- 
sion in  this  respect  is  that  the  state  may  compel  the  foreign  com- 
pany to  abstain  from  the  federal  courts,  or  to  cease  to  do  busi- 
ness in  the  state.  It  gives  the  company  the  option.  This  is  justi- 
fiable, because  the  complainant  has  no  constitutional  right  to  do 
business  in  that  state;  that  state  has  authority  at  any  time  to 
declare  that  it  shall  not  transact  business  there.  This  is  the 
whole  point  of  the  case,  and,  without  reference  to  the  injustice, 
the  prejudice,  or  the  wrong  that  is  alleged  to  exist,  must  deter- 
mine the  question.  No  right  of  the  complainant  under  the  laws 
or  constitution  of  the  United  States,  by  its  exclusion  from  the 
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state,  is  infringed,  and  this  is  what  the  state  now  accomplishes. 
There  is  nothing,  therefore,  that  will  justify  the  interference  of 
this  court. 
Reversed. 


Powers  of  Interstate  Commerce  Commission* 
INTERSTATE  COMMERCE  COIMMISSION  v.  CINCINNATI, 

N.  0.  &  T.  P.  CO. 

167  V.  8.  479.     1897. 

Mr.  Justice  Brewer.  We  have,  therefore,  these  considera- 
tions presented :  First,  the  power  to  prescribe  a  tariff  of  rates 
for  carriage  by  common  carrier  is  a  legislative  and  not  an  admin- 
istrative or  judicial  function,  and,  having  respect  to  the  large 
amount  of  property  invested  in  railroads,  the  various  companies 
engaged  therc-in,  the  thoiLsands  of  miles  of  road,  and  the  millions 
of  tons  of  freight  carried,  the  varying  and  diverse  conditions  at- 
taching to  such  carriage  is  a  power  of  supreme  delicacy  and 
importance.  Second,  that  congress  has  transferred  such  a  power 
to  any  administrative  body  is  not  to  be  presumed  or  implied  from 
any  doubtful  and  uncertain  language.  The  words  and  phrases 
efficacious  to  make  such  a  delegation  of  power  are  well  under- 
stood and  have  been  frequently  u.sed,  and  if  congress  had  in- 
tended to  grant  such  a  power  to  the  interstate  commerce  com- 
mission it  can  not  be  doubted  that  it  would  have  used  language 
open  to  no  misconstruction,  but  clear  and  direct.  Third,  incor- 
porating into  a  statute  the  common  law  obligation  resting  upon 
the  carrier  to  make  all  its  charges  reasonable  and  just,  and 
directing  the  commission  to  execute  and  enforce  the  provisions 
of  the  act,  does  not  by  implication  carry  to  the  commission  or 
invest  it  with  the  power  to  exercise  the  legislative  function  of 
prescribing  rates  which  shall  control  in  the  future.  Fourth,  be- 
yond the  inference  which  irresistibly  follows  from  the  omission 
to  grant  in  express  terms  to  the  commission  this  power  of  fixing 
rates,  is  the  clear  language  of  section  6,  recognizing  the  right  of 


*See  Sec.  1320,  Vol.  9,  Cyclopedia  of  Law. 
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the  carrier  to  establish  rates,  to  increase  or  reduce  them,  and 
prescribing  the  conditions  upon  which  such  increase  or  reduction 
may  be  made,  and  requiring,  as  the  only  conditions  of  its  action, 
first,  publication,  and  second,  the  filing  of  the  tariff  with  the 
commission.  The  grant  to  the  commission  of  the  power  to  pre- 
scribe the  form  of  the  schedules,  and  to  direct  the  place  and 
manner  of  publication  of  joint  rates,  thus  specifying  the  scope 
and  limit  of  its  functions  in  this  respect,  strengthens  the  conclu- 
sion that  the  power  to  prescribe  rates  or  fix  any  tariff  for  the 
future  is  not  among  the  powers  granted  to  the  commission. 

These  considerations  convince  us  that  under  the  interstate 
commerce  act  the  commission  has  no  power  to  prescribe  the  tariff 
of  rates  which  shall  control  in  the  future,  and,  therefore,  can 
not  invoke  a  judgment  in  mandamus  from  the  courts  to  enforce 
any  such  tariff  by  it  prescribed. 

But  has  the  commission  no  functions  to  perform  in  respect  to 
the  matter  of  rates;  no  power  to  make  any  inquiry  in  respect 
thereto?  Unquestionably  it  has,  and  most  important  duties  in 
respect  to  this  matter.  It  is  charged  w'ith  the  general  duty  of 
inquiring  as  to  the  management  of  the  business  of  railroad  com- 
panies, and  to  keep  itself  informed  as  to  the  manner  in  which 
the  same  is  conducted,  and  has  the  right  to  compel  complete  and 
full  information  as  to  the  manner  in  which  such  carriers  are 
transacting  their  business.  And  with  this  knowledge  it  is  charged 
with  the  duty  of  seeing  that  there  is  no  violation  of  the  long-  and 
short-haul  clause;  that  there  is  no  discrimination  between  in- 
dividual shippers,  and  that  nothing  is  done  by  rebate  or  anj^ 
other  device  to  give  preference  to  one  as  against  another;  that 
no  undue  preferences  are  given  to  one  place  or  places  or  individ- 
ual or  class  of  individuals,  but  that  in  all  things  that  equality  of 
right,  which  is  the  great  purpose  of  the  interstate  commerce  act, 
shall  be  secured  to  all  shippers.  It  must  also  see  that  that  pub- 
licity, which  is  required  by  section  6,  is  observed  by  the  railroad 
companies.  Holding  the  railroad  companies  to  strict  compliance 
with  all  these  statutory  provisions  and  enforcing  obedience  to  all 
these  provisions  tends,  as  observed  by  Commissioner  Cooley  in 
In  re  Chicago,  St.  Paul  &  Kansas  City  Railway,  2  Int.  Com. 
Com.  Rep.  231,  261,  to  both  reasonableness  and  equality  of  rate, 
as  contemplated  by  the  interstate  commerce  act. 


CHAPTER  VI. 

SPECIAL  RELATIONS  OF  CORPORATIONS.* 

The  Corporation  and  its  Promoters— Liability  of  Corporation 
for  Acts  of  its  Promoters.** 

McARTHUR  v.  TIMES  PRINTING  COMPANY. 

48  Minn.  319,  31  Am.  St.  Rep.  653.     1892. 

Mitchell,  J.  The  complaint  allege.s  that  about  October  1, 
1889,  the  defendant  contracted  with  plaintiff  for  his  services  as 
advertising  solicitor  for  one  year;  that  in  April,  1890,  it  dis- 
charged him  in  violation  of  the  contract.  The  action  is  to  re- 
cover damages  for  the  breach  of  the  contract.  The  answer  sets 
■up  two  defenses:  (1)  That  plaintiff's  employment  w^as  not  for 
any  stated  time,  but  only  from  w^eek  to  week;  (2)  that  he  was 
discharged  for  good  cause.  Upon  the  trial  there  was  evidence 
reasonably  tending  to  prove  that  in  September,  1889,  one  C.  A. 
Nimocks  and  others  were  engaged  as  promoters  in  procuring  the 
organization  of  the  defendant  company  to  publish  a  newspaper ; 
that,  about  September  12,  Nimocks,  as  such  promoter,  made  a 
contract  with  plaintiff,  in  behalf  of  the  contemplated  company, 
for  his  services  as  advertising  solicitor  for  the  period  of  one  year 
from  and  after  October  1,— the  date  at  which  it  was  expected 
that  the  company  would  be  organized ;  that  the  corporation  w^as 
not,  in  fact,  organized  until  October  16,  but  that  the  publication 
of  the  paper  was  commenced  by  the  promoters  October  1,  at 
which  date  plaintiff,  in  pursuance  of  his  arrangement  with 
Nimocks,  entered  upon  the  discharge  of  his  duties  as  advertising 
solicitor  for  the  paper;  that  after  the  organization  of  the  com- 
pany he  continued  in  its  employment  in  the  same  capacity  until 

*See  Sees.  1322-1363,  Vol.  0,  Cyclopedia  of  Law. 
**See  Sec.  1324,  Vol.  9,  Cyclopedia  of  Law. 
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discharged,  the  following  April;  that  defendant's  board  of 
directors  never  took  any  formal  action  with  reference  to  the  con- 
tract made  in  its  behalf  by  Nimocks,  but  all  of  the  stockholders, 
directors,  and  officers  of  the  corporation  knew  of  this  contract 
at  the  time  of  its  organization,  or  were  informed  of  it  soon  after- 
wards, and  none  of  them  objected  to  or  repudiated  it,  but,  on  the 
contrary,  retained  plaintiit'  in  the  employment  of  the  company 
without  any  other  or  new  contract  as  to  his  services. 

There  is  a  line  of  cases  which  hold  that  where  a  contract  is 
made  in  behalf  of,  and  for  the  benefit  of,  a  projected  corpora- 
tion, the  corporation,  after  its  organization,  can  not  become  a 
party  to  the  contract,  either  by  adoption  or  ratification  of  it. 
Abbott  V.  Hapgood,  150  Mass.  248,  22  N.  E.  Rep.  907;  Beach 
Corp.,  section  198.  This,  however,  seems  to  be  more  a  question 
of  name  than  of  substance ;  that  is,  whether  the  liability  of  the 
corporation,  in  such  cases,  is  to  be  placed  on  the  grounds  of  its 
adoption  of  the  contract  of  its  promoters,  or  upon  some  other 
ground,  such  as  equitable  estoppel.  This  court,  in  accordance 
with  what  we  deem  sound  reason,  as  well  as  the  weight  of  au- 
thority,  has  held  that,  while  a  corporation  is  not  hound  hy  en- 
gagements made  on  its  behalf  hy  its  promoters,  before  its  organ- 
ization, it  may,  after  its  organization,  make  such  engagements 
its  own  contracts.  And  this  it  may  do  precisely  as  it  might  make 
similar  original  contracts;  formal  action  of  its  hoard  of  directors 
being  necessary  only  where  it  would  be  necessary  in  the  case  of 
a  similar  original  contract.  That  it  is  not  requisite  that  such 
adoption  or  acceptance  be  expressed,  but  it  may  be  inferred  from 
acts  or  acquiescence  on  the  part  of  the  corporation,  or  its  au- 
thorized agents,  as  any  similar  original  contract  might  be  shown. 
Battelle  v.  Northwestern  Cement  and  Concrete  Pavement  Co., 
37  Minn.  89,  33  N.  W.  Rep.  327.  See,  also,  Mor.  Corp.,  section 
548.  The  right  of  the  corporate  agents  to  adopt  an  agreement 
originally  made  by  promoters  depends  upon  the  purposes  of  the 
corporation  and  the  nature  of  the  agreement.  Of  course,  the 
agreement  must  be  one  which  the  corporation  itself  could  make, 
and  one  which  the  usual  agents  of  the  company  have  express  or 
implied  authority  to  make.  That  the  contract  in  this  case  was  of 
that  kind  is  very  clear;  and  the  acts  and  acquiescence  of  the 
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corporate  officers,  after  the  organization  of  the  company,  fully 
justified  the  jury  in  finding  that  it  had  adopted  it  as  its  own. 

The  defendant,  however,  claims  that  the  contract  was  void 
under  the  statute  of  frauds,  because,  "by  its  terms  not  to  be 
performed  within  one  year  from  the  making  thereof,"  which 
counsel  assumes  to  be  September  12,— the  date  of  the  agreement 
between  plaintiff  and  the  promoter.  This  proceeds  upon  the 
erroneous  theory  that  the  act  of  the  corporation,  in  such  cases, 
is  a  ratification,  which  relates  back  to  the  date  of  the  contract 
with  the  promoter,  under  the  familiar  maxim  that  ' '  a  subsequent 
ratification  has  a  retroactive  effect,  and  is  equivalent  to  a  prior 
command."  But  the  liability  of  the  corporation,  under  such 
circumstances,  does  not  rest  upon  any  principle  of  the  law  of 
agency,  but  upon  the  iinmediate  and  voluntary  act  of  the  com- 
pany. Although  the  acts  of  a  corporation  with  reference  to  the 
contracts  made  by  promoters  in  its  behalf  before  its  organization 
are  frequently  loosely  termed  "ratification,"  yet  a  ratification 
properly  so  called,  implies  an  existing  person,  on  whose  behalf 
the  contract  might  have  been  made  at  the  time.  There  can  not, 
in  law,  be  a  ratification  of  a  contract  which  could  not  have  been 
made  binding  on  the  ratifier  at  the  time  it  was  made,  because  the 
ratifier  was  not  then  in  existence.  In  re  Empress  Engineering 
Co.,  16  Ch.  Div.  128 ;  Melhado  v.  Porto  Alegre,  N.  H.  &  B.  R. 
Co.i  L.  R.  9  C.  P.  505 ;  Kellner  v.  Baxter,  L.  R.  2  C.  P.  185.  What 
is  called  "adoption,"  in  such  cases,  is,  in  legal  effect,  the  making 
of  a  contract  of  the  date  of  the  adoption,  and  not  as  of  some 
former  date.  The  contract  in  this  case  was,  therefore,  not  within 
the  statute  of  frauds.  The  trial  court  fairly  submitted  to  the 
jury  all  the  issues  of  fact  in  this  case,  accompanied  by  instruc- 
tions as  to  the  law  which  were  exactly  in  the  line  of  the  views  we 
have  expressed ;  and  the  evidence  justified  the  verdict. 

The  point  is  made  that  the  plaintiff'  should  have  alleged  that 
the  contract  was  made  with  Nimocks,  and  subsequently  adopted 
by  the  defendant.  If  we  are  correct  in  what  we  have  said  as  to 
the  legal  effect  of  the  adoption  by  the  corporation  of  a  contract 
made  by  a  promoter  in  its  behalf  before  its  organization,  the 
plaintiff*  properly  pleaded  the  contract  as  having  been  made 
with  the  defendant.    But  we  do  not  find  that  the  evidence  was 
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objected  to  on  the  oround  of  a  variance  between  it  and  the  com- 
plaint. The  assignments  of  error  are  very  numerous,  but  what 
has  been  already  said  covers  all  that  are  entitled  to  any  special 
notice. 

Order  affirmed. 


The  Corporation  and  its  Officers— Duties  of  Officers.* 

McCLURE  V.  LAW. 

161  N.  Y.  78,  76  Am.  St.  Rep.  262.     1899. 

Haight,  J.  This  action  was  brought  to  recover  of  the  defend- 
ant, a  former  president  and  director  of  the  Life  Union,  the  sura 
of  $3,000,  which  the  plaintiff  claims  was  profits  made  by  the 
defendant  out  of  his  trust  relationship  with  the  company.  The 
facts  established  by  the  evidence  are,  in  substance,  as  follows: 
An  agreement  was  entered  into  on  the  28th  day  of  December, 
1891,  between  one  Horace  Moody,  party  of  the  first  part,  and 
Lucius  0.  Robertson  and  Lewis  P.  Levy,  parti&s  of  the  second 
part,  by  which  the  party  of  the  first  part  undertook  to  deliver 
to  the  parties  of  the  second  part  the  absolute  control  and  man- 
agement of  the  Life  Union  Association  in  consideration  of  the 
sum  of  $15,000.  This  was  to  be  accomplished  by  the  resignation, 
from  time  to  time,  of  one  or  more  directors  of  the  corporation, 
and  the  election  of  the  parties  of  the  second  part,  or  the  persons 
they  should  designate,  as  directors.  This  agreement  was  entered 
into  by  Moody  under  the  directions  of  the  defendant,  for  whom 
he  was  acting  as  agent  and  attorney.  It  was  modified  on  the  5th 
day  of  February,  1892,  with  reference  to  details  in  payments, 
etc.,  but  not  in  any  respect  affecting  the  question  here  presented. 
These  agreements  were  subsequently  executed.  Mr.  Levy  was 
elected  a  director  to  fill  a  vacancy  theretofore  existing,  and  then 
the  defendant  resigned  as  president  and  had  Mr.  Levy  elected  in 
his  place.  Subsequently,  the  defendant,  with  other  directors 
from  time  to  time  resigned,  and  their  places  were  filled  by  per- 
sons designated  by  Levy.  The  money  was  paid  over  to  a  person 
designated  by  the  defendant  and  then  was  distributed  among 
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the  directors,  the  defendant  receiving  $3,000.  His  excuse  for 
this  proceeding  was  that  this  transfer  was  made  for  the  purpose 
of  reimbursing  himself  and  other  directors  for  moneys  that  they 
had  theretofore  invested  in  the  purchase  of  promissory  notes 
which  had  been  issued  by  the  corporation  for  the  purpose  of  pur- 
chasing the  property  and  assets  of  the  Flour  City  Life  Associa- 
tion of  Rochester.  The  notes,  however,  were,  by  their  terms, 
payable  out  of  the  expense  funds,  to  be  derived  from  the  trans- 
fer membership  of  the  Flour  City  Association,  and  inasmuch  as 
the  transfer  was  never  effected,  the  notes  were  not  collectible 
from  the  Life  Union.  (McClure  v.  Levy,  147  N.  Y.  215.)  The 
defendant  held  three  of  these  notes  of  $1,000  each,  but  they  can 
not  be  accepted  as  a  justification  of  the  transaction,  or  be  re- 
ceived as  a  defense  to  this  action.  The  question  is,  therefore, 
presented,  whether  the  defendant  is  bound  to  account  for  the 
money  received  from  Levy  for  the  transfer  to  him  and  his  asso- 
ciates of  the  management  and  control  of  the  Life  Union,  together 
with  its  property  and  effects.  The  learned  appellate  division 
has  treated  this  transaction  as  a  bribe  paid  to  the  directors  of 
the  Life  Union  by  Levy,  and  reached  the  conclusion  that  the 
money  did  not  belong  to  the  corporation.  We  think,  however, 
that  the  law  does  not  permit  the  defendant  to  avail  himself  of 
his  own  wrong  as  a  defense  to  this  action.  As  president  and 
director  of  the  Life  Union  he  ivas  hound  to  account  to  that  asso- 
ciation for  all  moneys  that  came  into  his  hands  by  virtue  of  his 
official  acts,  and  he  can  not  he  permitted  to  shield  himself  from 
such  liahility  under  the  claim  that  his  acts  were  illegal  and  un- 
authorized. As  an  officer  he  had  the  right  to  resign,  hut  the 
money  was  not  paid  to  him  for  his  resignation.  It  was  paid  over 
upon  condition  that  he  procure  Levy  and  his  friends  to  he  elected 
directors  and  given  the  control  and  management ,  together  with 
the  property  and  effects  of  the  corporation.  The  election  of 
directors  and  the  transfer  of  the  management  and  property  of 
the  corporation  were  official  acts,  and  whatever  money  he  re- 
ceived from  such  official  acts  were  moneys  derived  hy  virtue  of 
his  office  for  which  we  think  he  should  account.     *     *     *     * 

In  Cook  on  Corporations,  section  650,  it  is  said:    "It  is  a  well- 
established  principle  of  law  that  a  director  commits  a  breach  of 
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trust  Id  acceptiiifi^  a  soerot  S'ift  or  secret  pay  from  a  person  who 
is  contracting  or  has  contracted  with  the  corporation,  and  that 
the  corporation  may  compel  the  director  to  turn  over  to  it  all  the 
money  or  property  so  received  by  him.  (See,  also,  Chandler  v. 
Bacon,  30  Fed.  Rep.  538;  Rutland  El.  L.  Co.  v.  Bates,  68  Vt. 
579;  Farmers'  and  Merchants'  Bank  v.  Downey,  53  Cal.  466; 
Sheridan  v.  Sheridan  El.  Light  Co.,  38  Hun  396.) 
Reversed. 


Bight  of  Officers  to  Receive  Salary* 

^EEVE  ET  AL.  v.  HARRIS  ET  AL. 

50  S.  W.  Rep.  658.     1897. 

Bill  filed  to  settle  the  affairs  of  a  manufacturing  company. 
One  H.  intervened  and  filed  a  claim  for  services  as  treasurer  of 
the  company ;  this  was  referred  to  a  master,  who  reported,  allow- 
ing the  claim ;  the  corporation  excepted,  and  on  a  hearing  the 
chancellor  disallowed  it  upon  the  ground  that  no  compensation 
was  provided  for  by  any  by-law  or  resolution  of  the  stockholders 
or  directors.  H.  then  filed  a  claim  for  services  performed  while 
treasurer  outside  his  duties  as  such.  This  was  partly  allowed  by 
the  chancellor,  and  the  corporation  assigns  this  as  error. 

Neil,  j,  *  *  *  The  state  of  the  law  upon  this  subject  is 
correctly  set  forth  in  Beach  Priv.  Corp.,  as  follows:  "The  au- 
thorities are  not  uniform  upon  the  question  of  the  right  of  ex- 
ecutive officers  of  a  corporation  to  compensation  for  their 
services.  It  has  been  held  in  Illinois  and  in  Pennsylvania  that  a 
treasurer  can  not,  in  the  absence  of  any  contract  agreement,  re- 
cover a  salary  from  a  corporation  for  his  services  rendered  to  it. 
In  Iowa,  an  officer  of  a  corporation  can  recover  payment  only 
where  there  is  a  special  contract  therefor,  and  it  is  there  held 
that  no  contract  to  pay  for  his  services  can  be  implied  as  against 
the  corporation.  So,  in  a  lower  court  ip  New  York,  i^  was  sa'' 
that  one  is  not  necessarily  entitled  to  a  salary  from  the  fact  that 
he  was  chosen  secretary  of  a  corporation,  and  rendered  services 
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as  such,  especially  where  the  facts  rebut  the  presumption  of  a 
promise  of  payment.    The  New  York  ca.se,  however,  was  reversed 
in  the  court  of  last  resort,  wliere  the  ground  was  taken  that,  if 
the  secretary  were  neither  a  director  nor  a  stockholder,  an  agree- 
ment to  compensate  him  for  his  services  would  be  presumed 
from  the  fact  of  his  appointment.    And  this  is  probably  the  gen- 
eral rule  in  respect  of  executive  officers  other  than  the  president 
or  vice-president  of  the  company."     Section  200.     See,  also,  2 
Cook  Stock,  Stockh.  and  Corp.  Law,  §  657,  and  notes  thereto; 
Kilpatrick  v.  Bridge  Co.,  49  Pa.  St.  118 ;  Gridley  v.  Railway  Co., 
71  111.  200;  Bank  v.  Elliott,  55  Iowa  104,  7  N.  W.  470;  Crum- 
lish's  Admr.  v.  Improvement  Co.,  38  W.  Va.  390,  18  S.  E.  456, 
45  Am.  St.  Rep.  872,  881-883,  and  authorities  there  cited.    In  the 
case  last  cited  the  reason  of  the  rule  is  thus  quoted,  with  ap- 
proval, from  Kilpatrick  v.  Bridge  Co.,  supra:    "The  rule  is  just 
as  applicable  to  presidents  and  treasurers  and  other  officers  as 
to   directors.     *     *     *     It   is  well   the   law   is   so.      Corporate 
officers  have  ample  opportunities  to  adjust  and  fix  their  compen- 
sation before  they  render  service,  and  no  great  mischief  is  likely 
to  result  from  compelling  them  to  do  so.     But  if,  on  the  other 
hand,   actions   are  to  be  maintained  by   corporate   officers   for 
services  which,  however  faithful  and  valuable,  were  not  rendered 
on  the  foot  of  an  express  contract,  there  would  be  no  limitation 
to  corporation  liabilities,  and  stockholders  would  be  devoured  by 
officers."    See,  also.  Ten  Eyck  v.  Railroad  Co.  (Mich.),  3  Lawy. 
Rep.  Ann.  378,  and  notes  (s.  c.  41  N.  W.  905),  and  Brown  v. 
Silver  Mines  (Colo.  Sup.),  30  Pac.  66. 

But  it  is  also  true  that  a  corporation  official  rendering  services 
to  the  corporation  outside  of  the  scope  of  his  official  duty,  and 
not  required  thereb^y,  may  recover  compensation  therefor  upon  a 
promise  implied  from  facts  and  circumstances,  even  though  he 
be  a  director  in  the  corporation.  Association  v.  Meredith,  49  Md. 
389 ;  1  Mor.  Priv.  Corp.,  §  508 ;  Construction  Co.  v.  Fitzgerald, 
137  U.  S.  98,  11  Sup.  Ct.  36.  *  *  *  (The  Court  found  that 
the  only  work  H.  performed  outside  his  duties  of  treasurer  was 
acting  as  a  member  of  a  committee  to  mea.sure  and  report  upon 
a  stock  of  lumber  purchased  by  the  company,  but  there  was  no 
proof  as  to  the  value  of  these  services,  and,  therefore,  dismissed 
the  petition  of  H.) 
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TJie  Corpomlion  and  its  Shareholders* 

SMALL  V.  THE  HERKIMER  MANUFACTURING  AND 
HYDRAULIC  COMPANY. 

2  N.  Y.  330.     1819. 

Action  of  assumpsit  in  the  supreme  court  by  the  Herkimer 
Company  against  Small  on  his  subscription  for  twenty-one 
.shares  of  $100  each  to  the  capital  stock  of  the  company.  The 
charter  made  it  the  duty  of  the  directors  "to  call  upon  the  stock- 
holders for  payment  of  their  subscriptions  at  such  times  and  in 
such  proportions  as  they  should  see  fit,  under  penalty  of  forfeit- 
ure to  the  company  of  their  sharas  and  all  previous  payments 
made  thereon,  giving  notice  (as  provided)  of  such  call."  Small 
subscribed  and  the  corporation  was  organized;  April,  1834,  a 
5  per  cent  call  payable  in  sixty  days,  and  another  of  5  per  cent 
payable  in  ninety  days  were  made ;  in  July  a  7  per  cent  call  pay- 
able in  August,  and  in  October  a  73  per  cent  call  was  made,  13 
per  cent  payable  November  10,  and  10  per  cent  on  the  first  of 
each  of  the  following  six  months.  Suit  was  brought  in  December 
to  collect  the  40  per  cent  then  due  and  unpaid.  In  March,  1835, 
a  call  of  the  balance  of  the  subscription— 10  per  cent— was 
made,  payable  May  15,  and  Small  neglecting  to  pay,  the  direct- 
ors, in  June,  1836,  passed  a  resolution  forfeiting  the  stock  for 
this  call.  Small  pleaded  this  resolution  and  forfeiture  in  bar  of 
the  suit  in  assumpsit,  alleging  that  the  shares  were  worth  more 
than  the  amount  due  with  interest;  the  company  demurred  to 
this  plea,  and  the  supreme  court  sustained  the  demurrer.  This 
is  the  error  assigned. 

HoYT,  J.  The  supreme  court  of  this  state,  by  a  series  of  de- 
cisions, commencing  with  the  case  of  Goshen  Turnpike  Company 
V.  Hurtin  (9  John.  217),  has  uniformly  held  that  the  mere  pro- 
vision in  the  charter  of  incorporated  companies,  similar  to  the 
one  in  this  case,  allowing  the  forfeiture  of  the  stock  and  previous 
payments,  does  not  deprive  the  company  of  their  common-law 
remedy,  by  action,  to  recover  from  the  stockholder  the  amount 


*See  Sees,  1330-1351,  Vol.  9,  Cyclopedia  of  Law, 
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t)f  liis  subseription.  (1-i  John.  238.)  In  tlii.s  case  they  have 
gone  further,  and  held  that  although  the  company  exercised  the 
right  conferred  by  the  statute  and  forfeited  the  stock,  they  may 
still  recover  in  an  action  upon  the  subscription,  unless  the  value 
of  the  stock  was  equal  to  the  amount  due  upon  the  subscription. 
They  liken  this  case  to  that  of  a  mortgage,  and  say,  that  when  the 
mortgagee  takes  the  thing  pledged  and  sells  it,  or  finally  con- 
verts it  to  his  own  use,  he  is  paid  so  much  only  towards  his  debt 
as  the  thing  sold  for,  or  M-as  worth,  at  the  time  of  the  conversion, 
and  cite  5  Cowen  3S0,  9  Cowen  346,  4  Wend.  381,  11  Wend.  106 ; 
and  when  the  equity  of  redemption  is  released,  or  a  strict  fore- 
closure resorted  to  in  any  form,  then  so  much  is  paid  as  the  value 
of  the  thing  mortgaged,  at  the  time  when  the  title  became  abso- 
lute in  the  mortgagee,  amounts  to.  This  is  no  doubt  the  true 
rule  in  the  case  of  a  mortgage  of  real  or  personal  estate,  and  if 
the  company  are  to  be  deemed  a  mortgagee  of  the  stock,  and  both 
parties  entitled  to  the  rights  of  mortgagor  and  mortgagee,  I 
think  it  would  be  decisive  in  favor  of  the  plaintiff. 

But  I  do  not  think  this  is  to  be  regarded  in  the  light  of  a 
mortgage.  Upon  a  foreclosure  and  sale  of  property  mortgaged, 
if  it  bring  more  than  the  debt  the  mortgagor  is  entitled  to  the 
surplus.  But  no  provision  is  made  for  the  company's  refunding 
the  surplus  in  this  case.  And  if  the  company  after  forfeiture 
should  sell  the  stock  for  a  sum  beyond  the  amount  unpaid 
thereon  at  the  time  of  forfeiture,  the  defendant  could  not  re- 
cover such  surplus.  Again,  in  all  cases  of  a  mortgage,  the 
mortgagor  has  in  equity  a  right  of  redemption  until  a  strict  fore- 
closure, or  a  foreclo.sure  and  sale  of  the  mortgaged  property. 
But  no  such  remedy  exists  for  the  redemption  of  stock  forfeited 
under  the  provisions  of  a  statute  like  the  one  in  question.  Judge 
Story  (Eq.  Juris.,  section  1325)  says  that  courts  of  equity  in 
eases  of  non-compliance  by  stockholders  with  the  terms  of  pay- 
ment of  their  installments  of  stock  at  the  times  prescribed,  by 
which  a  forfeiture  of  their  shares  is  incurred  under  the  by-laws 
of  the  institution,  have  refused  to  interfere,  by  granting  relief 
against  such  forfeiture.  And  such  was  the  ruling  of  the  court 
of  chancery  in  England,  in  Sparks  v.  The  Liverpool  Water- 
Works  Company  (13  Ves.  428).    When  a  penalty  or  forfeiture 
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is  imposed  by  statute  upon  the  doing  or  omission  of  a  certain  act, 
courts  of  equity  will  not  interfere  to  mitigate  the  penalty  or  foi'- 
feiture  incurred,  for  it  would  be  in  contravention  of  the  direct 
expression  of  the  legislative  will.  (Story  Eq.  Juris.,  section 
1326;  1  Strange  447.)  I  can  not  see  how  this  can  upon  principle 
be  regarded  as  a  mortgage.  On  the  contrary,  it  has,  I  think, 
more  of  the  properties  of  a  conditional  sale,  when  the  absolute 
title  does  not  pass  until  payment  in  full. 

Where  a  party  subscribes  for  stock  he  takes  it  upon,  and  s\ib- 
ject  to,  the  conditioii  imposed  by  statute— that  the  corporation 
may,  if  he  omits  to  pay  the  i)istallments  as  they  are  called  for 
and  become  due,  forfeit  the  stock  and  all  previous  payments.  It 
■is  then  left  oplional  with  the  corporation  ivhether  they  will  prose- 
cute on  the  subscription,  or  forfeit  the  stock  and  previous  pay- 
ments. The  corporation  may  doubtless  take  whichever  remedy 
they  elect.  But  if  they  elect  to  forfeit  and  take  back  their  stock, 
it  seems  to  me  tJtcy  should  net  be  permitted  also  to  sue  and  collect 
the  price  agreed  to  be  paid,  or  any  part  thereof.  In  that  case 
they  take  back  the  whole  consideration  for  the  subscriber's  prom- 
ise, with  the  right  to  retain  whatever  may  have  been  paid.  It 
would,  after  that,  be  inequitable  and  unjust  to  permit  them  to 
retain  the  stock  and  still  prosecute.  And  it  can  make  no  differ- 
ence that  the  installments  for  which  the  suit  is  brought  became 
due  before  the  forfeiture  was  declared.  The  statute  simply  au- 
thorities a  forfeiture  of  the  stock  and  all  previous  payments  made 
thereon;  but  docs  not  declare  that  the  party  shall  also  forfeit  the 
amount  of  payments  which  may  have  beccyme  due  and  remain 
%inpaid.     *     *     * 

I  think,  as  I  have  before  stated,  that  this  case  is  more  analogous 
to  a  contract  for  the  purchase  and  sale  of  property,  where  the 
vendor  reserves  the  right,  on  default  of  payment  at  the  time 
stipulated,  to  rescind  the  sale  or  forfeit  the  contract  and  previous 
payments.  Suppose  a  person  agrees  to  sell  personal  property; 
one-third  of  the  purchase-money  is  paid  down,  and  the  purchaser 
agrees  to  pay  the  remainder  by  installments,  and  if  he  fails  to 
make  either  of  the  payments  at  the  time  stipulated,  that  he  will 
forfeit  the  property  purchased  and  all  previoiLs  payments  there- 
on ;  and  upon  such  default  the  vendor  repossesses  himself  of  the 
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property  and  takes  advantage  of  the  forfeiture.  It  could  hardly 
be  pretended  that  he  could  still  maintain  an  action  for  the  price 
agreed  to  be  paid.  I  do  not  sec  how  such  a  case  can  be  distin- 
guished in  principle  from  the  one  under  consideration.  I  think 
the  principles  decided  in  Winter  v.  Livingston  (13  John.  54) 
are  equally  applicable  to  this  ease. 
Reversed. 


DOUSMAN  V.  THE  WISCONSIN  AND  LAKE  SUPERIOR 
MINING  AND   SMELTING   COMPANY. 

40  Wis.  Rep.  418-423. 

Plaintift'  alleged  he  was  the  owner  of  seven  shares  in  the  com- 
pany, all  of  which  were  fully  paid;  that  there  were  131  shares  of 
$500  each,  none  of  which  (except  plaintiff's  shares  and  one  other) 
were  more  than  half  pai  1  ;ip.  Under  authority  it  was  deter- 
mined to  increase  the  .'^tock  to  1,000  shares,  of  which  250  were  to 
be  used  in  performing  a  contract  with  another  corporation,  95 
shares  reserved  to  the  company,  and  the  other  655  shares  issued 
to  the  shareholders, — live  shares  lully  paid  for  each  share  of  the 
old  stock.  Plaintiff  ;dleged  that  the  company  refused  to  allow 
him  any  greater  Interest  for  his  fully-paid  shares  than  was  al- 
lowed to  a  like  number  of  half-paid  shares ;  he  asked  that  he  be 
allowed  new  shares,  ia  proi)ortion  to  the  amount  paid,  or  that 
half  of  those  is.sued  to  holders  of  half-paid  stock  be  canceled. 
The  facts  were  found  as  alleged,  and  further  distribution  was 
enjoined,  unless  the  issue  of  new  shares  were  made  in  proportion 
demanded  by  plaintiff. 

Ryan,  C.  J.  1.  The  injury  which  the  respondent,  as  a  share- 
holder of  the  appellant,  sets  up  in  his  complaint,  is  one  peculiar 
and  personal  to  himself,  not  common  to  other  shareholders,  al- 
leged to  have  been  committed  by  the  board  of  directors,  as  the 
governing  body  of  the  corporation;  that  is,  by  the  corporation 
itself.  Clearly  his  remedy  is  against  the  corporation.  Prob- 
ably he  might  have  maintained  an  action  at  law  against  it.  Gray 
V.  Portland  Bank,  3  Mass.  364.  But  the  effect  of  such  an  action 
would  be  to  convert  part  of  his  interest  as  a  shareholder  into  a 
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judgment  for  damages;  in  other  words,  to  sell  a  portion  of  his 
stock  to  the  corporation.  That  he  is  not  obliged  to  do.  He  has 
a  right  to  maintain  his  proportionate  interest  in  the  corporation, 
certainly  as  long  as  there  is  sufficient  stock  remaining  undisposed 
of  by  the  corporation.  Trading  corporations  of  the  character  of 
the  appellant  have  been  likened  to  partnerships,  and  the  remedies 
of  stockholders  to  those  of  partners,  by  very  high  authority. 
Gray  v.  Portland  Bank,  supra;  Robinson  v.  Smith,  3  Paige  222; 
Adley  v,  Whitstable  Co.,  17  Vesey  315.  And  equity  has  always 
afforded  a  remedy  to  a  stockholder,  in  such  a  case  as  this,  by 
injunction,  account,  or  other  appropriate  decree.  Adley  v.  Whit- 
stable Co.,  supra.  This  principle  has  been  repeatedly  recognized 
in  this  court,  as  in  Putnam  v.  Sweet,  2  Pin.  302;  Nazro  v.  Ins. 
Co.,  14  Wis.  319. 

Such  a  case  is  clearly  distinguishable  from  suits  by  stock- 
holders in  the  right  of  the  corporation,  founded  on  wrongs 
against  the  corporation.  In  that  class  of  cases,  as  the  authorities 
cited  by  the  appellant  show,  the  right  of  suit  is  primarily  in  the 
corporation  itself ;  and  stockholders  take  the  right,  in  lieu  of  the 
corporation,  only  upon  refusal  of  the  governing  body  of  the  cor- 
poration to  sue. 

Here  the  wrong  complained  of  is  by  the  corporation,  not 
against  it.  The  right  is  against  it,  not  against  individual  di- 
rectors. The  judgment,  to  be  effectual,  must  be  against  the 
corporation  itself ;  not  against  the  directors  personally,  who  may 
be  changed  from  time  to  time.  And  even  where  a  suit  would  lie 
by  a  corporation  against  its  governing  body  for  wrongs  done 
against  it  by  the  governing  body,  it  is  sufficiently  manifest  that 
a  demand  upon  the  governing  body  to  bring  the  suit  would  be 
nugatory. 

2.  If  there  are  other  shareholders  in  like  condition  as  the  re- 
spondent, their  right  and  his  are  several;  they  may  bring  their 
separate  suits,  or  they  may  submit  to  the  wrong  at  their  several 
pleasure.  The  respondent  has  no  right  to  represent  them.  The 
case  is  entirely  distinguishable  from  a  wrong  done  by  the  govern- 
ing body  common  to  all  the  stockholders.     *     *     * 

Affirmed. 
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Creditors  and  the  Corporation* 
POND  ET  AL.  V.  FRAMINGHAM  &  LOWELL  R.  R.  CO. 

130  Mass.  194.  1881. 

Morton,  J.  This  is  a  bill  in  eqnitj-,  the  substantial  allegations 
of  which  are,  that  the  plaintiffs  are  creditors  of  the  defendant 
corporation ;  that  the  corporation  is  insolvent ;  that  all  its  prop- 
erty is  mortgaged  to  trustees  for  the  benefit  of  one  class  of 
creditors;  that  it  owes  large  amounts  to  other  creditors,  one  of 
whom  has  attached  all  its  property;  that  it  is  about  to  execute 
a  lease  to  said  attaching  creditor  for  the  term  of  nine  hundred 
and  ninety-nine  years,  at  a  rental  which  will  not  pay  the  interest 
upon  its  indebtedness,  and  that  the  execution  of  said  lease  would 
be  injurious  to  the  interest  of  its  creditors  and  stockholders. 
The  prayer  is  for  an  injunction  to  restrain  the  defendant  from 
further  prosecuting  its  business,  and  for  the  appointment  of  re- 
ceivers. 

There  is  no  statute  giving  this  court  equity  jurisdiction  in  such 
a  case  as  this,  and  the  bill  does  not  state  a  case  within  the  general 
equity  powers  of  a  court  of  chancery.  As  is  stated  in  Treadwell 
v.  Salisbury  Manuf.  Co.,  7  Gray  393,  ''It  is  too  well  settled  to 
admit  of  question,  that  a  court  of  chancery  has  no  peculiar  juris- 
diction over  corporations,  to  restrain  them  in  the  exercise  of  their 
powers,  or  control  their  action,  or  prevent  them  from  violating 
their  charter,  in  cases  where  there  is  no  fraud  or  breach  of  trust 
alleged  as  the  foundation  of  the  claim  for  equitable  relief. ' ' 

The  plaintiffs  can  not  maintain  this  bill,  unless  upon  the 
ground  that  any  creditor  can  maintain  a  bill  in  equity  against 
an  individual  debtor  upon  like  allegations.  But  there  is  no  al- 
legation of  fraud  or  breach  of  trust,  or  any  other  ground  of 
jurisdiction,  which  brings  the  case  w'ithin  the  general  equity 
powers  of  a  court  of  chancery.  The  bill  is  an  attempt  by  a 
creditor  to  restrain  his  debtor  from  making  what  is  alleged  to 
be  an  improvident  contract.  The  rights  of  the  parties  are  gov- 
erned by  the  rules  of  the  common  law.     The  plaintiffs  as  cred- 


*Seo  Sec.  1.15?.  et.  seq.,  Vol.  9,  C.vclopedia  of  Law. 
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itors  might,  by  an  attachment,  have  obtained  security  which 
would  take  precedence  of  the  contemplated  lease;  but  if  they 
could  not,  the  court  has  no  power  to  restrain  the  debtor  from 
making  a  disposition  of  his  property  which  is  permitted  by  the 
common  law,  unless  fraud  or  breach  of  trust  is  alleged  and 
shown. 

The  allegation  that  the  defendant  corporation  is  insolvent  does 
not  aid  the  plaintiffs.  In  the  absence  of  any  statute  giving  the 
power,  this  court  has  no  authority  to  act  as  a  court  of  insolvency 
for  the  liquidation  of  the  affairs  of  an  insolvent  railroad  corpora- 
tion. 

Decree  dismissing  the  bill  iVFFiRMED. 


LOTHROP  V.  STEDMAN. 

42  Conn.  583.     1875. 

The  American  National  Life  Insurance  Company  was  incorpor- 
ated in  Connecticut  in  1866,  the  charter  reserving  the  right  to 
the  legislature  to  alter,  amend  or  repeal  the  same.  In*  1874  the 
insurance  commissioners  of  the  state  reported  to  the  legislature 
that  the  company  had  transferred  its  assets  to  another  company, 
which  had  assumed  the  obligations  of  the  former;  that  its  liabili- 
ties were  $400,000  more  than  its  assets,  and  that  it  had  ceased 
to  do  business,  whereupon  the  legislature  repealed  its  charter, 
and  directed  the  insurance  commissioner  to  take  charge  of  its 
assets  and  apply  them  to  the  credit  of  the  policy-holders.  The 
commissioner  was  about  to  do  this  when  the  plaintiffs,  citizens 
of  New  York  and  policy-holders,  brought  their  bill  in  equity  to 
enjoin  the  commissioner  from  taking,  and  the  corporation  from 
delivering,  the  assets,  on  the  ground  that  the  repealing  act  was 
unconstitutional.  The  hearing  was  upon  the  application  for  a 
temporary  injunction  until  the  final  hearing. 

Shipman,  J.  The  defendant  corporation  is  a  stock  corporation 
authorized  to  issue  life  policies  upon  the  mutual  plan  of  insur- 
ance, but  it  is  not  strictly  a  mutual  insurance  company,  and  the 
policy-holders  are  not  necessarily  members  of  the  corporation, 
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and  have  no  right  to  participate  in  its  management.  The  com- 
plainants appear  before  the  court  only  as  creditors  of  the  com- 
pany. Being  citizens  of  the  state  of  New  York,  they  have  a  right 
to  bring  this  bill  against  the  defendants,  citizens  of  Connecticut, 
and  their  interest  as  creditors  of  the  corporation  and  cestids  que 
trust  of  the  fund,  which  is  now  in  the  control  of  the  directors  of 
the  corporation,  entitles  them  to  maintain  their  suit  if  they  have 
suffered  injury.  The  principle  that  a  stockholder  of  a  company 
can  not  maintain  a  bill  in  equity  against  a  wrong-doer  to  prevent 
an  injury  to  the  corporation,  unless  it  shall  be  averred,  and  shall 
affirmatively  appear,  that  the  corporation  has  refused  to  take 
measures  to  protect  itself,  does  not  extend  to  a  bill  which  is  in 
good  faith  filed  by  a  creditor.     *     *     * 


COLE  V.  THE  MILLERTON  IRON  COMPANY. 

1892.     In  the  Court  of  Appeals  of  New  York.     133  N.  Y.     Rep. 
164-169,  28  Am.  St.  Rep.  615. 

This  action  was  brought  by  plaintiff,  a  judgment  creditor  of 
the  National  INIining  Company  of  Pawling,  to  set  aside  a  con- 
veyance made  by  it  of  all  its  property  to  defendant,  the  Millerton 
Iron  Company,  and  also  to  release  said  property  from  the  lien  of 
a  mortgage  executed  by  that  company  to  defendant,  the  Mer- 
cantile Trust  Company,  and  for  appointment  of  a  receiver,  etc. 

Finch,  J.  The  plaintiff'  is  a  creditor  of  the  National  Mining 
Company,  a  corporation  formed  and  existing  under  the  laws  of 
this  state.  He  commenced  an  action  to  recover  damages  done  to 
his  property  by  the  wrongful  act  of  the  corporation,  serving  the 
summons  in  October,  1887,  and  recovering  judgment  in  July  of 
the  next  year.  During  the  pendency  of  the  action  all  the  prop- 
erty and  assets  of  the  debtor  corporation  were  transferred  to 
the  Millerton  Iron  Company,  also  a  domestic  corporation,  upon 
a  nominal  consideration,  except  an  assumption  by  the  vendee  of 
the  debts  of  the  vendor,  and  thereupon  the  former  executed  a 
mortgage  to  the  Mercantile  Trust  Company  covering  all  its  prop- 
erty, including  that  acquired  from  the  National  Mining  Com- 
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pany.  Vv'heii  the  plaintifi'  olitained  his  judgment  nothing  re- 
mained upon  which  it  was  a  lien  and  his  execution  was  returned 
unsatisfied.  He  then  began  this  action,  in  which  he  assailed  the 
transfers  made  with  a  view  of  subjecting  the  property  of  the 
debtor  corporation  to  the  satisfaction  of  his  debt.  Upon  the 
trial  his  complaint  was  dismissed,  but  the  general  term  reversed 
the  judgment  and  ordered  a  new  trial.  From  that  order  the 
trust  company  alone  appeals  and  has  given  the  usual  stipulation 
for  judgment  absolute. 

The  trial  court  has  refused  to  find  that  the  National  Company 
was  insolvent  at  the  date  of  its  transfer,  but  did  find  that  such 
transfer  suspended  and  terminated  the  regular  business  of  the 
grantor,  and  was  made  and  accepted  with  that  purpose  and  inten- 
tion. The  practical  effect  was  to  dissolve  the  grantor  corporation 
and  subject  its  charter  to  forfeiture  at  the  hands  of  the  state,  for 
it  voluntarily  stripped  itself  of  all  its  property  and  assets  and 
became  incapable,  and  intended  to  be  and  remain  incapable,  of 
performing  its  corporate  duties.  Such  a  transfer,  which  involves 
the  destruction  of  the  corporation  and  an  abandonment  of  the 
purposes  of  its  organization,  is  illegal  as  against  creditors,  whose 
rights  are  thereby  sacrificed  and  their  remedies  destroyed.  The 
transfer  was  illegal,  also,  because  made  in  contemplation  of  in- 
solvency. Those  who  accomplished  it  knew  that  its  necessary 
and  inevitable  efifect  would  be  to  make  the  corporation  unable 
to  pay  its  debts,  and  must  be  held  to  have  intended  that  con- 
sequence of  their  acts.  I  do  not  agree  to  that  reading  of  the 
statute  which  limits  its  prohibition  to  cases  in  which  payment  of 
some  note  or  obligation  has  been  previously  refused.  An  inter- 
pretation .so  narrow  would  seriously  maim  and  distort  the  obvious 
purpose  of  the  statute  and  make  a  transfer,  in  contemplation  of 
insolvency,  good  the  day  before  a  note  matured  and  bad  the  day 
after.  As  against  the  creditor  the  transfer  to  the  Millerton 
Company  was  illegal  and  in  fraud  of  its  rights.  The  as.sets  of  a 
corporation  are  a  trust  fund  for  the  pa\Tnent  of  its  debts  upon 
which  the  creditors  have  an  equitable  lien,  both  as  against  the 
.stockholders  and  all  transferees,  except  those  purchasing  in  good 
faith  and  for  value.  (Bartlett  v.  Drew,  57  N.  Y.  587;  Brum  v. 
Ins.  Co.,  16  Fed.  Eep.  140;  Morawetz  on  Corporations,  791.) 
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The  Millerton  Company  was  not  such  a  purchaser.  It  parted 
with  nothing.  It  knew  and  participated  in  the  illegal  purpose 
to  destroy  the  National  Company,  to  make  it  utterly  insolvent, 
and  to  deprive  its  creditors  of  the  trust  fund  upon  which  they 
had  a  right  to  rely,  and  so  they  w^ere  at  liberty  to  set  aside  the 
transfer  so  far  as  it  barred  their  remedy  and  to  enforce  their 
equitable  lien  upon  the  property  in  the  hands  of  the  transferee. 

It  is  not  a  sufficient  answer  to  say  that  the  transfer  was  r-ather 
formal  than  real,  because,  before  its  occurrence,  the  Millerton 
Company,  having  the  same  stockholders  and  officers,  managed 
and  conducted  the  business  of  the  National  Company  before  the 
transfer  as  well  as  after,  and  that  wdiat  occurred  was  a  practical 
consolidation.  Companies  may  consolidate,  but  under  the  per- 
mission and  safeguards  of  the  statute,  all  of  which  were  disre- 
garded, and  what  is  called  the  formal  transaction  cuts  off  and 
destroys  the  right  of  the  creditor,  and  is  being  used  for  that 
exact  purpose. 

Neither  is  it  an  answer  to  say  that  the  creditor  is  not  harmed 
by  a  change  of  the  party  liable  to  pay,  unless  there  be  some  dis- 
proportion in  the  assets.  lie  can  not  be  forced  to  change  his 
debtor  against  his  will,  and  it  appears  in  the  proof  that  the 
transfer  to  the  Millerton  Company  was  followed  by  a  mortgage 
.sweeping  in  to  its  lien  and  peril  the  very  property  transferred. 

We  are  sati-sfied,  therefore,  that  the  plaintiff  w-as  entitled  to 
judgment  of  sequestration  and  for  a  receiver,  and  so  the  order  of 
the  general  term  was  right.  The  judgment  obtained  by  Chap- 
man is  not  a  bar  to  the  remed^^  It  is  not  relied  upon  for  that 
purpose,  and  the  appointment  of  a  receiver  was  without  notice  to 
the  attorney-general,  as  the  law  required.  (Laws  of  1883,  ch. 
378.)  In  the  present  case  the  plaintiff'  must  give  such  notice 
when  he  applies  for  the  appointment. 

The  rights  of  the  mortgagee,  who  is  the  present  appeHant.  need 
not  now  be  accurately  determined.  Whether  that  mortgage  was 
valid  at  all  for  wants  of  proper  consents,  or  whether  any  of  the 
bondholders  have  acquired  equities  superior  to  those  of  the 
plaintiff',  may  or  may  not  become  questions  in  the  future. 
Enough  appears  to  show  that  some  of  them  do  not  stand  in  the 
attitude  of  bona  fide  creditors,  and  that  the  remedies  of  all  may 
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be  confined  to  the  property  of  the  Millerton  Company  not  de- 
rived from  the  National,  until  at  least  the  former  is  exhausted. 
Those  questions,  however,  may  be  left  to  the  developments  con- 
sequent upon  further  proceedings. 

The  order  of  the  general  term  should  be  affirmed  and  judg- 
ment absolute  for  the  plaintiff  be  rendered  upon  the  stipulation, 
with  costs.     All  concur. 

Order  affirmed  and  judgment  accordingly. 


Liability  of  Shareholders  to  Creditors  under  Special  Statutes* 

WHITMAN  V.  OXFORD  NATIONAL  BANK. 

176  v.  S.  559.     1900. 

Action  by  the  National  Bank  of  Oxford,  Pennsylvania,  brought 
in  the  United  States  Circuit  Court  for  the  southern  district  of 
New  York,  against  Whitman,  to  enforce  his  statutory  liability 
as  a  shareholder  in  a  Kansas  corporation,  upon  a  debt  of  $2,000 
due  by  it  to  the  bank.  The  defendant  moved  to  direct  a  verdict 
in  his  favor,  on  the  ground  that  the  court  had  no  jurisdiction  to 
enforce  the  Kansas  statutory  liability;  the  court  overruled  the 
motion,  directed  a  verdict  for  plaintiff,  refused  a  new  trial,  and 
gave  judgment  for  plaintiff.  The  circuit  court  of  appeals  af- 
firmed the  decision,  and  the  case  was  brought  to  this  court  by  w^it 
of  certiorari. 

Mr.  Justice  Brewer.  By  section  1,  of  article  12,  of  the  con- 
stitution of  Kansas,  a  certain  definite  liability  is  cast  upon  each 
stockholder  in  other  than  railway,  religious  and  charitable  cor- 
porations. This  liability  is  for  the  dues  of  the  corporation,  and 
to  an  amount  equal  to  the  stock  owned  by  him.  The  word  ' '  dues ' ' 
is  one  of  general  significance,  and  includes  all  contractual  ob- 
ligations. Whether  broad  enough  to  include  liabilities  for  torts, 
either  before  or  after  judgment,  is  not  a  question  before  us,  and 
upon  it  we  express  no  opinion.  The  words  "shall  be  secured," 
are  not  merely  directory  to  the  legislature  to  make  provi.sion  for 
such  liability,  but  of  themselves  declare  it.     To  this  extent  the 

*See  Sec.  1361  ct.  soq..  Vol.  9.  Cyclopedia  of  Law. 
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constitution  is  self-executing.  Willis  v,  Mabon,  48  Minn.  140. 
The  discretion  of  the  legislature  extends  beyond  this,  as  indicated 
by  the  clause  "and  such  other  means  as  shall  be  provided  by 
law."  A  failure  of  the  legislature  to  create  courts  or  prescribe 
modes  of  procedure  may,  it  is  true,  make  ineffective  this  con- 
stitutional provision,  but  does  not  destroy  the  liability;  nor  is 
it  created  by  the  act  of  the  legislature  prescribing  the  mode  of 
its  enforcement.  This  is  the  obvious  meaning  of  the  constitu- 
tional provision.  "The  simplest  and  most  obvious  interpreta- 
tion of  a  constitution,  if  in  itself  sensible,  is  the  most  likely  to 
be  that  meant  by  the  people  in  its  adoption."  Lamar,  Justice, 
in  Lake  County  v.  Rollins,  130  U.  S.  662,  671. 

But  this  constitutional  provision  does  not  stand  alone.  The 
legislature  of  Kansas  has  acted  on  the  subject-matter,  and  the 
constitution  and  the  statutes  are  to  be  taken  together,  as  making 
one  body  of  law;  and  it  serves  no  good  purpose  to  inquire  what 
rights  and  remedies  a  creditor  of  a  corporation  might  have  or 
what  liabilities  would  rest  upon  a  stockholder  if  either  constitu- 
tion or  statutes  stood  alone  and  unaided  by  the  other. 

In  section  32  of  chapter  23  of  the  General  Statutes  of  that 
state,  passed  before  the  organization  of  the  corporation  referred 
to,  the  legislature  prescribed  the  mode  of  enforcing  this  constitu- 
tional liability,  and  if  such  were  needed,  declared  to  what  extent 
it  could  be  enforced.  It  may  be  either  by  motion  in  a  ease  in 
which  judgment  has  been  rendered  against  the  corporation  and 
execution  thereon  returned  unsatisfied,  or  by  a  direct  action  by 
the  plaintiff  in  such  judgment.  Neither  remedy  can  be  made 
effectual  in  the  courts  of  Kansas  against  a  stockholder,  unless 
by  due  service  of  process  he  is  brought  within  the  jurisdiction  of 
such  courts.  Wilson  v.  Seligman,  144  U.  S.  41 ;  Howell  v. 
Manglesdorf,  33  Kan.  194,  199. 

Whatever  else  may  be  said  about  the  remedy,  it  is  direct,  cer- 
tain and  available  to  every  creditor  of  a  corporation,  and  leaves 
to  the  stockholders  the  adjustment  between  themselves  of  their 
respective  individual  .shares  of  the  corporate  obligations.  In 
view  of  the  present  tendency  to  carry  on  business  through  cor- 
porate instrumentalities  and  the  freedom  from  personal  liability 
which  attends  ordinary  corporate  action,  it  can  not  be  ."^-aid  that 
this  limited  additional  remedy  is  open  to  judicial  condemnation. 


WHITMAN  V.  OXFORD  NATIONAL  BANK.  311 

The  liability  which  by  the  constitution  and  statutes  is  thus 
declared  to  rest  upon  the  stockholder,  though  statutory  in  its 
origin,  is  contractual  in  its  nature.  It  would  not  be  doubted 
that  if  the  stockholders  in  this  corporation  had  formed  a  partner- 
ship, the  obligations  of  each  partner  to  the  others  and  to  creditors 
would  be  contractual,  and  determined  by  the  general  common 
law  in  respect  to  partnerships.  If  Kansas  had  provided  fdr 
partnerships  with  limited  liability,  and  these  parties,  complying 
with  the  provisions  of  the  statute,  had  formed  such  a  partnership, 
it  would  also  be  true  that  their  obligations  to  one  another  and 
to  creditors  would  be  contractual,  although  only  in  the  statute 
was  to  be  found  the  authority  for  the  creation  of  such  obligations. 
And  it  is  none  the  le.ss  so  when  these  same  stockholders  organized 
a  corporation  under  a  law  of  Kansas,  which  prescribed  the  nature 
of  the  obligation  which  each  thereby  assumed  to  the  others  and 
to  the  creditors.  While  the  statute  of  Kansas  permitted  the 
forming  of  the  corporation  under  certain  conditions,  the  action 
of  these  parties  was  purely  voluntary.  In  other  words,  they  en- 
tered into  a  contract  authorized  by  statute. 

Flash  V.  Conn,  109  U.  S.  371,  is  much  in  point.  In  that  case  a 
corporation  was  organized  in  the  state  of  New  York  under  an  act 
of  legislature  which  contained  this  provision : 

"Section  10.  All  the  stockholders  of  every  company  incor- 
porated under  this  act  shall  be  severally  and  individually  liable 
to  the  creditors  of  the  company  in  which  they  are  stockholders,  to 
an  amount  equal  to  the  amount  of  stock  held  by  them  respective- 
ly, for  all  debts  and  contracts  made  by  such  company,  until  the 
whole  amount  of  capital  stock  fixed  and  limited  by  such  company 
shall  have  been  paid  in,  and  a  certificate  thereof  shall  have  been 
made  and  recorded  as  prescribed  in  the  following  section." 

An  action  was  brought  in  Florida  against  one  of  the  stock- 
holders, and  on  error  to  this  court  it  was  held  that  the  stock- 
holder was  liable,  the  court  saying  (p.  377)  : 

"We  think  the  liability  imposed  by  section  19  is  a  liability 
arising  upon  contract.  The  stockholders  of  the  company  are  by 
the  section  made  severally  and  individually  liable,  within  certain 
limits,  to  the  creditors  of  the  company  for  its  debts  and  contracts. 
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Every  one  who  becomes  a  member  of  the  company  by  subscribing 
to  its  stock  assumas  this  liability,  which  continues  until  the 
capital  stock  is  all  paid  up  and  a  certificate  of  that  fact  is  made, 
published  and  recorded. '  * 

And  again  after  noticing  the  rulings  of  the  court  of  appeals 
of  the  state  of  New  York  (p.  379)  : 

"If  this  were  a  case  arising  in  the  state  of  New  York  we 
should,  therefore,  follow  the  construction  put  upon  the  statute 
by  the  courts  of  that  .state.  The  circumstance  that  the  case 
comes  here  from  the  state  of  Florida  should  not  leave  the  statute 
open  to  a  different  construction.  It  would  be  an  anomaly  for 
this  court  to  put  one  interpretation  on  a  statute  in  a  ease  arising 
in  New^  York,  and  a  different  interpretation  in  a  case  arising  in 
Florida.  Our  conclusion,  therefore,  is  that  this  action  was  not 
brought  to  enforce  a  liability  in  the  nature  of  a  penalty. 

"The  right  of  the  plaintiffs  to  sue  upon  this  liability  in  any 
court  having  jurisdiction  of  the  subject-matter  and  the  parties  is, 
therefore,  clear.     Dennick  v.  Railroad  Co.,  103  U.  S.  11." 

And  finally,  in  reference  to  the  objection  that  the  action  was 
one  at  law  against  a  single  stockholder,  instead  of  in  equity 
against  all  (p.  380)  : 

"But  in  this  case  the  statute  makes  every  stockholder  indi- 
vidually liable  for  the  debts  of  the  company  for  an  amount  equal 
to  the  amount  of  his  stock.  This  liability  is  fixed,  and  does  not 
depend  on  the  liability  of  other  stockholders.  There  is  no  neces- 
sity for  bringing  in  other  stockholders  or  creditors.  Any  cred- 
itor who  has  recovered  judgment  against  the  company  and  sued 
out  an  execution  thereon,  which  has  been  returned  unsatisfied, 
may  sue  any  stockholder,  and  no  other  creditor  can.  Such  ac- 
tions are  maintained  without  objection  in  the  courts  of  New 
York,  under  section  10  of  the  statute  relied  on  in  this  case.  Shil- 
lington  V.  Ilowland,  53  N.  Y.  371 ;  Wiles  v.  Suydam,  64  N.  Y. 
173;  Handy  v.  Draper,  89  N.  Y.  334;  Rocky  Mountain  Nat.  Bank 
v.  Bliss,  89  N.  Y.  338."     *     *     * 

(Citing  from  Richmond  v.  Irons,  121  U.  S.  27;  Concord  Bank 
V.  Hawkins,  174  U.  S.  3G4.  372 :  Abbey  v.  Dry  Goods  Co.,  44  Kan. 
415,  418;  Plumb  v.  Bank  of  Enterprise,  48  Kan.  484,  486; 
Howell  V,  Manglesdorf,  33  Kan.  194,  199;  Pierce  v.  Security  Co., 
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60  Kan.  164,  to  the  effect  that  such  statutory  liability  was  of  a 
contractual  nature.) 

And  as  this  liability  is  one  which  is  contractual  in  its  nafture, 
it  is  also  clear  that  an  action  therefor  can  be  maintained  in  any 
court  of  competent  jurisdiction.  Dennick  v.  Railroad  Company, 
103  U.  S.  11;  Huntington  V.  Attrill,  146  U.  S.  657.     *     *     ♦ 

We  see  no  error  in  the  judgment  of  the  circuit  court  of  ap- 
peals, and  it  is,  therefore. 

Affirmed. 

Mr.  Justice  Peckham  dissented. 


WILLIS.  V.  MABON. 

1893.     In   the   Supreme   Court   of  Minnesota.     48  Minn.   Rep. 
140,  on  149,  150,  31  Am.  St.  Rep.  626,  on  628,  629. 

The  constitution  provided  "each  stockholder  in  any  corpora- 
tion (except  manufacturing,  etc.)  shall  be  liable  to  the  amount 
of  stock  held  or  owned  by  him." 

Mitchell,  J.  This  brings  us  to  the  main  question,  viz., 
whether  this  provision  of  the  constitution  is  self-executing.  That 
such  has  been  the  general  understanding  of  the  bench,  bar,  and 
business  men  in  this  state  is  conceded.  This  court  has,  in  a  long 
line  of  cases,  assumed  that  such  was  the  fact.  Dodge  v.  ]Minne- 
sota  Plastic  Slate  Roofing  Co.,  16  Minn.  368  (Gil.  327)  ;  Allen  v. 
Walsh,  25  Minn.  543 ;  State  v.  Minnesota  Thresher  Mfg.  Co.,  40 
Minn.  213  (41  N.  W.  Rep.  1020)  ;  Mohr  v.  Minnesota  Elevator 
Co.,  40  :\rinn.  343  (41  N.  W.  Rep.  1074)  ;  Arthur  v.  Willius,  44 
Minn.  409  (46  X.  W.  Rep.  851)  ;  Densniore  v.  Shepard,  46  Minn. 
54  (48  N.  W.  Rep.  528,  681).     *     *     * 

The  question  in  every  case  is  whether  the  language  of  a  con- 
stitutional provision  is  addressed  to  the  courts  or  the  legislature 
— does  it  indicate  that  it  was  intended  as  a  present  enactment, 
complete  in  itself  as  definitive  legislation,  or  does  it  contemplate 
subsequent  legislation  to  carry  it  into  eff'ect?  This  is  to  be  de- 
termined from  a  consideration  both  of  the  language  used  and  of 
the  intrinsic  nature  of  the  provision  itself.     If  the  nature  and 
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extent  of  the  right  conferred  and  of  the  liability  imposed  is  fixed 
by  the  provision  itself,  so  that  they  can  be  determined  by  the  ex- 
amination and  construction  of  its  own  terms,  and  there  is  no 
language  used  indicating  that  the  subject  is  referred  to  the  legis- 
lature for  action,  then  the  provision  should  be  construed  as  self- 
executing,  and  its  language  as  addressed  to  the  court.  In  almost 
every  case  cited  by  appellants  in  which  a  constitutional  provision 
has  been  held  not  self-executing,  it  will  be  found  either  that  its 
language  indicated  an  intention  that  legislation  should  be  had  to 
carry  it  into  effect,  or  that  the  nature  of  the  provision  itself  was 
such  Jis  to  render  such  legislation  necessary.     *     *     * 


PART  II. 

CASES  ON  THE  LAW  OF  PUBLIC  CORPORATIONS. 


CHAPTER  I. 

THE  SUBJECT  INTRODUCED  AND  DEFINED  * 

MILLS  V.  WILLIAMS. 
11  I  red.  Law,  N.  C,  558.     1850. 

Appeal  from  superior  court,  Rutherford  county ;  Bailey,  Judge. 

Peaeson,  J.  In  1816,  the  legislature  established  a  county  by 
the  name  of  "Polk."  In  pursuance  thereof  justices  of  the  peace 
were  appointed,  courts  organized,  and  a  sheriff  and  other  county 
officers  elected,  who  entered  upon  the  discharge  of  the  duti&s  of 
their  respective  offices.  In  1848  the  act  of  1846  was  repealed, 
and  the  question  is  presented,  has  the  legislature  a  right,  under 
the  constitution,  to  repeal  an  act,  by  which  a  county  is  estab- 
lished ? 

From  the  formation  of  our  state  government,  the  general  as- 
sembly has,  from  time  to  time,  changed  the  limits  of  counties, 
and  has,  over  and  over  again,  made  two  counties  out  of  one,  so 
that  in  many  instances,  even  the  name  of  the  old  county  has 
been  lost;  and  it  would  seem  to  an  unsophisticated  mind,  that, 
where  there  is  the  power  to  make  two  out  of  one,  there  must  be 
the  corresponding  power  to  make  one  out  of  two.  In  other 
words,  as  the  legislature  has,  undoubtedly,  the  power  to  divide 
counties,  where  they  are  too  large,  that  there  is  the  same  power 
to  unite  them,  when  they  are  too  small ;  the  power  in  both  cases 
being  derived  from  the  fact  that  by  the  constitution  "all  legis- 
lative power  is  vested  in  the  general  assembly,"  which  necessar- 


*See  Sees.  1364-1370,  \o\.  9,  Cyclopedia  of  Law. 
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ily  embraces  the  right  to  divide  the  state  into  counties  of  con- 
venient size,  for  the  good  government  of  the  whole.  Political 
and  other  collateral  considerations  are  apt  to  connect  themselves 
with  the  subject  of  corporations,  and  thereby  give  to  it  more  im- 
portance than  it  deserves  as  a  dry  question  of  law ;  and  the  un- 
usual amount  of  labor  and  learning,  bestowed  on  it,  has  tended 
to  mystify  rather  than  elucidate  the  subject.  Divested  of  this 
mystery,  and  measured  in  its  naked  proportions,  a  corporation 
is  an  artificial  body,  possessing  such  powers,  and  having  such 
capacities,  as  may  be  given  to  it  by  its  maker.  The  purpose 
in  making  all  corporations,  is  the  accomplishment  of  some  public 
good.  Hence,  the  division  into  public  and  private  has  a  ten- 
dency to  confuse  and  lead  to  error  in  the  investigation;  for,  un- 
less the  public  are  to  be  benefited,  it  is  no  more  lawful  to  confer 
"exclusive  rights  and  privileges"  upon  an  artificial  body,  than 
upon  a  private  citizen. 

The  substantial  distinction  is  this:  Some  corporations  are 
created  hy  the  mere  will  of  the  legislature,  there  being  no  other 
party  interested  or  concerned.  To  this  body  a  portion  of  the 
power  of  the  legislature  is  delegated  to  be  exercised  for  the  pub- 
lic good,  and  subject  at  all  times  to  be  modified,  changed,  or  an- 
nulled. 

Other  corporations  are  the  result  of  contract.  The  legislature 
is  not  the  only  party  interested:  for  although  it  has  a  public  pur- 
pose to  be  accomplished,  it  chooses  to  do  it  by  the  instrumentality 
of  a  second  party.  These  two  parties  make  a  contract.  The  leg- 
islature, for  and  in  consideration  of  certain  labor  and  outlay  of 
money,  confers  upon  the  party  of  the  second  part  the  privilege 
of  being  a  corporation,  with  certain  powers  and  capacities.  The 
expectation  of  benefit  to  the  public  is  the  moving  consideration 
on  one  side;  that  of  expected  remuneration  for  the  outlay  is  the 
consideration  on  the  other.  It  is  a  contract;  and,  therefore,  can- 
not be  modified,  changed,  or  annulled  ivithout  the  consent  of  both 
parties. 

So,  corporations  are  either  such  as  are  independent  of  all  con- 
tract, or  such  as  are  the  fruit  and  direct  result  of  a  contract. 

The  division  of  the  state  into  counties  is  an  instance  of  the 
former.     There  is  no  contract,  no  second  party ;  but  the  sovereign. 
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for  the  better  government  and  management  of  the  wliole,  chooses 
to  make  the  division  in  the  same  way  that  a  farmer  divides  his 
plantation  off  into  fields  and  makes  cross  fences,  where  he  chooses. 
The  sovereign  has  the  same  right  to  change  the  limits  of  counties 
and  to  make  them  smaller  or  larger  by  putting  two  into  one,  or 
one  into  two,  as  the  farmer  has  to  change  his  fields;  because  it 
is  an  affair  of  his  own,  and  there  is  no  second  party,  having  a 
direct  interest. 

A  railroad  is  an  instance  of  the  latter.  Certain  individuals 
propose  to  advance  capital,  and  make  a  road  by  which  it  is  sup- 
posed, the  public  are  to  be  benefited,  in  consideration  that  the 
legislature  will  incorporate  them  into  a  company  with  certain 
privileges.  The  bargain  is  struck;  neither  party  has  a  right  to 
modify,  change,  annul,  or  repeal  the  charter  without  the  consent 
of  the  other;  and  (still  to  borrow  an  illustration  from  the  farm- 
er) he  has  in  this  case  leased  out  his  fields  at  a  certain  rent,  and 
has  no  right  to  make  one  larger  and  another  smaller,  without  the 
consent  of  his  tenant. 

Roads  furnish  another  familiar  illustration:  The  county 
court  has  a  public  road  laid  out,  and  an  overseer  and  hands  ap- 
I)ointed.  It  may  be  altered  or  discontinued  by  the  county  au- 
thorities, and  the  overseer  and  hands  have  no  direct  interest  or 
right  to  be  heard  in  the  matter,  except  as  other  citizens.  But, 
if  the  legislature,  instead  of  acting  by  its  agent,  the  county  au- 
thorities, choose  to  make  a  contract  with  certain  individuals,  that, 
if  they  will  raise  funds  and  make  a  road,  they  shall  be  incorpor- 
ated with  the  right  to  exact  tolls,  etc.,  then  the  road  cannot  be 
altered  or  discontinued  without  the  consent  of  the  corporation. 

When  a  county  is  established,  it  is  done  at  the  mere  will  of  the 
legislature,  because  in  its  opinion,  the  public  good  will  be  thereby 
promoted.  There  is  no  second  party  directly  interested  or  con- 
cerned. There  is  no  contract,  for  no  consideration  moves  from 
any  one,  and  without  a  consideration,  there  cannot  be  a  contract. 
The  discharge  of  certain  duties  by  the  persons,  who  are  appointed 
justices  of  the  peace,  or  sheriff,  clerk,  or  constable,  can,  in  no 
sense  of  the  word,  be  looked  upon  as  a  consideration  for  estab- 
lishing the  county:  In  legal  parlance,  the  "consideration  is 
past,"— the  thing  is  done,  before  their  appointment.    Some  act 
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for  the  honor  of  the  .station,  others  for  the  fees  and  perquisites  of 
ofiQce;  but  their  so  doing  did  not  form  a  consideration  for  the 
erection  of  the  county,  and  is  a  mere  incident  to  their  relation  as 
citizens  of  the  county. 

It  was  ingeniously  argued  that,  upon  the  erection  of  a  county, 
certain  rights  attach  by  force  of  the  constitution,  as  the  right  to 
have  at  least  one  member  in  the  house  of  commons ;  and  as  the.se 
rights  are  conferred  by  the  constitution  it  is  insisted  that,  having 
attached,  it  is  not  in  the  power  of  the  legislature  to  take  them 
away. 

The  argument  is  based  upon  a  fallacy.  It  is  true,  the  consti- 
tution invests  every  county  with  certain  rights  as  incident  to  its 
existence  as  a  county.  But,  by  no  sound  reasoning,  can  the  in- 
cident be  made  to  override  the  principle;  and  the  constitution, 
by  conferring  these  incidental  rights,  cannot  be  by  any  fair  in- 
ference made  to  interfere  with  the  control  of  the  legislature  on 
the  subject  of  counties,  as  instruments  for  the  good  government 
and  management  of  the  whole  state. 

The  constitution  preordains  these  rights,  but  they  are  put  ex- 
pressly as  incidents  to  the  existence  of  counties;  and  although 
they  may  very  properly  enter  into  the  ciuestion  of  expediency, 
they  have  no  legislative  bearing  upon  the  power  to  create  and 
abolish  counties  as  may  to  the  wisdom  of  the  legislature  seem  fit. 
Such  statutes  are  not  the  result  of  contracts.  There  is  no  second 
party  who  pays  a  consideration,  which  is  the  essence  of  every  con- 
tract. Terrett  v.  Taylor,  9  Cranch,  43;  Dartmouth  College  v. 
Woodward,  4  Wheat.  6G3 ;  Phillips  v.  Bury,  2  Term  R.  346. 

Judgment  affirmed. 


ASKEW  V.  HALE  COUNTY. 
54  Ala.    639.    1875. 

Appeal  from  circuit  court.  Hale  county. 

Brickell,  C.  J.  The  argument  in  support  of  the  first  and 
third  counts,  is  the  same  substantially,  and  may  be  thus  stated : 
Counties  are  municipal  coi'poration.s,  charged  with  the  minister- 
ial duty  of  keeping  in  rei)aii'  V.w  public  roads  and  bridges,  so  that 
they  shall  be  safe  and  commodious  ways,  for  the  passage  of  tlie 
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public.  The  law  imposing  the  duty,  for  misfeasance  or  non- 
feasance in  its  performance,  from  which  injury  ensues  to  an  in- 
dividual, an  action  will  lie.  In  .sup{)ort  of  the  argument  refer- 
ence is  made  to  many  of  the  numerous  authorities,  which  hold 
municipal  corporations  enjoined  to  keep  streets,  and  bridges, 
parts  of  the  streets,  in  repair,  and  supplied  Avith  the  means  of 
performing  the  duty,  are  liable  for  injuries  resulting  from  the 
non-performance,  or  the  unskillful  and  negligent  manner  of  per- 
formance. A  radical  error,  fatal  to  the  argument,  is  in  treating 
the  county  as  a  municipal  corporation.  It  has  corporate  char- 
acteristics, but  it  is  not  a  municipal  corporation,  though  often  so 
termed.  It  is  an  involuntary  political  or  civil  division  of  the 
state,  created  by  statute  to  aid  in  the  administration  of  govern- 
ment. It  is  in  its  veiy  nature,  character  and  purposes,  public, 
and  a  governmental  agency,  or  auxiliary,  rather  than  a  corpora- 
tion. "Whatever  of  power  it  possesses,  or  whatever  of  duty  it  is 
required  to  perform,  originates  in  the  statute  creating  it.  It  is 
created  mainly  for  the  interest,  advantage,  and  convenience  of 
the  people  residing  within  its  territorial  boundaries,  and  the  bet- 
ter to  enable  the  government  to  extend  to  them  the  protection  to 
which  they  are  entitled,  and  the  more  beneficently  to  exercise 
over  them  its  powers.  All  the  powers  with  which  the  county  is 
entrusted,  are  the  powers  of  the  state,  and  all  the  duties  with 
which  they  are  charged,  are  the  duties  of  the  state.  If  these  were 
not  committed  to  the  county,  they  must  he  conferred  on  some 
other  governmental  agency.  The  character  of  these  powers,  so  far 
as  counties  in  this  state  are  concerned,  are  all  for  the  purposes  of 
civil  and  political  organization.  The  levy  and  collection  of  taxes, 
the  care  of  the  poor,  the  supervision  and  control  of  roads,  bridges 
and  ferries,  the  compensation  of  jurors,  attending  the  state 
courts,  and  the  supervision  of  convicts  sentenced  to  hard  labor, 
as  a  punishment,  for  many  violations  of  the  criminal  law,  it  is 
the  general  policy  of  the  state  to  entrust  to  the  several  counties, 
and  are  all  hut  parts  of  the  power  and  duty  of  the  state.  These 
powers  could  he  imthdrnwn  by  the  state,  in  the  exercise  of  its 
sovereign  will,  and  other  instrumentalities  or  agencies  estab- 
lished, and  clothed  with  them.  Loper  v.  Henry  Co.,  26  Iowa, 
267;  Hamilton  Co.  v.  :\righols,  7  Ohio  St.  109;  Eastman  v.  Mere- 
dith, 36  N.  H.  284;  1  Dill.  ^lun.  Corp.  §§  10-39.     *     *     ♦ 


CHAPTER  II. 
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STATE  EX  REL.  BROKING  ET  AL.  v.  VAN  VALEN,  LAW 

JUDGE. 

56  N.  J.  Law,  85.     1893. 

Original  application  in  the  name  of  the  state  at  the  relation  of 
Henry  Broking  and  others  for  mandamus  to  James  ^I.  Van 
Valen,  law  judge  of  the  court  of  common  pleas  of  Bergen  county. 
Heard  on  rule  to  show  cause. 

Denied. 

Argued  at  the  June  term,  1893,  before  Depue,  Lippincott,  and 
Abbett,  JJ. 

Lippincott,  j.  *  *  *  *  *  The  contention  of  the  relator 
here  is  that  neither  of  thase  two  villages  are  incorporated,  but 
certainly  the  statutes  relating  to  them  create  a  board  of  trustees 
as  a  governing  body,  and  confer  corporate  powers  upon  them. 
It  is  true,  the  powers  are  limited,  but  they  are  the  corporate 
powers  usually  conferred  upon  municipalitias  of  this  grade.  It 
is  not  necessary  that  all  kinds  of  municipal  powers  should  be 
conferred;  neither  is  it  necessary  that  the  corporate  powers  be- 
stowed be  conferred  by  express  legislative  grant,  in  order  to  cre- 
ate a  body  politic  and  corporate.  Such  express  words  are  in 
many  instances  wanting;  but  if,  from  the  whole  of  the  statutes, 
incorporation  is  inferred,  it  will  be  sufficient;  and  it  does  seem 
conclusive,  under  the  ordinary  interpretation  of  the  language  of 
the  statutes,  that  corporate  powers  were  conferred.  The  power 
to  issue  bonds  in  the  name  of  the  village  is  a  corporate  power, 
and  if  they  are  not  posse&sed  of  such  corporate  power  the  words 
of  the  statute  giving  the  power  to  issue  bonds  are  utterly  mean- 


*See  Sees.  1371-1375,  Vol.  9  Cyclopedia  of  Law,  and  cases  therein  cited. 
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ingless.  Tlie  village  of  Carlstadt  was  incorporated  wilhin  the 
meaning  of  section  6G  of  the  act  of  1891,  in  that  there  was  an  in- 
stitution by  these  hiws  to  regulate  and  administer  the  internal 
affairs  to  some  extent  of  the  inhabitants  of  that  defined  locality, 
in  matters  peculiar  to  the  village,  and  not  common  to  the  people 
of  the  state  at  large.  There  was  here  an  incorporated  instru- 
mentality to  exercise  powers,  perform  duties,  and  execute  func- 
tions which  were  strictly  municipal  in  their  nature. — powers, 
duties,  and  functions  to  be  exercised  by  local  ol^eers  within  well- 
defined  territorial  limits.  Dillon,  in  his  work  on  ^Municipal  Cor- 
porations (volume  1,  §  42),  lays  down  a  rule  which  it  would  ap- 
pear is  clearly  applicable  in  the  present  case.  lie  says:  "Al- 
though corporations  in  this  country  are  created  by  statute,  still 
the  rule  is  here  settled  that  not  only  private  corporations  aggre- 
gate, but  municipal  or  public  corporations  may  be  established 
without  any  particular  form  of  words  or  technical  mode  of  ex- 
pression, although  sucli  words  are  commonly  employed.  If 
powers  and  privileges  are  conferred  upon  a  body  of  men,  or  upon 
the  residents  or  inhabitants  of  a  town  or  district,  and  if  these 
cannot  be  exercised  and  enjoyed,  and  if  the  purposes  intended 
cannot  be  carried  into  effect,  without  acting  in  a  corporate  ca- 
pacity, a  corporation  is  to  this  extent  created  by  implication. 
The  question  is  upon  the  intent  of  the  legislature,  and  this  can 
be  shown  constructively,  a.s  well  as  expressly'."  Inhabitants  v. 
Wood,  13  ]\Ia.ss.  193,  was  a  case  where  the  question  was  whether 
the  plaintiffs  were  a  corporate  body,  with  power  to  sue.  They 
were  not  incorporated  expressly.  But  by  statute  the  inhabitants 
of  the  several  school  districts  were  empowered,  at  any  meeting 
properly  called,  to  raise  money  to  erect,  repair,  or  purchase  a 
schoolhouse,  to  determine  its  site,  etc.,  the  majority  binding  the 
minority.  The  opinion  of  the  court  was  that  the  plaintiffs  pos- 
sessed sufficient  corporate  powers  to  maintain  an  action  on  a  con- 
tract to  build  a  schoolhouse  and  to  make  to  them  a  lease  of  land. 
The  village  of  Carlstadt,  upon  a  contract  to  pave  sidewalks, 
could  maintain  an  action;  and  so,  too,  could  an  action  be  main- 
tained against  them  to  levy  the  assessments  in  accordance  with 
the  statute,  to  pay  the  expense  of  such  paving.  The  villages 
here  were  po.'sc.'^sed  of  limited  corporate  powers  of  a  very  simple 
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grade,  but  the  powers  conferred  were  no  less  corporate.  Acts  of 
the  legislature  have  been  frequently  passed  incorporating  towns 
and  villages  within  townships  for  special  and  limited  purposes. 
In  such  cases  the  inhabitants  of  the  district  incorporated  re- 
mained inhabitants  of  the  township  within  which  the  town  is 
situate  for  all  purposes  except  those  within  the  objects  of  the 
municipal  government,  and  the  jurisdiction  of  the  township 
officers  continues  over  them  only  so  far  as  not  inconsistent  with 
the  provisions  of  the  incorporating  act.  State  v.  Troth,  3-i  N.  J. 
Law,  387.  The  village  incorporation  is  of  the  lowest  g^-ade,  con- 
ferring the  most  limited  powers.  It  ranks  below  the  borough  or 
the  town,  but  within  its  range  its  incorporated  powers  are  as 
amply  protected  as  those  of  a  city.  The  conclusion  in  this  case 
is  reached  that  the  villages  of  Carlstadt  and  New  Carlstadt  are 
incorporated  villages  within  the  interpretation  of  the  sixty-sixth 
section  of  the  act  of  1891,  as  amended,  and  they  cannot  take 
advantage  of  the  other  provisions  of  that  act,  or  be  compelled  to 
accept  them,  except  in  accordance  with  the  provisions  of  that 
section.     Therefore  the  Mx\ndamus  is  refused,  with  costs. 
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INCORPORATION  OF  MUNICIPALITIES  AND  LEGISLATIVE 
CONTROL.* 

Creation  by  Implication.** 

PRINCE  ET  AL.  v.  CROCKER  ET  AL. 

166  Mass.  347.     1896. 

Report  from  supreme  judicial  court,  Suffolk  county;  James 
M.  Morten,  Judge. 

Bill  by  one  Prince  and  others  against  one  Crocker  and  others 
to  restrain  defendants  from  proceeding  to  construct  a  subway 
under  the  streets  of  Boston.  A  demurrer  to  the  bill  was  sus- 
tained, and  the  case  reported. 

Dismissed. 

Allen,  J.  The  general  complaint  of  the  plaintiffs,  as  stated 
in  their  bill,  is  that,  if  the  transit  commissioners  are  permitted 
to  proceed  in  the  execution  of  the  enterprise  committed  to  them 
by  St.  1894,  c.  548,  they  will  involve  the  city  of  Boston  in  an  in- 
debtedness or  liability  of  many  millions  of  dollars  beyond  the 
limit  of  indebtedness  prescribed  by  the  laws  of  the  common- 
wealth, and  will  do  this  without  the  authority  of  the  city  council 
or  the  consent  of  the  taxpaying  citizens;  and  also  that  this 
statute  would  have  the  effect  to  deprive  the  city  of  many  rights 
and  privileges  belonging  to  its  inhabitants,  and  especially  that 
it  would  infringe  rights  which  relate  to  the  control  of  the  streets 
and  highways  of  the  city  by  the  aldermen  and  street  eommis- 


*See  Sees.  1376-1378.  Vol.  9,  Cycloijedia  of  Law.  and  cases  therein  cited. 
**See  See.  1377,  Vol.  9,  Cyclopedia  of  Law, 
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sioners ;  all  in  violation  of  the  right  of  the  inhabitants  of  the  city 
to  govern  themselves. 

It  is  provided  by  section  40  of  the  statute  that  the  transit  com- 
mission shall  not  "take  any  land  or  commence  the  construction 
of  any  subway  or  tunnel  until  this  act  shall  be  accepted  by  a 
majority  of  the  voters  of  said  city  voting  at  some  special  election 
called  by  the  mayor,"  etc.  In  the  printed  copy  of  the  subway 
legislation  furnished  to  ils  by  mutual  consent  of  counsel  it  is 
stated  that  this  act  was  accepted  at  a  special  election  held  July 
24,  1894.  There  is  no  averment  in  the  bill  that  no  such  vote  of 
acceptance  had  been  passed,  and,  though  the  briefs  on  both  sides 
say  little  or  nothing  on  this  point,  yet  it  is  implied  in  the  briefs 
furnished  by  one  of  the  counsel  for  the  plaintiffs  (Mr.  Bryant) 
that  there  had  been  such  an  acceptance,  and  it  is  then  contended 
that  the  people  at  the  polls  are  not  the  tribunal  to  determine  what 
debts  shall  be  incurred  by  or  in  behalf  of  the  city,  because,  by  a 
law  which  stands  unrepealed,  that  question  is  to  be  determined 
by  both  branches  of  the  city  government,  and  a  two-thirds  vote 
of  each  branch  is  required  to  authorize  the  incurring  of  a  debt 
by  the  city.  As  the  fact  of  the  acceptance  of  the  statute  has 
significance  in  certain  aspects  of  the  questions  presented,  we  will 
state  at  the  outset  that,  in  the  absence  of  any  averment  to  the 
contrary,  we  assume  that  such  a  vote  of  acceptance  was  duly 
passed.  This  is  a  fact  of  which  the  court  should  take  judicial 
notice.  Andrews  v.  Knox  Co.,  70  111.  65 ;  State  v.  Swift,  69  Ind. 
505 ;  Ranch  v.  Com.,  78  Pa.  St.  490.  Moreover,  it  is  very  doubt- 
ful, to  say  the  least,  whether  the  plaintiffs,  as  taxpaying  inhabi- 
tants, have  any  standing  to  maintain  the  bill  in  their  own  names, 
except  upon  the  assumption  that  the  vote  to  accept  the  statute  is 
virtually  a  vote  to  raise  or  to  pay  money,  within  the  meaning 
of  Pub.  St.  c.  27,  §  129.  In  this  commonwealth,  contrary  to 
what  has  been  held  in  some  other  jurisdictions,  a  suit  like  the 
present  has  been  considered  not  to  fall  within  the  general  juris- 
diction of  a  court  of  equity.  Baldwin  v.  Wilbraham,  140  Mass. 
459,  4  N.  E.  829;  Steele  v.  Signal  Co.,  160  Mass.  36,  35  N.  E.  105; 
Carlton  v.  City  of  Salem,  103  Mass.  141.  By  Pub.  St.  c.  27, 
§  129,  when  a  town  votes  to  raise  by  taxation  or  pledge  of  its 
credit,  or  to  y)ny  from  its  treasury,  any  money  for  a  purpose 
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other  than  those  for  which  it  has  the  legal  right  and  power,  it 
may  be  restrained  by  this  court  upon  the  suit  or  petition  of  not 
less  than  10  taxable  inhabitants.  The  case  of  Frost  v.  Belmont, 
6  Allen,  152,  was  brought  under  St.  1847,  c.  37,  which  was  like 
Pub.  St.  c.  27,  §  129.  The  case  of  Lowell  v.  City  of  Boston,  111 
Mass.  454,  was  also  brought  under  the  similar  provision  found 
in  Gen.  St.  c.  18,  §  79.  No  point  was  there  made  that  under  the 
statute  the  petitioners  had  no  right  to  be  heard. 

It  is  contended,  however,  by  the  present  defendants  that  the 
plaintiffs  have  no  .standing  to  maintain  this  bill,  but  in  favor  of 
att'ordiug  a  remedy  against  a  use  of  public  money  which  is  sup- 
posed to  be  illegal  we  think  a  somewhat  liberal  construction 
should  be  given,  and  that  the  vote  to  accept  the  statute  is  suf- 
hcient  to  give  the  plaintiffs  a  standing  in  court  under  Pub.  St. 
c.  27,  §  129. 

The  two  principal  grounds  upon  which  the  plaintiffs  contend 
that  St.  1894,  c.  548,  as  a  whole,  is  invalid,  are  that  it  imposes 
a  heavy  debt  upon  the  city,  and  to  a  certain  extent  takes  away 
from  the  city  the  control  of  its  streets.  The  plaintiffs  deny  the 
power  of  the  legislature  to  do  either  of  these  things  without  the 
authority  of  the  city  council,  or  thd  consent  of  the  taxpaying 
citizens  of  the  city.  It  has,  however,  heen  established  hy  a  great 
iveight  of  usage  and  authority  that  the  legislature  may  impose 
such  a  duty  and  burden  upon,  towns  and  cities  tvitJwut  their  otvn 
consent.  We  do  not  deem  it  necessary  to  go  into  an  extended 
discussion  of  this  subject,  or  to  consider  what  objects  may  be  so 
special  or  local  in  their  character  as  not  to  come  within  the  gen- 
eral rule.  As  to  roads  of  all  kinds  and  bridges  and  sewers  the 
doctrine  is  well  established  in  this  commonwealth  and  elsewhere 
that  the  legislature  may  prescribe  what  shall  be  done,  and  re- 
quire cities  and  towns  to  bear  the  expense  to  such  an  extent  and 
in  such  proportions  as  it  may  determine.  The  powers  which  had 
been  given  to  cities  and  towns  by  the  legislature  by  special  or  by 
general  laws  are  in  no  sense  a  contract,  and  do  not  become  vested 
rights  as  against  the  legislature.  Coolidge  v.  Brookline,  114 
Mass.  592.  596,  597;  Inhabitants  of  Agawam  v.  Hampden  Co., 
130  Mass.  528,  530;  In  re  Kingman,  153  I\Iass.  566,  573,  576,  27 
N.  E.  778;  People  v.  Morris,  13  Wend.  325;  Sloan  v.  State,  8 
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Blackf .  361 ;  People  v.  Flagg,  46  N.  Y.  401 ;  City  of  Philadelphia 
V.  Field,  58  Pa.  St.  320 ;  Pumphrey  v.  Mayor,  etc.,  of  Baltimore, 
47  Md.  145;  Dill.  Mmi.  Corp.  (4th  Ed.)  §§  54,  73,  74,  831,  and 
other  cases  there  cited.  If  this  power  were  otherwise  doubtful, 
in  the  present  case  the  statute  under  consideration  is  not  per- 
emptory and  absolute,  but  it  remained  inoperative  until  accepted 
by  a  majority  of  the  voters  of  the  city.  The  plaintiffs  contend 
that  the  statute  is  to  become  operative  without  the  authority  of 
the  city  council  or  the  consent  of  the  taxpaying  citizens ;  but,  if 
a  consent  were  necessary,  we  know  of  no  authority  or  legal  reason 
for  requiring  any  other  consent  than  that  of  qualified  voters. 
In  Merrick  v.  Amherst,  12  Allen,  500,  506,  the  court,  while  in- 
timating that  no  consent  at  all  was  necessary,  said:  "To  guard 
against  all  danger  of  mi.stake,  and  to  obtain  the  highest  evidence 
from  those  most  interested  that  the  imposition  of  the  tax  was 
not  unequal  or  disproportionate  to  the  expected  benefits,  the 
legislature  required  that  it  should  be  laid  on  the  inhabitants  of 
the  town  unless  two-thirds  of  the  voters  at  a  meeting  to  be  called 
for  the  purpo.se  should  assent  to  its  imposition. ' '  The  instances 
where  legislatures  have  provided  that  towns  or  cities  or  counties 
might  or  should  bear  the  whole  or  a  portion  of  the  expense  of 
local  improvements  in  case  the  qualified  voters  should  assent,  and 
not  otherwise,  are  numberles.s.  In  our  own  statutes,  from  early 
times,  such  legislation  has  been  common.  In  the  Public  Statutes 
now  in  force  many  instances  are  found  enacting  that  cities  and 
towns  may  by  vote  accept  the  provisions  of  certain  statutes,  and 
thereupon  shall  be  subject  to  certain  duties  and  burdens.  There 
have  been  many  special  laws  to  the  same  effect.  It  cannot  be 
necessary  to  cite  more  than  a  few  illustrative  instances:  Pub. 
St.  c.  27,  §§  10-13,  27,  29,  44,  65,  69,  74;  Id.  c.  28,  §§  3,  22,  23; 
Id.  c.  35,  §  4;  Id.  c.  45,  §§  44,  52;  Id.  c.  50,  §§  20,  22,  25;  Id.  e. 
51,  §  10;  Id.  c.  80,  §§  8-13.  By  the  second  amendment  to  the 
constitution,  city  governments  cannot  be  established  except  with 
the  consent  and  on  the  application  of  a  majority  of  the  inhabi- 
tants of  the  town  present  and  voting  thereon  at  a  meeting.  All 
of  the  cities  of  the  commonwealth  have  been  incorporated  under 
this  amendment.  Larcom  v.  Olin,  160  Mass.  102,  104,  108,  35  N. 
E.  113.     "When  the  legislature  imposes  such  a  condition  in  order 
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to  bind  a  city  or  town  or  county  to  assume  a  particular  burden, 
it  must  be  complied  with;  but  an  assent  by  vote  will  give  full 
effect  to  the  statute,  and  the  city,  town,  or  county  will  thereupon 
become  bound.  Ilamp.shire  v.  Franklin,  16  Mass.  76,  87,  90; 
Stone  V.  Charlestown,  11-4  Mass.  214;  Central  Bridge  Corp.  v. 
City  of  Lowell,  15  Gray,  106,  116 ;  St.  Joseph  Tp.  v.  Rogers,  16 
Wall.  644,  662,  663 ;  Board  v.  Aspinwall,  21  Ilbw.  539  ;  Dill.  Mun. 
Corp.  §§  519,  526,  544,  551-553,  and  cases  there  cited.  It  is  not 
material  that  the  work  is  not  put  in  charge  of  the  street  com- 
missioners of  the  city.  The  legislature  might  provide  for  doing 
the  work  at  the  expense  of  the  city,  hut  through  other  agents  than 
those  regularly  appointed  by  the  city;  it  might  impose  liability 
on  the  city,  incur  the  expense,  and  require  payment  by  the  city. 
The  acceptance  of  the  act  by  the  city  precludes  objection  on  this 
score,  even  if  such  objection  would  otherwise  have  been  open. 

The  foregoing  considerations  apply  to  the  bridge  over  Charles 
river,  provided  for  in  section  30,  as  well  as  to  the  subway  itself. 

It  is  further  contended  that  taxation  can  only  be  for  a  public 
use ;  that  the  term  ' '  public  use, ' '  in  reference  to  taxation,  has  a 
more  restricted  meaning  than  when  applied  to  the  taking  of  land 
by  eminent  domain;  that  the  subway  will  not  be  a  highway,  or 
open  and  free  to  be  used  by  the  public  for  driving  or  walking; 
that,  when  finished,  the  statute  authorizes  the  transit  commission 
virtually  to  grant  a  lease  of  it  to  any  street-railway  company  for 
50  years ;  and  that  the  use  of  the  subway  which  is  contemplated 
is  not  a  public  use.  That  the  legislature  can  authorize  a  city  or 
town  to  tax  its  inhabitants  only  for  public  purposes  is  well 
settled  and  familiar.  Opinion  of  Justices,  155  Mass.  598,  601,  30 
N.  E.  1142,  and  cases  there  cited.  But  railroads  are  always  held 
to  be  built  for  public  use,  whether  the  right  to  take  land  or  the 
right  to  grant  pecuniary  aid  to  them  is  considered.  The  legisla- 
ture of  this  commonwealth  has  granted  aid  to  railroad  corpora- 
tions from  its  own  treasury.  See  instances  cited  in  Kingman, 
Petitioner,  153  Mass.  570,  27  N.  E.  778.  It  has  also  in  a  number 
of  instances  authorized  cities  and  towns  to  furnish  such  aid  by 
subscribing  to  stock  or  otherwise.  For  illustrations,  see  St.  1852, 
c.  156 ;  St.  1855,  cc.  394,  395 ;  St.  1860,  cc.  34,  184 ;  St.  1861,  c. 
98 ;  St.  1862,  cc.  56,  78 ;  St.  1863,  cc.  96,  104,  105 ;  St.  1864,  cc. 
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11,  242,  245,  246,  249,  260.  Finally  such  municipal  aid  was 
authorized  by  general  laws.  St.  1870,  c.  325,  §  3 ;  St.  1874,  c. 
372,  §  35;  Pub.  St.  c.  112,  §  46.  The  constitutionality  of  such 
legislation  has  not  been  brought  into  direct  controversy  before 
this  court,  but  indirectly  it  has  been  recognized.  Kittredge  v. 
Inhabitants  of  North  Brookfield,  138  Mass.  286 ;  Com.  v.  Inhabi- 
tants of  Williamstown,  156  Mass.  70,  30  N.  E.  472.  And  else- 
where  it  has  been  established  by  such  a  weight  of  judicial  author- 
ity that  we  regard  it  as  settled.  Olcott  v.  Supervisors,  16  Wall. 
678,  694-696 ;  Railroad  Co.  v.  Otoe  Co.,  Id.  667 ;  Pine  Grove  Tp. 
V.  Talcott,  19  Wall.  666;  Dill.  Mun.  Corp.  (4th  Ed.)  §§  153-158, 
508.  The  building  of  the  subway  for  the  carriage  of  such  pas- 
sengers as  pay  the  regular  fare  is  therefore  for  a  public  use,  and 
it  is  within  the  constitutional  power  of  the  legislature  to  order 
or  sanction  taxation  for  it.     *     *     * 


Legislative  Control  of  Municipalities* 

STATE  V.  BURNS. 

45  La.  Ann.  34.  1893. 

Appeal  from  recorder's  court  of  New  Orleans;  Marius  S. 
Bringier,  Judge. 

Thomas  Burns  was  convicted  of  being  an  idle  and  disorderly 
person,  and  appeals.     Reversed. 

McEnery,  J.  The  defendant  was  prosecuted,  convicted,  and 
fined  before  the  recorder's  court,  in  the  city  of  New  Orleans,  for 
violating  section  1  of  Ordinance  No.  5046,  Administration  Series. 
He  appealed. 

Among  the  several  grounds  selected  for  attacking  the  ordi- 
nance, it  is  alleged  that  it  is  ultra  vires,  illegal,  and  unconstitu- 
tional. The  ordinance  is  intended  to  punish  idle  persons.  It  pre- 
scribes the  conditions  which  shall  constitute  idleness.  Article  1 
of  said  ordinance  provides  "that  any  person,  being  able,  wholly 

*See  Sec.  137S,  Vol.  0,  Cyclopedia  of  Law. 
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or  in  part,  to  maintain  himself  or  hors(^lf,  or  his  or  her  family, 
by  work  or  other  means,  and  fails  to  do  so,  *  *  *  shall  be 
deemed  an  idle  or  disorderly  person."  The  defendant's  wife, 
upon  whose  testimony  he  was  convicted,  made  an  affidavit 
against  her  husband,  as  follows:  "That  on  the  21st  day  of  De- 
cember, 1891,  at  about  ten  o'clock  a.  m.,  on  Bolivar  street,  be- 
tween Gravier  and  Perdido,  in  this  district  and  city,  one  Thomas 
Burns  did  then  and  there  violate  Ordinance  No.  5046,  Admin- 
istration Series,  section  No.  1,  in  this,  to  wit,  by  failing  to  provide 
for  his  lawful  wife  and  children."  The  city  attorney,  in  an 
elaborate  brief,  contends  that  the  authority  of  the  city  to  enact 
said  ordinance  is  fully  covered  by  the  city  charter  of  1870,  under 
the  power  granted  to  the  city  by  the  legislature  to  regulate  and 
preserve  the  public  peace  and  good  order  of  the  city,  and  to  pro- 
vide for  and  maintain  its  cleanliness  and  health.  There  can  be 
no  doubt,  as  stated  by  the  learned  city  attorney,  that  the  city  is 
interested  that  a  husband  and  father  may  not  permit  his  wife  and 
children  to  be  dependent  upon  public  charity,  and,  being  well 
provided  for,  this  tends  to  promote  the  health  of  the  city,  by  in- 
ducing cleanliness,  and  prevents  temptation  to  vice  and  crime. 
But  the  utmost  latitude  of  construction  could  not  vest  in  the  city, 
under  its  charter,  the  power  to  regulate  the  domestic  relations. 
There  are  certain  moral  and  civil  duties,  the  violation  of  which 
the  state  has  not  made  a  penal  offense.  Some  matters  of  individ- 
ual conduct  are  left  to  the  individual  conscience  by  the  state,  to 
which  no  penalty  is  attached  for  their  violation.  When  they 
amount  to  a  civil  duty,  means  are  provided  by  the  legislative 
policy  of  the  state  for  their  enforcement.  The  general  policy  of 
the  state  has  made  marriage  a  civil  contract.  To  enforce  the  ob- 
ligations resulting  from  it,  civil  remedies  are  provided,  to  which 
the  complaining  party  must  resort  for  redress.  The  Ordinance 
No.  5046,  §  1,  or  that  part  of  it  under  which  defendant  was  con- 
victed, is  therefore  inconsistent  with,  and  in  conflict  with,  the 
general  policy  of  the  state,  as  it  has,  in  its  general  laws,  regulated 
all  the  civil  duties  arising  from  the  marriage  contract,  and  has 
not  authorized  the  city  of  New  Orleans  to  make  any  change  in 
relation  thereto.    1  Dill.  Mun.  Corp.  §  329. 

The  city  Jias  the  poiver  to  piinish  idle  persons  or  vagrants.  But 
it  miist  he  done  under  the  general  law  of  the  state,  since  the  legis- 
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laiurc  has  enacted  one  on  this  subject,  and  defines  the  limits  of 
tJic  city's  powers  thereunder.  Section  3877.  Rev.  St.  provides 
"that  all  idle  persons,  who,  not  having  vi.sible  means  to  maintain 
themselves,  live  without  employment;  all  persons  wandering 
abroad,  and  lodging  in  groceries,  taverns,  beer  houses,  market 
places,  sheds,  barns,  uninhabited  buildings,  or  in  the  open  air, 
and  not  giving  a  good  account  of  themselves ;  all  persons  wander- 
ing abroad  and  begging,  or  who  go  about  from  door  to  door,  or 
place  themselves  in  the  .streets,  highways,  pas.sages,  or  other  public 
places,  to  beg  or  receive  alms ;  habitual  drunkards,  who  shall 
abandon,  neglect,  or  refuse  to  aid  in  the  support  of  their  families, 
and  who  may  be  complained  of  by  their  families, — shall  be 
deemed  vagrants."  The  city  ordinance  cannot  enlarge  this 
statute.  The  laws  of  the  state  operate  witJiin  the  corporate 
limits  of  the  city  of  New  Orleans,  and  npon  its  inhabitants,  as 
elsewhere  in  the  state.  The  cily  has  not  been  exempted  from  the 
effects  of  this  general  law.  The  city  ordinance  must  conform  to 
this  statute,  whon  puni.shing  vagrancy,  unless  the  vagrant  is 
armed  with  picklock  or  other  instrument  Avith  the  probable 
intention  of  committing  a  felony,  Avhen  it  must  conform  to  sec- 
tion 3883,  Rev.  St.,  and  following  sections.  It  is  not  alleged  that 
the  defendant  was  an  habitual  drunkard,  who  had  abandoned  his 
family,  or  who  refused  to  aid  in  their  support.  A  subsequent 
clause  in  section  1,  Ordinance  No.  5046,  conforms  to  this  require- 
ment of  legislative  policy.  But  the  first  part  of  said  section, 
quoted  above,  under  which  defendant  was  convicted,  is  not  em- 
braced within  the  general  statute  of  the  state  regulating  va- 
grancy, and  it  is  in  conflict  with  the  laws  of  the  state  relating  to 
the  marriage  contract ;  and  it  is,  therefore,  illegal,  null,  and  void. 
It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided,  and  reversed,  and  the  de- 
fendant DISCHARGED. 


CHAPTER  IV. 

MUNICIPAL  CHARTERS,   THEIR   POWERS,    NATURE,   CONSTRUC 
TION  AND  UMITATIONS.* 

Canons  of  Construction  of  City  Charters.** 
TOWN  OF  NEWPORT  v.  BATES VILLE  &  B.  RY.  CO. 

34  S.  W.  427,  58  Ark.  270. 

Supreme  court  of  Arkansas.    Dee.  9,  1893. 

Appeal  from  circuit  court,  Jackson  county ;  James  W.  Butler, 
Judge. 

Action  by  the  Batesville  &  Brinkley  Railway  Company  against 
the  town  of  Newport  on  a  contract  for  the  construction  of  a 
levee.  From  a  judgment  for  plamtiff,  defendant  appeals.  Re- 
versed. 

Hughes,  J.  The  facts  in  this  case  are  substantially  as  follows : 
The  town  of  Newport  made  a  contract  with  the  Batesville  & 
Brinkley  Railway  Company  to  construct  a  levee  on  two  sides  of 
the  town  to  protect  it  from  overflow,  and  was  to  pay  the  company 
therefor,  in  the  warrants  of  the  town,  $10,000,  and  the  railway 
company  was  to  have  the  privilege  of  using  the  levee  as  a  road- 
bed for  its  railway.  One  line  of  the  levee  was  completed,  ac- 
cepted, and  paid  for  by  the  town,  after  which  it  declined  and  re- 
fused to  accept  and  pay  for  the  other  line  of  the  levee,  one  of 
these  lines  being  north,  and  the  other  south,  of  the  town.  The 
company  having,  as  it  contends,  completed  the  levee  according 
to  the  contract,  brought  this  suit  to  recover  a  balance  of  .$4,480, 
M'hicli  it  alleges  to  be  due  on  the  contract.  There  is  also  a  quan- 
tum meruit  count  in  the  complaint,  for  work  and  labor  done,  and 
materials  furnished,  in  constructing  a  levee  at  the  instance  and 
request  of  the  town.     The  town  answered,  admitting  that  it  at- 


*See  Sees.  1379-1399,  Vol.  9,  Cyclopedia  of  Law,  and  cases  therein  cited 
♦♦See  Sec.  1384  et.  seq..  Vol.  9,  Cyclopedia  of  Law. 
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tempted  to  execute  the  contract,  but  says  the  contract  was  made 
for  the  purpose  of  inducing  the  railway  to  locate  and  construct 
its  road  through  the  town,  and  to  establish  one  of  its  principal 
stations  there,  and  denies  the  power  of  the  town  to  make  the  con- 
tract. It  also  denies  that  the  levee  was  constructed  for  its  use, 
or  at  its  request,  and  says  that  it  was  constructed  for  the  use  of 
the  railway  company.  It  also  says  that  the  work  was  not  done 
according  to  contract;  and  that  the  work  and  materials  of  the 
railway  company  were  not  of  the  value  alleged ;  and  that  it  had 
paid  full  value  for  all  work  done  and  materials  furnished.  The 
cause  was  submitted  to  a  jury  upon  the  evidence  in  the  case,  and 
instructions  hy  the  court  recognizing  power  in  the  town  council 
to  make  a  contract  to  construct  a  levee.  All  proper  exceptions 
were  preserved  to  the  instructions  given  by  the  court,  and  to  the 
court's  refusal  of  instructions,  in  effect  denying  power  in  the 
town  council  to  make  the  contract.  The  fifth  instruction  given 
by  the  court,  to  which  exception  was  saved,  is  as  follows:  "The 
jury  are  instructed  that  if  they  find  from  the  evidence  in  this 
ease  that  the  defendant  entered  into  a  contract  with  the  plaintiff 
to  pay  it  $10,000  in  town  warrants  for  the  construction  of  a  levee 
described  in  the  Avritten  contract  made  with  the  defendant,  to- 
gether with  its  crossings  and  drains,  and  under  that  contract  the 
plaintiff',  with  the  full  knowledge  and  consent  of  the  defendant, 
under  the  supervision  of  its  council  or  a  committee  appointed 
by  it,  proceeded  to  construct  said  levee  under  said  contract,  with 
the  privilege  of  using  it  as  a  roadbed  or  railroad  track,  and  to 
keep  the  same  in  proper  repair,  and  the  plaintiff  did  so  construct, 
use,  and  keep  the  same  in  repair,  so  far  as  permitted  by  the  de- 
fendant, they  will  find  foi-  the  plaintiff  whatever  may  be  shown 
to  be  due  and  unpaid  under  said  contract."  The  jury  found 
specially  that  the  railway  company,  in  constructing  the  levee 
around  the  town,  had  complied  substantially  \vith  the  contract 
sued  upon,  and  returned  a  verdict  for  the  railway  company. 
The  appellant  seeks  to  rever.se  this  judgment  on  appeal  to  this 
court. 

Had  the  incorporated,  town  of  Newport  the  power  to  make  the 
contract  whicli  icas  the  foundation  of  this  suit?    In  1  Dill.  Mun. 
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Corp.  §  89,  it  is  said:  "It  is  a  general  and  undisputed  proposi- 
tion of  law  that  a  municipal  corporation  possesses  and  can  exer- 
cise the  following  powers,  and  no  others:  First,  those  granted 
in  express  words;  second,  those  necessarily  or  fairly  implied  in 
or  incident  to  the  powers  expressly  granted;  third,  those  essen- 
tial to  the  declared  objects  and  purposes  of  the  corporation,  not 
simply  convenient,  but  indispensable.  Any  fair,  reasonable 
doubt  concerning  the  existence  of  power  is  resolved  by  the  courts 
against  the  corporation,  and  the  power  is  denied."  In  Spauld- 
ing  V.  City  of  Lowell,  23  Pick.  71,  74,  Chief  Justice  Shaw,  in 
speaking  of  municipal  and  public  corporations,  says:  "They  can 
exercise  no  powers  hut  those  which  are  conferred  upon  them  hjj 
the  act  hy  which  they  are  constituted,  or  such  as  are  necessary 
to  the  exercise  of  their  corporate  powers,  the  perfoi^nance  of 
their  corporate  duties,  and  the  accomplishment  of  the  purposes 
of  their  association."  "It  is  proper,  too,  that  these  powers 
should  he  strictly  construed,  considering  with  how  little  care 
chartered  privileges  are  these  days  granted."  Bank  v.  Town  of 
Chillicothe,  7  Ohio,  pt.  2,  pp.  31,  35 ;  Port  Huron  v.  McCall,  46 
Mich.  565,  10  N.  W.  23.  "They  act,  not  by  any  inherent  right  of 
legislation,  like  the  legislature  of  the  state,  but  their  authority 
is  delegated,  and  their  powers,  therefore,  must  be  strictly  pur- 
sued." 75  there  any  express  grant  of  power  to  an  incorporated. 
town  to  make  a  contract  for  the  huilding  of  a  levee?  Section 
740,  Mansf.  Dig.,  provides  that  "the  city  council  shall  have 
power  to  establish  and  construct  and  to  regulate  landing  places, 
levees,"  etc.  Section  8  of  the  incorporation  act  of  March  9,  1875. 
This  refers  to  cities  of  the  first  and  second  class,  but  not  to  in- 
corporated towns.  Their  powers  are  not  always  the  same.  In 
enumerating  the  powers  of  municipal  corporations  of  all  classes 
in  section  18  of  the  act  of  March  9,  1875,  the  power  to  construct 
levees  is  not  given,  though,  as  we  have  seen,  it  is  given  in  section 
8  of  the  act  to  cities  of  the  first  and  second  class.  It  follows, 
therefore,  that  there  is  no  express  grant  of  power  to  incorporated 
towns  to  construct  levees. 

Construing  the  powers  of  municipal  corporations  strictly,  does 
it  appear  beyond  "any  fair,  reasonable  doubt"  that  the  power 
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of  an  incorporated  town  to  make  a  contract  for  the  construction 
of  a  levee  exists?  Is  such  power  "necessarily  or  fairly  implied 
in  or  incident  to  the  powers  expressly  granted,"  or  is  such  a 
power  "essential  to  the  declared  objects  and  purposes  of  the  cor- 
poration, not  simply  convenient,  but  indispensable?"  It  does 
not  appear  to  us  that  it  is  necessary  that  an  incorporated  town 
should  possess  such  a  power,  in  order  to  the  exercise  of  its  cor- 
porate powers,  the  performance  of  its  corporate  duties,  and  the 
accomplishment  of  the  purposes  of  its  orcranization.  Unless  such 
is  the  case,  the  power  is  not  implied  from  the  grant  of  general 
powers  to  an  incorporated  town.  Spaulding  v.  City  of  Lowell, 
23  Pick.  71,  74.  No  "long-e.stablished  and  well-settled  usage" 
appears  to  have  existed  with  incorporated  towns  to  exercise  the 
power  to  construct  levees.  In  Minturn  v.  Larue,  23  How.  435, 
the  court  said:  "It  is  a  well-settled  rule  of  construction  of 
grants  by  the  legislature  to  corporations,  whether  public  or  pri- 
vate, that  only  such  powers  and  rights  can  be  exercised  under 
them  as  are  clearly  comprehended  within  the  words  of  the  acts, 
or  derived  therefrom  by  necessary  (fair  and  reasonable)  impli- 
cation, regard  being  had  to  the  objects  of  the  grant.  Any  am- 
biguity or  doubts  arising  out  of  the  terms  lised  by  the  legislature 
must  be  resolved  in  favor  of  the  public."  Thomson  v.  Lee  Co., 
3  Wall.  327.  In  Leonard  v.  City  of  Canton,  a  good  reason  is 
given  for  the  rule  that  grants  to  corporations  by  the  legislature 
should  be  strictly  construed.  It  is  because  they  "are  invested 
with  a  portion  of  the  authority  that  properly  appertains  to  the 
sovereign  power  of  the  state,"  and  the  state  never  surrenders  its 
just  authority  save  by  grants  that  are  clear  and  imambiguous. 
35  Miss.  189.  When  the  exercise  of  power  by  a  municipal  cor- 
poration will  result  in  the  imposition  of  burdens  or  taxes  upon 
the  inhabitants,  the  existence  of  the  power  ought  to  be  clear,  be- 
yond a  fair,  reasonable  doubt.  A  different  rule  might  lead  to 
mischievous  and  oppressive  consequences.  We  are  of  the  opinion 
that  the  incorporated  town  of  New^port,  in  making  the  contract 
for  the  construction  of  the  levee  in  this  case,  acted  without  either 
express  or  implied  power,  and  that  the  contract  was  therefore 
void. 
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Was  the  contract  such  as  could  he  ratified  by  accepting  the 
benefit  of  worli  done  under  it,  or  is  the  town  estopped  by  permit- 
ting the  work  to  be  done  under  it,  and  accepting  the  benefit  of 
such  work  ?  In  Schumm  v.  Seymour,  24  N.  J.  Eq.  144,  it  is  said : 
"It  is  a  general  and  fundamental  principle  of  law  that  all  per- 
sons contracting  with  a  municipal  corporation  must  at  their  peril 
inquire  into  the  power  of  the  corporation  or  its  officers  to  make 
the  contract,  and  a  contract  beyond  the  scope  of  the  corporate 
powers  is  void."  "The  doctrine  of  equitable  estoppel  has  no 
place  in  a  case,  where  usurped  powers  have  been  exercised  by 
municipal  officers,  who  in  doing  so  were  contravening  public 
policy,  as  well  as  known,  positive  law."  "Where  officials  are 
acting  within  the  terms  of  their  delegated  powers,  though  they 
may  be  acting  carelessly,  negligently,  or  in  culpable  betrayal  of 
their  trust,  they  are  the  agents  of  those  whose  property  is  liable 
to  be  charged,  and  if  the  latter  acquiesce  in  or  fail  to  interpose, 
when  the  negligent  or  culpable  conduct  of  their  agents  is  open 
to  their  view,  they  will  not  afterwards  be  allowed  to  set  it  up 
when  the  effect  of  so  doing  will  be  to  subject  innocent  parties  to 
the  burden  that  would  otherwise  fall  upon  themselves."  Judge 
Dillon,  in  section  463,  1  Dill.  Mun.  Corp.,  states  the  law  in  this 
behalf  plainly  and  tersely,  thus :  "A  municipal  corporation  may 
ratify  the  unauthorized  acts  and  contracts  of  its  agents  or 
officers  which  are  within  the  scope  of  the  corporate  powers,  but 
not  otherwise.  *  *  *  But  a  subsequent  ratification  cannot 
make  valid  an  unlawful  act,  without  the  scope  of  corporate  au- 
thority. An  absolute  excess  of  authority  by  the  officers  of  a  cor- 
poration, in  violation  of  law,  cannot  be  upheld,  and,  when  the 
officers  of  such  a  body  fail  to  pursue  the  requirements  of  a  stat- 
utory enactment  under  which  they  are  acting,  the  corporation  is 
not  bound.  In  such  case  the  statute  must  be  strictly  followed. 
Ajid  a  person  who  deals  ivitli  a  municipal  hody  is  obliged  to  see 
that  its  charter  has  been  fully  complied  with.  When  this  is  not 
done,  no  subsequent  act  of  the  corporation  can  make  an  idtra 
vires  contract  effective."  Note  1,  and  case.s  cited.  As  the  con- 
tract sued  on  in  this  case  was  without  the  scope  of  the  corporate 
powers  of  the  incorporated  town  of  Newport,  it  could  not  be 
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ratified,  and  the  town  was  not  estopped  to  deny  its  invalidity  l:y 
having  accepted  and  received  the  benefit  of  work  done  under  it, 
witli  the  knowledge  and  consent  of  the  town.  The  judgment  of 
the  circuit  court  is  reversed,  and  judgment  will  be  rendered 
here  for  the  appellant. 


TAYLOR  ET  AL.  v.  BAY  CITY  ST.  RY.  CO. 

80  Mich.  77.     1890. 

Appeal  from  circuit  court,  Bay  county,  in  chancery;  George 
P.  Cobb,  Judge. 

Bill  for  injunction  by  Robbins  B.  Taylor  and  others  against 
the  Bay  City  Street  Railway  Company.  Decree  for  defendant 
and  complainants  appeal. 

Grant,  J.  The  defendant  was  organized  February  21,  1865, 
under  an  act  of  the  legislature  providing  for  the  organization  of 
train-railway  companies,  enacted  in  1855.  How.  St.  c.  94.  This 
act  was  amended  in  1861  b}^  adding  two  new  sections.  Law^s 
1861,  p.  11.  This  amendment  provided  that  it  should  be  com- 
petent for  parties  to  organize  companies  under  the  act  to  con- 
struct and  operate  railways  in  and  through  the  streets  of  any 
to\\Ti  or  city  in  the  state,  and  that  they  should  have  the  exclusive 
right  to  use  the  same,  upon  obtaining  the  consent  of  the  munic- 
ipal authorities  of  such  town  or  city.  A  further  amendment,  in 
1867,  provided  that,  after  such  consent  was  given  and  accepted, 
such  municipal  authorities  should  make  no  regulations  or  condi- 
tions whereby  the  rights  or  franchises  so  granted  should  be  de- 
stroyed, or  unreasonably  impaired,  or  such  company  or  corpora- 
tion be  deprived  of  the  right  of  constructing,  maintaining,  and 
operating  such  railway  in  the  street  in  such  consent  or  grant 
named,  pursuant  to  the  terms  thereof.  Bay  City  was  incorpor- 
ated by  special  act  of  the  legislature  in  1865,  taking  effect  March 
21.  Law^s  1865,  p.  735.  The  charter  provided  that  the  common 
council  .should  have  power  to  grant  charters,  licenses,  and  priv- 
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ileges  to  companies,  corporations  or  persons  for  the  construction 
of  street  railways  on  the  streets  of  said  city.    In  1869  the  charter 
of  Bay  City  was  amended.    2  Laws  1869,  p.  561.    Section  98  of 
this  act  provided  that  the  common  council  should  have  power  to 
authorize  the  running  of  railroads  and  street  railways  in  the 
streets  of  said  city  upon  condition  that  the  owners  of  the  lots  ad- 
joining, and  persons  interested  therein,  should  receive  compen- 
sation therefor.    This  act  also  conferred  other  powers  of  control 
over  such  railways  which  w^ere  not  conferred  by  the  act  of  1865, 
but  it  is  unnecessary  here  to  specify  them.     This  provision  has 
been  retained  in  the  charter  ever  since.    December  14,  1864,  the 
common  council  of  the  village  of  Bay  City  passed  an  ordinance 
conveying  to  certain  persons  therein  named,  who  then  proposed 
to  organize  a  corporation  under  the  train  railway  act,  above 
mentioned,  the  right  to  use  all  the  streets  in  the  village  of  Bay 
City  or  its  successor,  exclusive  of  every  other  person  or  corpora- 
tion, for  the  purpose  of  constructing  and  operating  railways 
thereon.    It  provided  that  cars  should  be  drawn  by  animals  or  by 
steam,  made  regulations  for  the  running  of  trains,  etc.,  and  pro- 
vided that  the  common  council,  when  deeming  it  for  the  interest 
of  the  village  or  its  successor,  might  order  the  construction  of  a 
railway  on  any  .street,  and  the  corporation  should  build  the  same 
within  two  years  after  being  notified,  and  in  default  thereof  the 
council  might  declare  the  grant  void  as  to  such  street.     The  de- 
fendant organized,  as  above  stated,  in  February,  1865,  and  dur- 
ing that  season  laid  tracks,  and  commenced  the  operation  of  its 
road,  extending  the  same  from  time  to  time  as  the  common  coun- 
cil, and  the  requirements  of  the  public,  demanded.    July  5,  1887, 
the  common  council  adopted  resolutions  requiring  the  defendant 
to  construct  a  line  of  railway  on  Third  street,  and  some  other 
streets  mentioned.     On  June  5,  1888,  the  common  coimcil  ap- 
pointed a  committee  to  draft  certain  amendments  to  the  street 
railway  ordinance.     They  had  a  consultation  with  the  proper 
officers  of  the  defendant,  and  on  June  25th  made  a  written  report 
stating  that  the  defendant  proposed  to  build  a  track  on  Third 
street,  between  "Water  street  and  Washington  street,  and  recom- 
mended that  the  proposition  of  the  company  be  accepted.     The 
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report  was  adopted,  and  thereupon  the  defendant  immediately 
commenced  the  work  of  laying  the  track. 

The  complainants  are  the  owners  of  separate  lots  on  Third 
street,  and  the  buildings  situated  thereon,  used  for  business  pur- 
poses. Upon  the  commencement  of  the  work  the  complainants 
united,  and  filed  the  bill  in  this  case,  claiming  that  the  construc- 
tion of  the  road  would  be  a  damage  to  their  property;  that  this 
street  was  not  wide  enough  for  the  business  then  being  done  upon 
it ;  that  no  compensation  had  been  paid  or  offered  to  any  of  the 
complainants,  nor  any  steps  taken  to  condemn  a  right  of  way 
through  said  street, — and  prayed  for  an  injunction  to  restrain 
the  construction  of  the  road.  A  preliminary  injunction  was 
granted  by  the  court  below,  which  was  set  aside  upon  the  filing 
of  the  answer.  The  case  was  then  heard  upon  pleadings  and 
proofs,  the  bill  dismissed,  and  complainants  appealed.  The  testi- 
mony upon  the  question  of  damages  is  very  conflicting.  It  is 
unnecessary  to  discuss  it  here;  for,  if  the  complainants  are  en- 
titled to  recover  damages,  they  must  be  left  to  proceedings  under 
the  statute  to  determine  what  damages,  if  any,  they  have  indi- 
vidually sustained  by  the  construction  of  the  road. 

1.  Complainants  were  alike  affected  by  the  construction  of  this 
road.  They  were  alike  interested  to  restrain  its  construction. 
Their  interests  were  therefore  common.  There  was  but  one  ob- 
ject to  be  accomplished,  and  no  necessity  existed  for  a  multiplic- 
ity of  suits.  The  defendant  was  not  prejudiced  by  the  joinder  of 
complainants.  We  see  no  objection  to  parties  joining  in  a  suit, 
the  sole  purpose  of  which  is  to  obtain  an  injunction  to  restrain 
the  commission  of  an  act  threatened  by  one  party,  and  alike  in- 
jurious to  the  interests  of  all. 

2.  The  defendant  contends  that,  by  the  ordinance  of  1864, 
and  the  legislation  authorizing  it,  it  acquired  the  fixed  and 
vested  right,  for  a  period  of  30  years,  to  use  the  streets  for  the 
purpose  of  constructing  and  using  a  street  railway  without  com- 
pensating adjoining  owners,  and  that  any  subsequent  legislation 
requiring  it  to  compensate  in  damages  for  any  injuries  sus- 
tained thereafter  by  the  construction  of  new  tracks  is  void  as 
impairing  the  obligation   of  contracts.     It  becomes,   therefore, 
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important  to  determine  the  power  conferred  by  the  legislature 
upon  the  common  council  of  Bay  City.  The  council  can,  of 
course,  confer  no  greater  right  upon  the  defendant  than  is  au- 
thorized by  its  charter.  Municipal  corporations  derive  their  sole 
source  of  power  from  legislative  enacttnents.  The  rule  has  been 
long  and  ^^n questionably  established  that  municipal  corporations 
are  limited  to  those  powers  which  are  granted— First,  in  express 
words;  second,  necessarily  incident  to  the  powers  expressly 
granted;  and,  third,  those  which  are  essential  and  indispensable 
to  the  declared  objects  and  purposes  of  the  corporation.  1  Dill. 
Mun.  Corp.  §  89.  By  the  village  charter,  the  common  council 
was  authorized  to  lay  out  and  establish,  vacate,  open,  make,  and 
alter  such  streets  as  they  might  deem  necessary  for  the  public 
convenience.  No  mention  is  made  in  the  act  of  train  or  street 
railways.  The  act  incorporating  the  city  provided  that  all  the 
acts  and  ordinances  of  the  common  council  of  the  village  of  Bay 
City  not  inconsistent  with  the  laws  of  this  state  shall  remain  in 
full  force  until  changed  by  the  common  council  of  the  city ;  and 
the  same  section  gives  the  power  to  grant  charters  to  street  rail- 
way corporations.  These  charters  do  not  in  express  terms  confer 
upon  the  council  any  such  power  as  is  now  contended  for.  If  it 
exists  at  all,  therefore,  it  must  be  by  implication.  The  power  to 
grant  immunity  to  such  corporations  from  legislative  regulation 
and  control  is  an  important  one.  A  village  of  a  few  hundred  in- 
habitants may  in  much  less  than  30  years  grow  to  a  city  of  many 
thousands.  Bay  City  well  illustrat&s  this  fact.  What  in  the  one 
would  cause  no  damage  might  in  the  other  cause  great  damage. 
The  village  council  cannot  well  provide  regulations  and  ordi- 
nances applicable  to  a  large  city.  It  is,  therefore,  highly  import- 
ant that  the  legislature  should  retain  the  power  to  pass  enact- 
ments for  the  control  of  these  quasi-public  corporations  suitable 
to  the  changed  state  of  affairs.  Those  who  claim  immu7iity  from 
such  control  must  be  able  to  point  to  the  clear  enactment  of  the 
statute  establishing  it.  In  the  case  at  bar,  as  already  stated,  no 
such  express  power  can  be  pointed  out;  and  it  was  neither  neces- 
sary, essential,  nor  indispensable  to  enable  the  mmiicipal  corpor- 
ation to  carry  out  the  objects  and  purposes  for  which  it  was 
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created.  It  is  clearly  ivithin  the  power  of  the  legislature  to  pro- 
vide that  street  railway  corporations  shall  pay  such  damages  to 
owners  of  abutting  property  in  front  of  which  they  construct 
their  road  as  tJiis  com^truclion  iviU  cause.  It  follows,  therefore, 
that  the  defendant  accepted  its  charter  subject  to  the  right  of 
the  legislature  to  prescribe  conditions  under  which  it  might  there- 
after obtain  the  use  of  the  streets  of  the  city  for  the  construction 
of  new  lines.  The  act  of  1869,  above  mentioued,  expressly  lim- 
ited the  power  of  the  council  to  authorize  the  running  of  street 
railways  in  the  streets  of  the  city  upon  the  condition  of  compen- 
sation to  owners  of  the  lots  adjoining.  The  act  of  the  legislature 
of  1881,  revising  the  charter  of  Bay  City,  provided  that  the 
method  of  arriving  at  the  compensation  to  be  paid  to  the  lot- 
owners  shall  be  the  same  as  provided  by  the  general  railroad  laws 
of  the  state.  The  defendant  was  subject  to  the  above  provisions 
in  making  the  extension  of  its  road  now  in  dispute. 

The  conclusion  above  reached  renders  it  unnecessary  to  deter- 
mine the  other  questions  raised  in  the  ease,  and  we  pass  no  opin- 
ion upon  the  liability  of  the  defendant  at  the  common  law.  The 
decree  nuist  be  reversed,  with  the  costs  of  both  courts,  and  decree 
entered  here  restraining  the  defendant  from  the  use  of  that  part 
of  its  road  extending  on  Third  street  between  V/ater  and  Wash- 
ington streets,  until  it  has  complied  with  the  statute  requiring 
condemnation  proceedings,  but  giving  a  reasonable  time  for  that 
purpose.     The  other  justices  concurred. 


TOWN  OF  TRENTON  v.  CLAYTON  ET  AL. 

50  Mo.  App.  535.     1892. 

Gill,  J.  From  the  agreed  statement  of  facts,  it  appears  that 
Davis  &  Co.  w^re  dealers  in  general  merchandise,  with  stores  at 
Trenton,  Mo.,  and  Atchison,  Kan.  The  defendants  were  em- 
ployed as  sale.smen ;  and,  in  the  effort  to  sell  the  goods  of  their 
employers,  they  took  samples  of  various  articles,  visited  the  dif- 
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ferent  residences  in  Trenton,  and  secured  written  orders  for  the 
goods  of  Davis  &  Co.  The  merchandise  was  subsequently  deliv- 
ered and  paid  for.  The  goods  carried  around  were  not  sold  nor 
offered  to  be  sold,  but  were  simply  used  to  exhibit  to  customers 
the  character  of  goods  kept  and  for  sale  by  Davis  &  Co. 

The  defendants  were  charged  with  selling  goods  as  peddlers  in 
the  town  of  Trenton  without  a  license,  contrary  to  the  provisions 
or  an  ordinance  of  said  town  relating  to  peddlers.  Section  1  of 
said  ordinance  reads  thus: 

"Sec.  1.  Any  person  who  shall  engage  in  selling  any  drugs, 
medicines,  dry  goods,  groceries  or  personal  property  or  merchan- 
dise, except  books,  maps,  charts  and  stationery,  by  going  from 
place  to  place  to  sell  the  same,  or  shall  sell  the  same  by  first  tak- 
ing an  order  and  afterwards  delivering  the  article,  either  in  per- 
son or  by  an  agent,  or  shall  sell  the  same  by  public  out-cry  in  the 
streets  of  said  town,  is  declared  a  peddler.  Sections  2  and  3 
prohibit  any  one  from  acting  or  dealing  as  peddler  unless  per- 
mission therefor  be  obtained  from  the  mayor  of  said  town.  Sec- 
tion 4  provides  as  follows : 

' '  Sec.  4.  The  mayor  is  hereby  authorized  to  grant  permission 
to  any  worthy  resident  of  the  town  of  Trenton  to  deal  as  a  ped- 
dler upon  payment  to  the  marshal  of  a  license  fee  to  be  fixed  by 
the  mayor  on  granting  the  same,  and  the  amount  of  license  in  all 
cases  shall  be  fixed  by  the  mayor,  provided  that  the  license  so 
fixed  shall  in  no  case  be  less  than  $1,  nor  more  than  $100,  for 
every  period  of  six  months  or  fraction  thereof." 

Section  5  provides  a  penalty  for  violation  of  the  terms  of  the 
ordinance. 

The  case  was  submitted  to  the  circuit  court  on  an  agreed  state- 
ment incorporating  substantially  the  foregoing  facts.  There  was 
a  judgment  for  defendants,  and  the  town  has  appealed. 

The  ordinance  which  forms  the  basis  of  this  prosecution  is,  in 
our  opinion,  clearly  invalid,  and  for  more  than  one  reason.  In 
the  first  place,  the  to\Mi  council  in  the  ordinance  quoted  has  gone 
beyond  the  powers  delegated  by  the  legislature.  By  the  charter 
of  Trenton  (Laws  1872.  p.  481)  it  is  enacted  that  ''the  town 
council  shall  have  power,  within  said  town,  by  ordinance,  not  re- 
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pugnant  to  the  laws  of  the  land,  *  *  *  to  license,  tax,  regu- 
late or  suppress  *  *  *  peddlers,"  etc.  It  is  well  understood 
that  municipal  corporations  can  exercise  only  such  powers  of 
legislation  as  are  given  it  by  the  law-making  power  of  the  state. 
The  grants  of  such  powers  arc  quite  strictly  construed,  and  "any 
fairly  reasonable  doubt  concerning  the  existence  of  power  is  re- 
solved by  the  courts  against  the  corporation,  and  the  power  is 
denied."  1  Dill.  Mun.  Corp.  (4th  Ed.)  §  89.  As  the  municipal 
corporation  cannot  legislate  regarding  any  subject-matter  unless 
so  authorized  by  the  state,  so  is  the  corporation  powerless  to  ex- 
tend or  widen  the  scope  of  its  powers  by  the  arbitrary  and  un- 
authorized definition  of  words  or  terms,  so  as  to  include  more 
than  was  intended  by  the  legislature. 

These  remarlis  are  suggested  by  a  consideration  of  section  1 
of  the  above-quoted  ordinance,  whereby  the  town  council  of 
Trenton  has  attempted,  by  extending  the  meaning  of  peddler,  to 
widen  the  scope  of  its  authorized  legislation.  Peddler,  as  meant 
by  the  legislature,  in  granting  powers  to  the  corporation  of 
Trenton,  included  only  such  persons  as  "shall  deal  in  the  selling 
of  merchandise  (and  other  articles)  by  going  from  place  to 
place  to  sell  the  same,"  etc.  (Rev.  St.  1889,  §  7211)  ;  and  this 
we  held  in  State  v.  Hoffman,  50  Mo.  App.  585,  did  not  include 
commercial  agents  or  drummers,  such  as  were  these  defendants. 
However,  the  town  council  of  Trenton  has,  by  the  ordinance 
above,  sought  to  regulate  or  license  other  and  different  employ- 
ments, by  extending  the  meaning  of  peddler,  as  used  and  under- 
stood by  the  legislature,  by  adding  the  words,  "or  shall  sell  the 
same  by  first  taking  an  order  and  afterwards  delivering  the 
article,  either  in  person  or  by  an  agent,  or  shall  sell  the  same  by 
public  outcry  in  the  streets  of  said  town." 

Again,  the  ordinance  in  question  is  objectionable,  in  that  it 
assumes  to  transfer  or  delegate  to  the  mayor  a  power  given  to 
the  council.  The  charter  of  Trenton,  as  already  quoted,  reposed 
authority  in  the  town  council  by  ordinance  to  license,  etc.,  ped- 
dlers. This  ordinance  turns  over  the  entire  matter  to  the  caprice 
or  discretion  of  the  mayor.  It  leaves  the  granting  or  not  grant- 
ing peddlers'  licenses — to  ivJwm,  for  what  period,  and  for  what 
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cost— altogether  with  the  town  mayor.  ''The  principle  is  a  plain 
one,  that  the  powers  or  trusts  devolved  hy  law  or  charter  upon 
the  council  or  governing  body,  to  he  exercised  hy  it  when  and  in 
such  manner  as  it  shall  judge  hest,  cannot  he  delegated  to 
others."  Neither  can  this  ordinance  find  any  support  from  the 
thirteenth  clause  of  plaintiff's  charter,  which  empowers  the 
council  ''to  pa&s  all  such  ordinances  as  may  be  expedient  in  main- 
taining the  peace,  good  government,  health,  and  welfare  of  the 
town. ' '  The  authority  to  pass  such  ordinance  must  affirmatively 
appear  in  the  charter.  It  is  not  to  be  inferred  from  terms  of  such 
doubtful  import.  City  of  St.  Paul  v.  Stultz  (Minn.)  22  N.  W. 
634;  Cape  Girardeau  v.  Fougeu,  30  Mo.  App.  557.  It  follows, 
then,  from  the  foregoing  considerations,  that  the  judgment  of  the 
lower  court  should  be  affirmed.  It  is  so  ordered.  Smith,  P.  J., 
concurs  in  this  opinion.    Ellison,  J.,  concurs  in  the  result. 


HAWES  ET  AL.  v.  CITY  OF  CHICAGO. 
158  III.  653.     1895. 

Appeal  from  Cook  county  court;  George  W.  Brown,  Judge. 

Petition  by  the  city  of  Chicago  for  confirmation  of  a  special 
assessment.  John  H.  Dunham  filed  objections,  which  were  over- 
ruled. He  having  thereafter  died,  his  heirs  and  devisees,  Helen 
E.  Dunham  Hawes  and  Mary  V.  Dunham,  appeal.     Keversed. 

Baker,  J.  This  is  an  appeal  from  a  judgment  of  confirmation 
of  a  special  assessment  made  under  an  ordinance  of  the  city  of 
Chicago  passed  March  7,  1892,  and  providing  for  the  construc- 
tion of  a  cement  sidewalk  on  Fiftieth  street,  from  Lake  avenue 
to  Drexel  boulevard.  The  commissioners  appointed  to  assess  the 
cost  and  expenses  of  the  improvement  upon  the  property  bene- 
fited thereby  returned  into  court  an  assessment  roll  in  which  the 
property  here  in  question,  then  owned  by  John  H.  Dunham, 
since  deceased,  was  assessed  in  the  sum  of  $1,915.50.  Various 
objections  in  writing  were  filed  by  said  Dunham  and  overruled 
by  the  court.  The  question  of  benefits  was  submitted  to  a  jury, 
and  the  jury  in  their  verdict  reduced  the  assessment  on  the 
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property  to  $1,638.75.  jMotions  for  a  new  trial  and  in  arrest  of 
judgment,  as  well  as  motions  to  dismiss  the  petition  and  to  cancel 
the  assessment,  were  made  by  the  objector,  and  overruled  by  the 
court,  and  exceptions  taken ;  and  the  court  entered  judgment  of 
confirmation  for  the  amount  fixed  by  the  verdict  of  the  jury, 
and  the  objector  perfected  an  appeal  to  this  court.  John  II.  Dun- 
ham, the  objector,  thereafter  died,  and  his  death  was  suggested, 
and  by  leave  of  court  Helen  Elizabeth  Dunham  Ilawes  and  Mary 
Virginia  Dunham,  who  are  his  heirs  at  law  and  devisees  under 
his  will,  now  prosecute  the  appeal. 

It  is  claimed  by  appellants  that  the  ordinance  providing  for 
the  construction  of  the  cement  sidewalk,  and  under  which  the 
assessment  v/as  made,  is  unreasonable,  unjust,  and  oppressive, 
and  therefore  void.  The  uncontradicted  evidence  in  the  case 
shows  that  the  tract  of  land,  the  south  50  feet  of  which  is  as- 
sessed for  this  improvement,  is  a  20-acre  tract,  having  a  frontage 
of  1,256  feet  along  Fiftieth  street,  vv'here  it  is  proposed  to  con- 
struct this  cement  sidewalk;  that  there  is  not  a  house  or  build- 
ing of  any  kind  upon  it ;  and  that  it  is  an  undivided  tract  of  land, 
and  the  only  use  to  which  it  is  put  is  that  of  a  field  for  raising 
hay.  Only  five  months  before  the  passage  of  this  ordinance  for 
tlie  construction  of  a  cement  sidewalk  the  devisor  of  the  appel- 
lants in  this  case,  in  compliance  with  a  prior  ordinance  of  the 
city,  duly  passed  for  that  purpose,  constructed  and  put  down 
along  the  line  of  this  street,  in  the  very  place  where  this  cement 
sidewalk  is  to  be  placed,  a  wooden  sidewalk,  six  feet  in  width, 
made  of  plank  laid  crosswise  on  stringers  or  joLsts,  in  strict  con- 
formity to  the  regulations  and  requirements  of  the  city;  and  this 
plank  sidewalk,  at  the  time  this  ordinance  on  which  the  present 
proceedings  are  based  was  passed,  and  at  the  time  this  case  was 
heard  in  the  court  below,  was  in  good  order  and  condition.  The 
uncontradicted  evidence  further  shows  that  the  street  along 
which  it  is  proposed  to  construct  this  cement  sidewalk  has  never 
been  improved  by  the  city.  It  is  neither  curbed  nor  paved,  sew- 
ered nor  watered,  surveyed  nor  graded.  If  it  is  to  be  considered 
as  a  street  66  feet  wide,  then  there  is  a  line  of  telegraph  poles 
planted  right  through  the  center  nf  it ;  and  the  north  33  feet  of 
it  hn.s  never  been  formally  dedicated  by  the  owner  to  public  use, 
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nor  condemned  by  any  municipal  corporation ;  and  if  the  public 
have  any  right  to  it  at  all  it  is  a  right  by  prescription  or  by  im- 
plied dedication.  Such  was  and  is  the  condition  of  this  street  in 
front  of  appellants'  property.  And  yet,  as  appears  from  the 
record  in  the  case,  the  common  council  of  the  city  of  Chicago, 
only  five  montlis  after  the  construction  at  a  great  expense  of  a 
new  plank  sidewalk,  built  in  conformity  with  the  order  of  the 
city  coimcil,  1,256  feet  long,  passed  a  second  ordinance  ordering 
this  new  plank  sidewalk  torn  up,  and  a  cement  walk,  at  an  as- 
sessed expense  of  $1,915.50  or  $1,638.75,  put  down  in  its  place. 
It  is  admitted  by  the  city — at  least  not  denied — that  this  plank 
or  wooden  sidewalk,  at  the  time  the  ordinance  for  the  cement  side- 
walk was  passed,  and  at  the  time  this  case  was  heard  in  the  court 
below,  was  in  good  order  and  condition,  and  will  answer  equally 
well,  for  the  purpose  of  travel,  as  a  cement  walk.  Nor  can  it  for 
a  moment  be  contended  that  it  is  not  unreasonable,  unjust,  and 
oppressive  to  compel  the  owner  of  a  vacant  20-acre  lot  first  to 
construct  and  pay  for  a  wooden  sidewalk,  and  then  within  less 
than  six  months,  and  when  it  is  in  substantially  as  good  condi- 
tion as  when  first  built,  and  in  all  respects  safe,  convenient,  and 
sufRcient  for  public  use  and  travel,  take  it  up,  throw  it  away, 
and  put  down  another  in  its  place,  at  an  expense  of  over  $1,600. 
It  seems  to  us  that  it  cannot  be,  especially  w^hen  we  take  into  con- 
sideration the  fact  that  the  street  has  never  been  improved, 
curbed,  graded,  paved,  or  sewered.  And  further,  it  is  clear  from 
the  evidence  in  the  case  that  if  this  judgment  should  be  affirmed, 
and  appellant  compelled  to  take  up  the  wooden  sidewalk  and  put 
down  one  of  cement,  the  cement  sidewalk  will  be  ruined  by  put- 
ting in  the  house  drains  every  25  feet  along  the  line  of  the  street, 
or  at  least  seriously  injured;  and  whenever  the  street  is  im- 
proved, and  dwellings  are  constructed  along  the  line  of  the  walk, 
the  walk  itself  is  quite  likely  to  be  destroyed. 

An  ordinance  must  he  reasonable ;  and  if  it  is  unreasonable, 
unjust,  and  oppressive,  the  courts  will  hold  it  invalid  and  void. 
City  of  Chicago  v.  Rumpfif,  45  111.  90;  Tugman  v.  City  of  Chi- 
cago, 78  111.  405.  The  question  of  the  reasonableness  or  un- 
reasonableness of  a  municipal  ordinance  is  one  for  the  decision 
of  the  court,  and  in  determining  that  question  the  court  will 
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have  regard  to  all  the  existing  circumstances  or  contemporane- 
ous conditions,  the  objects  sought  to  be  obtained,  and  the  neces- 
sity or  want  of  necessity  for  its  adoption.  Toledo,  W.  &  W.  Ry. 
Co.  V.  City  of  Jacksonville,  67  111.  37;  City  of  Lake  View  v. 
Tate,  130  111.  247,  22  N.  E.  791 ;  1  Dill.  Mun.  Cor.  §  327.  And 
even  where  the  power  to  legislate  on  a  given  subject  is  conferred 
on  a  municipal  corporation,  yet,  if  the  details  of  such  legislation 
are  not  prescribed  by  the  legislature,  there  the  ordinance  passed 
in  pursuance  of  such  power  must  be  a  reasonable  exercise  there- 
of, or  it  will  be  pronounced  invalid.  Id.  §  328;  City  of  St. 
Paul  v.  Colter,  12  Minn.  41  (Gil.  16)  ;  Dunham  v.  Trustees,  5 
Cow.  462 ;  Breninger  v.  Treasurer  of  Town  of  Belvidere,  44  N. 
J.  Law,  350.  In  Cooley  on  Taxation  (page  428)  it  is  said:  "A 
clear  case  of  abuse  of  legislative  authority  in  imposing  the 
burden  of  a  public  improvement  on  persons  or  property  not 
specially  benefited  would  undoubtedly  be  treated  as  an  excess 
of  power,  and  void."  In  Allen  v.  Drew,  44  Vt.  174,  the  court, 
by  Redfield,  J.,  says:  "We  have  no  doubt  that  a  local  assess- 
ment may  so  transcend  the  limits  of  equality  and  reason  that  its 
exaction  would  cease  to  be  a  tax  or  contribution  to  a  common 
burden,  and  become  extortion  and  confiscation.  In  that  case  it 
would  be  the  duty  of  the  court  to  protect  the  citizen  from  rob- 
bery under  color  of  a  better  name."  In  Wistar  v.  Philadelphia, 
80  Pa.  St.  505,  Chief  Justice  Agnew  says :  ' '  But  if  we  say  the 
city  may  change  its  pavements  at  pleasure,  and  as  often  as  it 
please,  at  the  expense  of  the  ground  owner,  we  take  a  new  step, 
and  there  must  be  explicit  legislation  to  authorize  such  taxation. 
If,  while  the  pavement  is  good,  and  stands  in  no^need  of  repair, 
the  city  may  tear  it  up,  relay,  and  charge  the  o^vner  again  with 
one  exc&ssively  costly,  it  would  be  exaction,  not  taxation.  "We 
are  not  at  liberty  to  impute  such  a  design  to  the  legislature,  un- 
less it  has  plainly  expressed  its  meaning  to  do  this  unjust  thing." 
And  in  "Wistar  v.  Philadelphia,  111  Pa.  St.  604,  4  Atl.  511,  it 
is  held  that  where  a  property  owner  has  well  and  properly  set 
curbstones  in  front  of  his  property  at  his  own  expense,  on  the 
proper  line,  in  accordance  with  the  style  in  common  use,  and 
they  are  in  good  order  and  repair,  the  expense  of  replacing 
them  with  others  cannot  be  provided  for  by  an  assessment  upon 
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his  property.  In  Corrigan  v.  Gage,  68  Mo.  541,  it  was  held  that 
the  ordinance  for  the  paving  of  the  sidewalk  there  in  question 
was  unreasonable  and  oppressive,  and  subject  to  judicial  inquiry, 
because  such  sidewalk  was  in  an  uninhabited  portion  of  the 
city,  and  disconnected  with  any  other  street  or  sidewalk;  and  the 
judgment  of  the  court  below  was  reversed.  In  City  of  Bloom- 
ington  V.  Chicago  &  A.  R.  Co.,  134  111.  451,  26  N.  E.  366,  this 
court  held  that,  where  the  ordinance  is  grossly  unreasonable,  un- 
just, and  oppressive,  that  may  be  shown  in  defense  of  the  appli- 
cation for  confirmation.  And  in  City  of  Bloomington  v,  Lath- 
am, 142  111.  462,  32  N.  E.  506,  we  held  that  an  ordinance  direct- 
ing that  the  cost  of  the  land  taken  or  damaged,  or  both,  should 
be  assessed  upon  and  collected  from  the  lands  abutting  upon  the 
proposed  alley  or  street  in  proportion  to  the  frontage  thereof, 
was  unreasonable  and  void.  And  in  Davis  v.  City  of  Litchfield, 
145  111.  313,  33  N.  E.  888,  and  Palmer  v.  City  of  Danville,  154 
111.  156,  38  N.  E.  1067,  ordinances  levying  special  taxes  for  local 
improvements  were  held  to  be  unreasonable,  arbitrary  abuses  of 
power,  and  void.  The  rule  is  that  it  requires  a  clear  and  strong 
case  to  justify  a  court  in  annulling  the  action  of  a  municipal 
corporation  acting  within  the  apparent  scope  of  its  authority. 
But,  in  our  opinion,  such  a  case  appears  in  this  record.  We 
think  that  the  ordinance  in  question,  in  so  far  as  and  to  the 
extent  that  it  afi'ects  the  property  of  appellants,  is  unreasonable, 
unjust,  and  oppressive,  and  therefore  void.  The  judgment  of 
confirmation  as  to  the  property  of  appellants  is  reversed,  and, 
the  ordinance  being  void  as  to  such  property,  the  cause  will  not 
be  remanded.     Reversed.       Craig,  J.,  dissents. 


Special  Charter  Powers— As  to  Public  Markets* 

STATE  V.  SARRADAT  ET  AL. 

46  La.  Ann.  700.     1894. 

Appeal  from  recorder's  court  of  New  Orleans;  August  M. 
Aucoin,  Judge. 


♦See  Sec.  1301,  vol.  9,  Cyclopedia  of  Law. 
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John  L.  Sarradat  and  others  were  convicted  of  violation  of 
an  ordinance,  and  appeal.     Affirmed. 

McEnery,  J.  The  defendants  were  convicted  and  fined  for 
violating  sections  22,  26,  27,  of  City  Ordinance  4155,  Council 
Series,  amended  by  Ordinance  4274,  Council  Series.  They  ap- 
pealed, alleging  the  unconstitutionality  and  illegality  of  the 
ordinance.  In  detail  the  defense  is  that  the  provisions  of  said 
ordinance  are  oppressive,  and  contrary  to  the  enlightened  policy 
of  the  state,  and,  "inasmuch  as  section  27  aforesaid  prohibits 
the  sale  of  their  vegetables  in  any  other  part  of  the  market  or 
vicinity,  and  during  more  than  half  the  business  portion  of  the 
day— i.  e.  between  the  hours  of  seven  o'clock  a.  m.  and  two 
o'clock  p.  m.,  in  violation  of  the  first  and  the  two  hundred  and 
sixth  articles  of  the  state  constitution;"  that  the  said  sections 
of  the  ordinance  are  arbitrary,  and  in  restraint  of  trade,  and 
in  contravention  of  common  as  well  as  private  rights;  that  the 
provisions  of  section  22,  if  they  apply  to  defendants'  calling, 
exclude  them  from  the  markets,  in  violation  of  their  constitu- 
tional rights  to  sell  their  produce;  that  the  sale  of  the  de- 
fendants' vegetables  is  not  a  nuisance,  and  injurious  to  the  pub- 
lic health ;  that  the  police  force  of  the  city  and  the  market  lessees 
are  convinced  of  the  illegality  of  the  ordinance,  and  have  not 
heretofore  attempted  to  enforce  it,  and  permit  the  sale  of  veget- 
ables from  gardener's  carts  at  the  market  on  the  payment  of  25 
cents  per  day.  Article  206  of  the  constitution  has  no  applica- 
tion to  the  case.  Article  1  has  reference  to  the  origin  of  gov- 
ernment from  the  people,  and  defines  the  legitimate  objects  of 
government,  its  legitimate  end  being  "to  protect  the  citizen  in 
the  enjoyment  of  life,  liberty,  and  property."  Its  failure  to 
protect  the  public  health  would  be  as  great  a  violation  of  its 
"legitimate  end"  as  to  entirely  depart  from  its  object  by  the 
enactment  of  a  law  infringing  upon  the  rights  of  the  individual. 
We  may  assume,  therefore,  that  the  proper  regulation  of  the 
market  is  a  sanitary  measure,  being  for  the  purpose  of  promot- 
ing the  public  health,  and  a  legitimate  exercise  of  the  govern- 
mental powder.  In  the  exercise  of  this  power  the  legislature  has 
conferred  ample  and  complete  power  on  the  city  council  to 
establish  markets,  and  to  provide  for  the  cleanliness  and  salu- 
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brity  of  the  city.  In  carrying  out  this  conferred  power,  the 
city  council  has  the  power  "to  designate  certain  spots  or  places 
for  the  sale  of  certain  articles  of  provisions.  In  doing  so  they 
facilitate  the  people  in  the  purchase  of  provisions  of  first  neces- 
sity by  confining  the  sale  of  them  to  particular  places  and  hours 
of  the  day,  and  they  facilitate  the  inspection  of  provisions ;  and 
by  the  hire  of  stalls  they  raise  money  to  defray  the  expenses  of 
building  market  houses,  and  pay  the  salaries  of  officers  they 
appoint  to  prevent  the  sale  of  unsound  provisions;  and  they 
have  an  undoubted  right  to  prevent  the  violation  of  ordinances 
they  may  pass  in  establishing  markets."  Morano  v.  Mayor,  2 
La.  217.  The  doctrine  enunciated  in  this  case  seems  to  be  uni- 
versal. Dill  Mun.  Corp.  §  313;  Parker  &  W.  Pub.  Health  & 
Safety,  par.  305 ;  State  v.  Giseh,  31  La.  Ann.  544.  The  right  to 
establish  public  markets  is  accompanied  by  the  right  to  prevent 
the  establishment  of  private  markets  within  prescribed  limits. 
Parker  &  W.  Pub.  Health  &  Safety,  par.  307 ;  State  v.  Gisch,  31 
La.  Ann.  544 ;  City  of  New  Orleans  v.  Stafford,  27  La.  Ann.  417 ; 
State  V.  Schmidt,  41  La.  Ann.  27,  6  South.  530 ;  State  v.  Barthe, 
41  La.  Ann.  46,  6  South.  531 ;  State  v.  Natal,  42  La.  Ann.  612, 
7  South.  781 ;  State  v.  Deff es,  44  La.  Ann.  164,  10  South.  597. 
And  also  to  prohibit  the  peddling  about  the  streets  of  the  city  of 
all  perishable  food  articles.  The  city  council  therefore  has  the 
unquestioned  authority  to  designate  a  place  where  perishable 
articles  of  food,  such  as  meat,  fish,  fruits,  and  vegetables,  may 
be  sold ;  the  market  limits ;  to  regulate  the  police  management  of 
the  market  places ;  to  lease  the  same,  not  for  the  purpose  of  rev- 
enue alone,  but  in  order  to  maintain  the  proper  police  of  the 
markets;  the  building  of  market  houses,  and  the  repairs  of  the 
same;  and  for  this  purpose  to  authorize  the  le.ssee  to  charge  a 
reasonable  sum  for  stall  and  market  room.  Morano  v.  Mayor, 
2  La.  217.  The  establish mcnt  of  market  places  is  for  public 
convenience,  as  well  as  for  the  promotion  of  the  cleanliness  and 
health  of  the  city.  It  is  not  a  permit  or  license  to  sell  particular 
articles  there,  and  therefore  no  special  license  for  selling  at  that 
particidar  place  can  he  exacted.  But  this  does  not  prohibit  the 
payment  for  the  use  of  stalls  and  market  room  or  space,  which 
is  exacted  for  the  purpose  of  keeping  up  the  market  places.     The 
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market  places  having  for  tlicir  double  purpose  the  preservation 
of  the  public  health  and  the  general  convenience  of  the  public, 
all  persons  who  resort  to  them  for  the  sale  of  such  articles  as  are 
required  to  be  sold  there  must  have  access  to  them.  The  market 
regulations  must  be  impartial,  affording  the  same  rights  to  all, 
avoiding  the  creation  of  monopolies  in  one  or  several  persons, 
and  the  prohibition  of  trade  in  any  article,  or  an  undue  restraint 
of  trade.  Parker  &  W.  Pub.  Health  &  Safety,  par  308;  Dill. 
Mun.  Corp.  §  380;  City  of  Jacksonville  v.  Ledwith,  26  Fla.  163, 
7  South.  885 ;  State  v.  :\rahiier,  43  La.  Ann.  497,  9  South.  480. 
Section  22  of  the  ordinance  prohibits  the  peddling  of  meats,  fish, 
game,  fowls,  vegetables,  and  fruits  in  any  of  the  public  mar- 
kets, or  within  six  blocks  of  same.  Section  26  gives  the  right  to 
market  wagons  to  back  up  to  the  banquettes  along  the  markets, 
to  deliver  goods  previously  sold  to  occupants  of  stalls.  It  pro- 
hibits the  owners  of  the  wagons  from  selling  their  produce  from 
said  wagons  between  the  hours  of  7  a.  m.  and  2  p.  m.  No  fees 
or  dues  are  to  be  collected  from  said  wagons.  Section  27  pro- 
hibits the  sale  of  any  article  on  the  sidewalk  or  the  public  walks 
in  front  or  in  the  rear  or  around  any  of  the  markets.  The 
offense  of  defendants  was  selling  from  their  wagons  while  they 
w^ere  backed  to  the  market  banquette  for  the  purpose  of  deliver- 
ing goods  sold  to  owners  of  stalls. 

Under  the  terms  of  the  law  referred  to  above,  we  are  unable 
to  see  where  any  of  the  rights  of  defendants  were  infringed.  They 
were  dealers  in  vegetables,  whieii  the  ordinance  required  should 
be  sold,  if  vrithin  market  limits,  within  market  hours.  They  were 
not  excluded  from  the  sale  of  their  produce  in  the  markets. 
They  could  have  rented  stalls  or  space,  and  disposed  of  their 
goods  within  the  market  inclosure.  There  was  no  monopoly 
created  in  favor  of  one  or  more  persons  by  the  prohibition  of 
the  sale  of  certain  articles  immediately  on  the  banquettes  and  ap- 
proaches to  the  markets.  This  regulation  did  not  prevent  their 
sale  elsewhere,  either  in  the  market  or  beyond  the  market  limits. 
The  market  ordinance  is  not  appressive,  as  it  interferes  with  no 
right  of  the  defendants.  It  is  not  partial,  and  does  not  operate 
against  them  exclusively,  but  is  applicable  to  the  vendors  of 
articles  or  goods  required  to  be  sold  within  certain  limits  and 
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within  certain  hours.  The  conflict  about  the  deficiency  of  room 
for  the  numerous  carts  or  wagons  at  the  market  has  nothing  to 
do  with  the  case.  There  is  no  prosecution  for  obstructmg  the 
approaches  to  the  market  by  defendants'  carts. 

The  testimony  which  was  rejected  also  has  no  place  in  deter- 
mining the  question  at  issue.  It  is  immaterial  whether  the  de- 
fendants for  a  long  time  were  permitted  by  the  market  lessees 
and  the  police  to  sell  from  their  -svagons  while  backed  to  the 
market  sidewalks,  or  that  they  were  required  to  pay  25  cents 
for  selling  from  their  wagons.  The  ordinance  does  not  require 
the  payment  of  such  a  fee,  and  the  evidence  was  irrelevant. 

Because  the  defendants  raised  the  produce  which  they  sold, 
in  violation  of  the  ordinance,  gave  them  no  special  privilege  of 
exemption  from  its  operation.  The  case  of  State  v.  Blaser,  36 
La.  Ann.  363,  relied  upon  by  defendants,  presents  a  diflPerent 
state  of  facts,  and  different  issues  were  involved,  and  it  there- 
fore is  inapplicable  here. 

Judgment  affirmed. 


Limitations  Upon  Municipal  Indebtedness* 

KELLY  ET  AL.  v.  CITY  OF  MINNEAPOLIS. 

63  Minn.  125.     1895. 

Appeal  from  district  court,  Hennepin  county ;  Seagrave  Smith, 
Charles  M.  Pond,  Robert  D.  Russell,  Robert  Jamison,  Henry  C. 
Belden,  Judges. 

Action  by  Anthony  Kelly  and  others  against  the  city  of  Min- 
neapolis. From  an  order  denying  a  motion  for  a  temporary 
injunction,  plaintiffs  appeal.     Reversed. 

Start,  C.  J.  This  action  was  brought  to  have  a  certain  issue 
of  the  bonds  of  the  city  of  Minneapolis,  of  the  par  value  of  $200,- 
000,  known  as  "Reservoir  Bonds,"  adjudged  void,  and  to  re- 
strain the  treasurer  of  the  city  from  paying,  out  of  the  sinking 
fund  of  the  city,  any  money  for  the  purchase  of  such  bonds  for 
the  sinking  fund,  pursuant  to  an  agreement  to  that  effect  be- 


*See  Sec.  1398,  Vol.  9,  Cyclopodia  of  Law. 
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tween  the  city  council  and  the  board  of  sinking  fund  commis- 
sioners. The  plain iijj's  are  taxpayers  of  the  city,  and  from  an 
order  of  the  trial  court  denying  their  motion  for  a  temporary 
injunction  so  restraining  the  treasurer  this  appeal  was  taken. 
The  bonds  Avere  issued  under  the  provisions  of  chapter  204, 
Laws  1893,  which  forbids  any  city  in  this  state  to  issue  bonds 
or  to  incur  any  debt  or  liability  of  any  hind  for  any  purpose 
except  for  the  purchase,  refunding,  or  payment  of  outstanding 
bonds,  in  excess  of  5  per  cent,  of  the  assessed  valuation  of  the 
taxable  property  of  such  city  according  to  the  last  preceding 
assessment.  The  plaintiffs  claim  that  this  5  per  cent  debt  limit 
has  already  been  exceeded  by  the  city,  exclusive  of  these  reser- 
voir bonds;  and,  further,  that  the  board  of  sinking  fund  com- 
missioners have  no  authority  to  purchase  from  the  city  its  bonds 
at  the  time  they  are  offered  for  sale  by  it. 

1.  The  first  question  is,  had  the  city,  if  the  amount  of  the 
reservoir  bonds  be  added  to  its  debt,  exceeded  its  debt  limit  at 
the  time  of  the  proposed  sale  of  the  bonds  and  the  commencement 
of  this  action  ?  In  deciding  this  question  the  claim  of  the  plain- 
tiffs that  the  sum  of  $206,567— an  alleged  indebtedness  of  the 
city  to  the  courthouse  and  city  hall  commission— should  be 
added  to  the  indebtedness  of  the  city,  must  be  rejected,  for  it 
does  not  affirmatively  appear  from  the  record  that,  if  there  ever 
was  any  such  indebtedness,  it  existed  at  the  time  stated  in  the 
question.  Eliminating  this  claim,  it  is  sufficient  to  say,  without  go- 
ing into  mathematical  details,  that  it  appears  from  the  admitted 
facts  that,  if  the  amount  of  certain  park  board  certificates  here- 
inafter to  be  noticed  is  not  a  part  of  the  indebtedness  of  the 
city,  and  if  the  amount  of  the  money  and  bonds  in  the  sinking 
fund  of  the  city  is  to  be  deducted  from  the  total  amount  of  the 
outstanding  bonds  of  the  city,  the  entire  debt  of  the  city,  includ- 
ing these  reservoir  bonds,  will  not  exceed  its  debt  limit.  The 
ansiver,  then,  to  this  first  question  involves  a  consideration  of 
two  subordinate  ones:  (a)  Are  the  park  board  certificates  an 
indebtedness  of  the  city,  within  the  meaning  of  the  statute  im- 
posing the  debt  limit?  (b)  Is  the  amount  of  the  money  and 
bonds  in  the  sinking  fund  to  be  deductpd  from  the  total  amount 
of  the  city's  outstanding  and  uncanceled  bonds,  for  the  pur- 
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'pose  of  determining  its  actual  indebtedness?  "We  are  of  the 
opinion  that  this  first  question  must  be  answered  no,  and  the 
second  one  yes,  and  we  therefore  answer  the  original  question 
in  the  negative. 

2.  The  park  hoard  certificates  to  which  we  have  referred 
were  issued  under  the  provisions  of  chapter  30,  Sp.  Laws  1889, 
as  amended,  which  provide  for  a  board  of  park  commissioners, 
and  constitute  such  board  a  department  of  the  government  of  the 
city  of  Minneapolis.  This  board  is  authorized  to  designate  and 
acquire  land  in  and  adjacent  to  the  city  for  public  parks,  and  its 
here  material  powers  are  as  follows:  "The  said  board  of  com- 
missioners, and  their  successors,  shall  have  power,  and  it  is 
hereby  authorized,  to  obtain  title  for  and  in  the  name  of  the 
city  of  Minneapolis,  to  any  lands  so  designated  by  it  for  the  pur- 
pose of  this  act,  by  gift,  devise,  purchase  or  lease.  And  said 
board  may  enter  into  any  contract  in  the  name  of  said  city,  for 
the  purchase  of  any  lands  to  be  paid  for  in  such  time,  or  times, 
and  in  such  manner  as  the  board  may  agree  to ;  and  said  board 
may  accept  title  to  lands  and  give  back  a  mortgage  or  mortgages 
in  the  name  of  said  city,  with  or  without  bonds  to  secure  the 
unpaid  purchase  price,  provided,  that  no  personal  or  general 
liability  on  the  part  of  the  said  city  shall  be  created  by  any  such 
contract,  or  mortgage,  or  bond  beyond  the  means  at  the  time 
available  therefor,  except  the  liability  to  pay  such  amounts 
as  may  be  realized  from  benefits  assessed  on  benefited  property 
on  account  of  the  lands  included  in  such  contract  or  mortgage. 
And  it  is  hereby  made  the  duty  of  said  board  to  pay  on  each 
such  contract  or  mortgage,  an  amount  equal  to  the  sum  or  sums 
so  realized  from  such  assessments;  and  said  board  shall  have 
power  to  accept  and  receive  donations  of  money,  property  or 
lands,  for  the  use  of  the  said  city  for  the  purposes  contemplated 
in  this  act."  Sp.  Laws  1889,  c.  30,  §  2,  as  amended  by  Id.  c. 
103,  §  1.  The  certificates  in  question  were  given  for  the  pur- 
chase price  of  land  for  park  purposes,  and  their  payment  se- 
cured by  a  mortgage  on  the  land  purchased.  Each  certificate 
states  that  the  city  of  Minneapolis  is  indebted  to  the  payee  in 
the  sum  therein  named,  and  recites  that  the  consideration  there- 
for is  the  conveyance  to  the  city  by  the  payee  of  land  for  park 
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purposes,  and  that  the  certificate  is  secured  by  a  mortgage  on 
the  land  sold,  and  that  it  is  payable  out  of  the  funds  arising 
from  assessments  made  upon  real  estate  specially  benefited  by 
the  park  established  on  the  land,  and  concludes  with  these  words  : 
"It  being  expressly  understood  and  agreed  that  there  Ls  no  lia- 
bility on  the  part  of  said  city  to  pay  the  amount  evidenced  by 
this  certificate,  secured  by  the  above-described  mortgage,  out 
of  any  other  fund  than  the  fund  above  specified."  No  certifi- 
cates issued  or  contracts  made  by  the  park  board  can  be  given 
any  legal  effect  contrary  to  or  in  excess  of  the  powers  conferred 
upon  the  board  by  the  statute  we  have  quoted,  and  they  are,  in 
fact,  substantially  in  accordance  with  its  provisions.  The  board 
has  no  power  to  make  these  certificates  a  lien  generally  upon 
all  the  parks  of  the  city,  and  the  record  shows  that  no  attempt  has 
been  made  to  secure  their  payment  by  the  creation  of  such  a 
lien.  The  provisions  of  the  statute  relied  upon  by  plaintiffs  to 
support  their  proposition  to  the  contrary  (section  5,  c.  30,  Sp. 
Laws  1889)  refer  only  to  park  bonds  issued  for  the  purpose  of 
obtaining  money  with  which  to  acquire  land  for  park  purposes. 
It  is  admitted  that  such  bonds  are  a  part  of  the  indebtedness  of 
the  city.  Neither  are  these  certificates  secured  by  a  mortgage  on 
any  portion  of  the  property  of  the  cit}^  previously  owned  by  it, 
nor  by  a  pledge  of  its  revenues,  as  claimed  by  the  plaintiffs.  If 
such  was  the  ease,  then  their  contention  that  the  certificates  are 
a  part  of  the  indebtedness  of  the  city  would  be  correct,  for  the 
statute  providing  a  debt  limit  for  cities  cannot  be  evaded  by  the 
makeshift  of  issuing  the  bonds  or  other  obligations  of  the  city, 
and  make  them  payable  only  from  the  general  revenues  of  the 
city  to  be  derived  from  a  particular  source,  or  by  securing  them 
upon  its  public  buildings  or  other  property,  which,  if  sold  to 
pay  the  obligations,  must  be  replaced  by  taxation,  to  enable  the 
city  to  discharge  its  governmental  functions.  The  authorities 
cited  by  counsel  for  the  plaintiff's  fully  support  this  proposition. 
But  such  is  not  the  case  we  are  considering,  for  each  certificate 
is  a  lien  merely  upon  the  particular  land  for  the  agreed  pur- 
chase price  of  which  it  was  given,  not  upon  any  property  which 
the  city  previously  owTied.  The  deed,  certificate,  and  mortgage 
are  all  one  transaction,  and  after  the  mortgage  is  given  the 
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city  has  just  as  much  interest  in  the  land  mortgaged  as  it  had 
before.  When  the  land  Is  paid  for,  it  will  be  the  property  of 
the  city.  If  not,  the  certificate  holder  takes  it  on  his  mortgage. 
The  debt  of  the  city  is  neither  increased  nor  diminished  by  the 
transaction.  No  revenues  of  the  city  which  must  be  raised  or 
replaced  by  taxation  are  pledged  for  the  payment  of  the  certifi- 
cates. The  statute  expressly  provides  that  the  park  board  can- 
not create  any  personal  or  general  liability  on  the  part  of  the 
city  by  any  certificates  they  may  issue,  except  to  pay  such 
amount  as  may  be  realized  from  assessments  on  property  bene- 
fited on  account  of  the  acquisition  of  the  land  purchased  for  park 
purposes.  In  no  event,  nor  under  any  circumstances,  is  the 
city  liable,except  as  a  trustee,  to  pay  over  to  the  certificate  holder 
the  amount  actually  realized  for  the  assessments.  The  debt  lim- 
it is  measured  by  the  assessed  valuation  of  the  taxable  property 
of  the  city.  How,  then,  can  it  be  said  that  these  certificates,  for 
the  payment  of  which  the  city  is  not  liable,  and  for  which  no  tax 
can  be  levied,  are  an  indebtedness  of  the  city,  within  the  meaning 
of  the  statute  fixing  the  debt  limit? 

3.  Is  the  amount  of  the  bonds  and  cash  in  the  sinking  fund 
of  the  city  to  be  deducted  from  the  total  amount  of  its  outstand- 
ing bonds  for  the  purpose  of  determining  whether  or  not  it  has 
exceeded  its  debt  limit  ?  The  view  which  we  take  of  the  purpose 
and  nature  of  this  sinking  fund  renders  unnecessary  a  decision 
of  the  question  raised  and  discussed  by  counsel  as  to  the  repeal, 
by  chapter  204,  Laws  1893,  of  the  provisions  of  the  charter  of 
the  city  authorizing  such  deduction  to  be  made.  If  this  statute 
does  not  prohibit  such  deduction,  we  are  of  the  opinion  that  it 
must  be  made.  It  is  claimed  by  plaintiffs  that  the  proviso  of 
section  2,  c.  204,  Laws  1893,  under  the  rule,  "Expressio  unius 
est  exclusio  alterius/'  forbids  the  deduction  of  the  amount  of 
the  sinking  fund.  This  maxim  is  not  of  universal  application 
in  the  construction  of  statutes,  but  whether  or  not  it  applies  in 
a  given  case  depends  upon  the  intention  of  the  legislature  as 
indicated  upon  the  face  of  the  statute.  Broom,  Leg.  Max.  663 ; 
Suth.  St.  Const.  §  329.  The  proviso  in  question  is  in  these 
words :  ' '  Provided  that  when  bonds  are  issued  for  the  purchase, 
refunding,  or  payment  of  other  bonds  of  such  city,  the  bonds  to 
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be  SO  purchased  or  paid  shall  not  be  considered  a  part  of  the 
bonds  on  which  any  city  may  be  liable  for  the  purpose  of  deter- 
mining- whether  the  bonds  so  issued  will  increase  the  bonded  in- 
debtedness of  any  city  above  the  limit  prescribed  in  this  act." 
The  purpose  of  this  proviso  is  obvious  upon  its  face.     It  was 
intended  to  set  at  rest  any  possible  question  which  might  be 
raised  by  would-be  purchasers  of  bonds  issued  for  the  purpose  of 
purchasing,  paying  or  refunding  previous  bonds  of  the  city,  as 
to  their  validity,  which  would  impair  their  market  value,  and  em- 
])arrass  their  negotiation.     When  this  proviso  is  read  in  con- 
nection with  the  other  provisions  of  the  chapter  of  which  it  is 
a  part,  especially  the  first  section  thereof,  which  declares  that  the 
rights  and  powers  previously  granted  to  the  cities  of  the  state 
shall  not  be  abridged  or  affected  by  the  act,  it  is  manifest  that 
the  proviso  was  not  intended  either  to  prohibit  or  to  authorize 
the  taking  into  account  the  sinking  fund  of  a  city  in  determining 
its  actual  indebtedness.     We  are,  then,  to  inquire  as  to  the  essen- 
tial character  of  this  sinking  fund,  and  determine  therefrom, 
according  to  general  principles  of  law  and  the  suggestions  of 
common  sense,  whether  or  not  the  amount  thereof  should  be  de- 
ducted from  the  total  amount  of  the  outstanding  funds  of  the 
city  in  order  to  ascertain  its  actual  indebtedness.  Section  13,  c.  5, 
Charter  of  Minneapolis,  requires  the  city  council  to  make  an 
annual  levy  of  taxes  sufficient  to  pay  interest  to  become  due 
during  the  next  fiscal  year  on  all  bonds  and  debts  of  the  city, 
and  also  to  levy  a  further  tax  of  one  mill  to  pay  the  principal 
of  the  bonds  when  they  become  due,  and  forbids  the  application 
of  the  fund  created  by  such  tax  to  any  other  purpose.     Section 
14,  Id.,  declares  that,  in  order  to  provide  for  the  certain  payment 
of  the  bonds  and  debts  of  the  city,  the  council  are  authorized  to 
maintain  this  sinking  fund,  and  provide  for  its  investment  and 
security,  but  have  no  authority  to  aboli.sh  it  until  all  the  debts  of 
the  city  are  paid,  nor  to  divert  it  or  any  increase  thereof  to  any 
other  purpose,  and  are  required  to  appoint  a  board  of  sinking 
fund  commissioners  to  take  charge  of  the  fund.     This  board, 
with  the  consent  of  the  council,  may  in  vast  the  fund  in  the 
bonds  of  the  city  or  in  certain  other  designated  bonds.     If  it  is 
invested  in  the  bonds  of  the  city,  they  are  not  to  be  canceled, 
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but  the  interest  thereon  is  to  be  collected,  and  added  to  the  fund ; 
and  when  the  principal  of  any  city  bonds  becomes  due,  such  of 
the  bonds  in  the  sinking  fund  as  may  be  necessary  are  to  be  sold, 
with  the  consent  of  the  council,  and  the  matured  bonds  paid. 
In  case  the  board  or  council  neglect  or  violate  any  of  these 
provisions,  any  taxpayer  or  bondholder  is  given  the  right  to 
enforce  compliance  therewith  by  suit.  The  substantial  main- 
tenance of  this  fund,  in  accordance  with  these  provisions,  to  se- 
cure payment  of  the  principal  and  interest  of  the  bonds  and  debts 
of  the  city,  is  declared  to  be  a  part  of  the  contract  with  the  bond- 
holders. Section  22,  Id.,  declares,  in  effect,  that  no  warrant  or 
further  appropriation  on  the  part  of  the  city  council  is  re- 
quired for  the  application  of  the  money  in  the  sinking  fund  to 
the  payment  of  the  bonds.  It  is  clear  from  these  provisions 
that  the  money  in  the  sinking  fund  which  has  already  been  raised 
by  taxation  is  irrevocably  appropriated  to  the  payment  of  the 
outstanding  bonds  and  debts  of  the  city.  If  any  part  of  the 
fund  is  invested  in  city  bonds,  they  can  never  be  disposed  of,  ex- 
cept to  extinguish  by  payment  prior  maturing  city  bonds.  When 
any  bonds  held  by  the  sinking  fund  become  due,  they  are  at  once 
a  charge  against  the  fund,  and  they  are  extinguished  by  credit- 
ing the  amount  thereof  to  the  fund.  It  is  true,  as  counsel  for 
plaintiff's  claim,  that  there  is  no  express  provision  in  the  charter 
providing  that  city  bonds  in  the  sinking  fund,  when  they  mature, 
shall  be  so  extinguished ;  but  such  bonds  can  only  be  sold  to  pay 
other  bonds  as  they  become  due,  and  the  provision  of  the  char- 
ter authorizing  such  sale  surely  cannot  mean  that  city  bonds  in 
the  sinking  fund  already  due  are  to  be  sold  to  pay  other  bonds 
also  due,  or  that  city  bonds  purchased  for  the  fund  are  to  remain 
uncanceled  indefinitely  after  their  maturity,  and  a  tax  equal  to 
the  interest  thereon  levied  annually,  and  paid  into  the  fund. 
The  fair  inference  from  the  law  relating  to  this  sinking  fund 
is  that,  when  bonds  become  due,  they  are  to  be  paid  and  can- 
celed, whether  held  by  the  sinking  fund  or  other  parties.  It 
appears  from  the  record  in  this  case  that  all  of  the  bonds  held  by 
the  sinking  fund  are  the  bonds  of  the  city,  hence  the  amoimt  of 
the  bonds  and  the  money  in  the  fund  necessarily  represent  an 
equal  amount  of  the  outstanding  and  uncanceled  bonds  and  in- 
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debtedness  of  the  city,  which  has  already  been  realized  from  tax- 
ation to  pay  the  bonds;  and  to  ascertain  the  further  amount  to  be 
rai.sed  by  taxation  in  order  to  extinguish  the  entire  indebtedness 
of  the  city  it  necessarily  follows  that  the  amount  of  the  sinking 
fund  is  to  be  deducted  from  the  entire  amount  of  the  apparent 
indebtedness  of  the  city.  The  balance  is  its  actual  debt.  The 
debt  limit  of  the  statute  has  reference  to  an  actual  indebtedness 
for  the  payment  of  which  a  tax  must  be  levied,  not  to  an  uncan- 
celed apparent  liability.  Bank  v.  Grace,  102  N.  Y.  313,  7  N.  E. 
164.  As  we  have  suggested,  this  debt  limit  of  the  statute  is 
measured  by  the  rate  per  cent,  of  taxation  necessary  to  pay  the 
entire  debt  of  the  city.  This  is  the  test.  Now,  it  is  apparent 
from  the  admitted  facts  in  this  case,  that  a  5  per  centum  tax 
on  the  assessed  valuation  of  the  city  would  produce  a  sum  which, 
if  added  to  the  amount  of  the  sinking  fund,  would  exceed  the 
amount  of  all  of  its  bonds  and  debts,  including  these  reservoir 
bonds.  It  follows,  then,  that  the  amount  of  the  sinking  fund 
must  be  deducted  from  the  total  apparent  debt  of  the  city  to  as- 
certain whether  its  actual  debt  exceeds  the  debt  limit. 

4.  Can  the  board  of  sinking  fund  commissioners  purchase 
from  the  city  its  bonds  at  the  time  they  are  offered  for  sale  ?  "We 
answer  this  question  in  the  negative.  We  agree  with  the  city 
attorney  that  there  is  no  statute  forbidding  in  express  words  such, 
purchase,  but  we  are  of  the  opinion  that  such  a  purchase  is  so 
radically  inconsistent  with  the  essential  character  of  the  sinking 
fund,  and  so  destructive  of  the  purposes  to  be  conserved  by  its 
maintenance,  that  it  must  be  held  that  the  prohibition  is  neces- 
sarily implied.  The  city  can  only  issue  and  sell  its  bonds  by  the 
action  of  its  council,  and  the  board  of  sinking  fund  commis- 
sioners can  only  buy  its  bonds  by  the  action  and  consent  of  the 
council.  The  intention  of  the  statute  is  that  the  council  and 
the  board  shall  be  a  check  upon  each  other  in  the  purchase  of 
l)onds  with  money  in  the  sinking  fund.  The  unbiased  judg- 
ment and  independent  action  of  each  body  are  essential  to  the 
safe  guarding  of  a  fund  which  is  intended  to  secure  the  certain 
payment  of  the  existing  bonds  and  debts  of  the  city,  and  which 
the  council  are  forbidden  to  divert  to  any  other  purpose.  The 
council  cannot  act  for  the  city  in  selling  its  bonds,  and  at  the 
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same  time  consent  that  the  trustees  of  the  bondholders  and  cred- 
itors of  the  city,  the  board,  may  invest  the  triLst  fund  in  the 
bonds  which  the  council  desires  to  sell,  because  in  such  a  case 
there  can  be  no  exercise  of  an  unbiased  and  independent  judg- 
ment by  the  council  as  to  the  propriety  of  such  purchase  by  the 
board.  To  construe  the  law  so  as  to  authorize  such  a  sale  would 
make  the  sinking  fund  a  debt-creating  instead  of  a  debt-paying 
scheme.  Section  4,  c.  204,  Laws  1893,  provides  that  the  bonds 
to  be  issued  under  the  act  shall  not  bear  interest  at  a  greater 
rate  than  5  per  cent,  per  annum  and  that  they  shall  not  be  sold 
for  less  than  par  and  accrued  interest  to  the  highest  bidder, 
after  publication  of  notice  of  the  sale  thereof.  This  implies  that, 
if  the  credit  of  a  municipality  or  the  money  market  is  such  that 
its  bonds  will  not  bring  in  the  open  market  par  and  accrued 
interest,  they  shall  not  be  sold.  Now,  if  a  city  having  a  sinking 
fund  set  apart  for  the  payment  of  its  outstanding  bonds  can  be 
a  bidder  and  purchaser  of  its  own  bonds  at  the  original  sale 
thereof,  using  the  sinking  fund  for  such  purpose,  it  follow^s  that, 
when  the  credit  of  the  city  or  the  money  market  is  such  that  a 
5  per  cent,  bond  will  not  sell  in  the  market  for  par  and  accrued 
interest,  the  city  may  sell  its  bonds  to  itself  by  the  action  of  its 
council  and  its  sinking  fund  board,  in  violation  of  the  spirit, 
if  not  the  letter,  of  the  law.  Or,  in  other  words,  the  city  council, 
when  it  cannot  sell  bonds  of  the  city  in  the  manner  required  by 
law,  may  consent  that  the  board  may  turn  over  to  the  city  the 
money  in  the  sinking  fund,  and  receive  in  lieu  thereof  a  new 
issue  of  city  bonds  that  cannot  be  sold  in  the  market,  whereby 
the  sinking  fund  is  diverted,  to  the  prejudice  of  bondholders  and 
the  impairment  of  the  credit  of  the  city.  One  of  tlie  primary 
objects  of  the  law  in  providing  for  and  jealously  guarding  the 
sinking  fund  is  to  maintain  the  credit  of  the  city,  and  enable  it 
to  borrow  money,  when  necessary,  on  its  bonds,  at  a  low  rate  of 
interest,  and  thereby  lessen  the  burden  of  the  taxpayers.  But 
if  the  city,  by  the  consent  of  its  council  and  the  action  of  its 
board  of  sinking  fund  commissioners,  can  help  itself  to  the  money 
in  the  fund  when  its  bonds  are  unsalable,  and  substitute  for  the 
money  such  bonds,  the  object  of  the  law  will  be  defeated,  and 
the  sinking  fund  become  the  means  of  facilitating  an  increase  of 
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the  debt  of  the  city.  True,  there  is  no  claim  made  in  this  case 
of  any  want  of  good  faith  on  the  part  of  the  council  and  the 
board,  and  it  may  also  be  true  that  in  this  particular  case  it 
would  be  for  the  advantage  of  the  sinking  fund  to  purchase  of 
the  city  its  bonds  direct,  before  they  have  been  negotiated;  but 
the  evils  which  might  result  from  a  construction  of  the  statute 
permitting  this  to  be  done  are  serious.  The  purpose  of  the 
statute  is  to  guard  against  the  possibility  of  such  evils.  When 
the  provision  of  the  charter  relating  to  the  sinking  fund  and  the 
statute  regulating  the  sale  of  municipal  bonds  are  considered 
together,  it  is  obvious  that  a  sale  by  the  city  of  its  bonds  to  itself 
for  its  sinking  fund  would  be  a  violation  of  the  spirit,  if  not  the 
letter,  of  the  law. 

Order  reversed,  and  case  remanded  with  direction  to  the  dis- 
trict court  to  grant  the  plaintiffs'  motion  for  a  temporary  in- 
junction. 


CHAPTER  V. 

GENERAL  POWERS  OF  THE  MUNICIPAUTY  * 

Action  by  the  Council** 
O'NEIL  V.  TYLER. 

3  N.  D.  47.     1897. 

Appeal  from  district  court,  Cass  county;  W.  B.  McConnell, 
Judge. 

Statutory  action  by  William  O'Neil  against  R.  S.  Tyler  to 
quiet  an  adverse  title  to  real  estate,  which  defendant  claims 
by  virtue  of  certain  tax  deeds.  Judgment  for  plaintiff.  De- 
fendant appeals.  Judgment  setting  aside  the  tax  deeds  is  af- 
firmed, and  case  remanded  for  further  proceedings  consistent 
with  the  opinion. 

Wallin,  J.  *  *  *  We  will  first  consider  the  validity  of 
the  alleged  tax  of  1884,  for  which  the  city  treasurer  sold  the 
property  in  1885.  At  that  time  the  amended  charter  of  the  city 
of  Fargo,  adopted  in  March,  1881,  was  in  force.  Among  other 
provisions  of  the  charter  were  the  following:  "Sec.  5.  The 
powers  hereby  granted  shall  be  exercised  by  the  mayor  and  coun- 
cil of  the  city  of  Fargo  as  hereinafter  set  forth."  "Sec.  8.  The 
council  of  said  city  of  Fargo  shall  consist  of  eight  citizens  of 
said  city,  being  two  from  each  ward,  who  shall  be  qualified  elec- 
tors of  their  respective  wards,  under  the  organic  act  of  this  ter- 
ritory, one  of  whom  shall  be  elected  president  of  the  council 
at  their  first  regular  meeting  after  each  annual  election  provided 
in  section  9  of  this  act."  "Sec.  13.  All  ordinances  of  the  city 
shall  be  passed  pursuant  to  such  rules  and  regulations  as  the 
mayor  and  council  may  prescribe:  provided,  that  upon  the  pas- 


*See  Sees.  1400-1416,  Vol.  9.  Cyclopedia  of  Law,  and  oases  therein  cited. 
**See  Sec.  1404  et.  seq.,  Vol.  9,  Cyclopedia  of  Law. 
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sage  of  all  oi^dinanees  the  yeas  and  nays  shall  be  entered  upon 
the  record  of  the  city  council,"  etc.  "Sec.  38,  The  mayor 
shall  have  power  to  sign  or  veto  any  ordinance  or  resolution 
passed  by  the  city  council.  Any  ordinance  or  resolution  vetoed 
by  the  mayor  may  be  passed  over  the  veto  by  a  vote  of  two  thirds 
of  the  whole  number  of  aldermen  elected,  notwithstanding  the 
veto;  and  should  the  mayor  neglect  or  refuse  to  sign  any  ordi- 
nance, or  return  the  same  with  his  objections  in  writing  within 
ton  days,  the  same  shall  take  effect  without  his  signature." 
Section  12  declares  that  the  "mayor  and  council"  of  the  city 
of  Fargo  "shall  have  power  to  levy  and  collect  taxes  for  general 
purposes."  Section  4  of  an  ordinance  not  pleaded,  but  offered 
in  evidence,  also  confines  the  power  in  express  terms  upon  the 
"mayor  and  council"  to  "levy  the  necessary  taxes"  on  the 
"first  INionday  of  September."  The  answer  expres.sly  avers  that 
the  several  acts  pleaded  by  the  defendant  as  constituting  the 
assessment,  equalization,  and  levy  of  the  taxes  of  1884,  and  em- 
bracing also  the  sale  of  plaintiff' 's  property  by  the  city  treas- 
urer in  1885  for  such  taxas,  and  the  execution  and  delivery  of  the 
tax  certificates  and  tax  deed,  were  all  and  singular  done  and  per- 
formed under  and  by  virtue  of  "chapter  6  of  the  ordinances  of 
the  city  of  Fargo. ' ' 

At  the  trial  plaintiff  claimed  that  no  such  ordinance  existed, 
hccause  the  same  ivas  never  legally  enacted  or  adopted  by  the 
city  council,  for  the  reason  that  upon  the  passage  of  the  ordinance 
hy  the  council  the  "yeas  and  nays  were  not  entered  npon  the 
record  of  the  city  council,"  as  was  required  to  he  done  hy  section 
13  of  the  city  charter.  We  think  the  evidence  fully  sustained 
plaintiff's  contention  on  this  point,  and  the  trial  court  found  it 
to  he  true,  as  a  matter  of  fact,  that  the  yeas  and  nays  were  not 
entered  in  the  record  of  the  city  council  upon  the  passage  of  the 
ordinance,  and  that  said  record  contains  no  entry  of  or  con- 
cerning the  passage  of  said  ordinance,  except  as  follows:  "April 
19,  1881,  council  met  pursuant  to  adjournment.  Revised  or- 
dinances were  accepted,  and.  old  ones  repealed."  Upon  this  rec- 
ord we  are  compelled  to  hold,  under  the  authorities  cited  below, 
that  the  alleged  ordinance  was  not  legally  passed  or  adopted,  and 
hence  never  hccame  a  valid  enactment.     See  1  Dill.  Mun.  Corp. 
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§  291,  and  cases  cited  in  note  1.  See  analogoiLs  doctrine  applied 
to  legislation.  Cooley,  Const.  Lim.  (6th  Ed.)  168;  Suth.  St. 
Const.  §  48.  Our  attention  is  directed  to  the  fact  that  an  ordi- 
nance was  adopted  in  1884,  which,  among  other  things,  changes 
the  date  of  selling  real  estate  of  city  taxes  and  fixes  the  rate  of 
interest  on  city  taxes  after  such  taxes  become  delinquent  at  a  rate 
specified  by  section  1  of  the  original  ordinance.  But  this  later 
ordinance  purports  to  be  only  an  amendment  of  a  single  section 
of  the  original  ordinance,  i.  e.,  section  3  of  chapter  6,  supra. 
Standing  alone,  the  amendment  is  meaningless,  and  wholly  in- 
capable of  enforcement.  It  is  obvious  that  the  amendment  would 
not  have  been  adopted  as  an  independent  law.  Under  such  cir- 
cumstances, the  amendment  must  be  held  to  be  null  and  void. 
Cooley,  Const.  Lim.  (6th  Ed.)  pp.  211,  212.  As  has  been  seen, 
the  power  to  levy  the  city  taxes  for  general  purposes  is,  by  the 
charter  as  well  as  by  an  ordinance  of  the  city,  conferred  in  ex- 
press terms  upon  the  "mayor  and  council."     *     *     * 


CHAPTER  VI. 

MUNICIPAL  COURTS  AND  MUNICIPAL  PROPERTY. 

STATE  V.  MAYOR,  ETC.,  OF  CITY  OF  ORANGE. 

54  N.  J.  Law,  111.     1891. 

Certiorari,  at  the  prosecution  of  the  North  Baptist  Church,  to 
the  mayor  and  common  council  of  the  city  of  Orange,  to  inquire 
into  the  validity  of  an  ordinance  of  that  city  relative  to  the 
opening  of  a  street,  and  to  bring  up  all  proceedings  under  such 
ordinance.     Ordinance  set  aside. 

Before  Depue,  Dixon,  and  Reed,  JJ. 

Reed,  j.  *  *  *  There  are,  however,  irregularities  which 
we  are  constrained  to  regard  as  fatal  to  the  present  ordinance. 
These  irregularities  are  to  be  found  in  the  manner  in  which  the 
notice  of  the  proposed  improvement,  as  well  as  the  manner  in 
which  the  ordinance,  after  its  passage,  were  printed.  The  char- 
ter (P.  L.  1869,  p.  212,  §  61)  requires  that  public  notice  of  the 
contemplated  improvement  shall  be  given  by  publishing  a  copy 
of  the  proposed  ordinance,  and  that  the  said  notices  shall  state 
the  time  and  place  of  the  meeting  of  common  council  at  which 
they  will  proceed  to  consider  the  said  ordinance.  A  supplement 
to  the  charter  (P.  L.  1873,  p.  461,  §  5)  requires  that  these  notices 
shall  be  published  in  all  three  of  the  newspapers  published  at 
that  time  in  the  city  of  Orange.  One  of  these  papers  was  then, 
and  still  is,  printed  in  the  German  language.  The  notice  of  the 
time  and  place  when  the  present  ordinance  would  be  considered 
was  printed  in  this  paper,  as  it  was  in  the  other  two  papers,  in 
the  English  language.  This,  we  think,  was  a  mistake.  The  pri- 
mary meaning  of  the  word  * '  publish  "  is  to  "  make  known. ' '  The 
medium  through  which  intelligence  is  communicated  in  a  German 


■See  Sees.  1417-1421,  Vol.  9,  Cyclopedia  of  Law,  and  cases  therein  cited. 
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newspaper  is  the  German  language.  The  object  to  be  attained  by 
including  such  papers  in  the  class  of  publications  is  to  bring 
knowledge  home  to  a  body  of  readers  by  whom,  as  a  rule,  the 
English  language  is  not  readily  or  not  at  all  legible.  A  notice 
contained  in  a  German  newspaper  in  a  language  other  than  the 
German  is  not  published,  but  only  printed.  Again,  the  charter 
requires  all  ordinances,  after  their  passage,  to  be  published  in 
the  same  three  papers.  This  ordinance  was  published  in  a  Ger- 
man translation  only.  I  think  this  was  also  a  mistake.  There  is 
a  manifest  distinction  to  be  observed  between  the  publication  of 
a  notice  and  the  publication  of  an  instrument  or  statute  or  ordi- 
nance. A  notice  requires  no  particular  collocation  of  words,  so 
long  as  it  conveys  a  clear  notion  of  its  subject ;  but  a  statute  or 
ordinance  has  no  legal  existence  except  in  the  language  in  which 
it  is  passed.  No  translation,  however  accurate,  can  be  adopted 
in  the  place  of  its  original  text,  for  the  purposes  of  construction 
in  a  legal  proceeding.  Until  the  legislature  makes  a  provision 
for  the  printing  of  ordinances  in  German  newspapers  in  trans- 
lation, it  is  not  perceived  how  they  can  be  printed  otherwise  than 
Utera  et  verbis.  The  publication  of  the  translation  may  be  re- 
garded as  a  proper  explanatory  adjunct  to  the  English  copy,  but 
cannot  be  accepted  as  a  legal  substitute  for  it.  This  view  of  the 
manner  in  which  an  ordinance  should  be  printed  under  these 
conditions  applies  in  some  degree  to  the  notice  also.  As  already 
set  forth,  the  charter  requires  that,  as  part  of  such  notice,  a  copy 
of  the  proposed  ordinance  shall  be  published.  For  the  reasons  al- 
ready stated  this  copy  should  appear  in  English.  The  ordi- 
nance must  be  set  aside. 


CHAPTER  VII. 

MUNICIPAL    CONTROL    OVER    STREETS* 

COMMONWEALTH  v.  FENTON. 

139  Mass.  195.     1885. 

Exceptions  from  superior  court,  Suffolk  county;  Blodgett, 
Judge. 

Nathaniel  W.  Fenton  was  convicted,  under  an  ordinance  of 
the  city  of  Boston,  of  allowing  his  vehicle  to  stop  in  the  street  for 
more  than  20  minutes,  and  brings  exceptions.  Exceptions  over- 
ruled. 

Per  curiam.  The  regulation  which  prohibits  any  person  from 
allowing  his  vehicle  to  stop  in  a  public  street  for  a  longer  time 
than  20  minutes  is  a  valid  police  regulation.  Pub.  St.  c.  28,  §  25 ; 
Com.  V.  Brooks,  109  ]\Iass.  355.  The  fact  that  the  defendant  had 
a  license  from  the  state  as  a  hawker  and  peddler  is  immaterial. 
His  license  does  not  authorize  him  to  violate  the  ordinances  or 
police  regulations  of  the  city.  He  is  subject  to  the  regulation 
in  question  in  the  same  manner  as  is  any  person  exercising  a 
trade  which  does  not  require  a  license.     Exceptions  overruled. 


COMMONWEALTH  v.  MULHALL. 

162  Mass.  496.     1895. 

Exceptions  from  superior  court,  Suffolk  county;  J.  B.  Rich- 
ardson, Judge. 

Patrick  Mulhall  was  convicted  of  violating  a  city  ordinance, 
and  excepts.     Exceptions  overruled. 


*See  Sees,  1422-1426,  Vol.  9,  Cyclopedia  of  Law.  and  cases  therein  cited. 
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Knowlton,  J.    By  Pub.  St.  c.  53,  §  15,  it  is  provided  that  "the 
mayor  and  aldermen  and  selectmen  may  make  such  rules  and 
regulations  for  the  passage  of  carriages,  wagons,  carts,  trucks, 
sleds,  sleighs,  horse  cars  or  other  vehicles,  or  for  the  use  of  sleds 
or  other  vehicles  for  coasting  in  or  through  the  streets  or  public 
ways  of  a  city  or  town  as  they  may  deem  necessary  for  the  pub- 
lic safety  or  convenience,  with  penalties  for  violation  thereof  not 
exceeding  twenty  dollars  for  each  offense."     This  statute  was 
originally  enacted  in  similar  language  in  the  statute  of  1875 
(chapter  136,  §  1).     The  ordinance  which  the  defendant  is  al- 
leged to  have  violated  is  as  follows:    "No  person  shall  carry  or 
cause  to  be  carried  on  any  vehicle  in  any  street  a  load,  the  weight 
whereof  exceeds  three  tons,  unless  such  load  consists  of  an  article 
which  cannot  be  divided."    The  statute  above  quoted  has  refer- 
ence to  the  safety  and  convenience  of  the  public  in  the  use  of 
the  streets.    Many  of  the  streets  of  Boston  are  greatly  crowded, 
not  only  with  pedestrians,  but  with  vehicles  of  almost  every  kind. 
It  cannot  fairly  be  said  that  this  ordinance  has  no  reference  to 
the  convenience  or  safety  of  the  public  who  use  the  streets.    We 
can  see  that  very  heavily  loaded  teams,  drawn  by  four  or  six 
horses,  in  the  most  crowded  parts  of  the  city,  might  seriously  in- 
terfere with  the  convenient  use  of  the  streets  by  others.     If  the 
ordinance  is  within  the  class  of  ordinances  in  regard  to  which 
this  statute  permits  the  mayor  and  aldermen  to  exercise  their 
judgment  and  discretion,  we  caimot  declare  it  void  on  the  ground 
that  we  might  have  decided  the  question  in  reference  to  the  ne- 
cessity of  the  ordinance  differently.    If  they  deem  such  an  ordi- 
nance necessary  for  the  public  safety  or  convenience,  and  if  it  is 
not  a  clear  invasion  of  private  rights  secured  by  the  constitution, 
it  must  stand  as  a  regulation  made  under  legislative  authority. 
We  think  the  facts  offered  to  be  proved  do  not  take  the  case  out 
of  the  field  of  regulation  by  the  legislature,  or  by  the  mayor  and 
aldermen  as  a  local  tribunal  acting  under  the  authority  of  the 
legislature.    If  it  appeared  that  the  ordinance  could  have  no  re- 
lation to  the  safety  or  convenience  of  the  public  in  the  use  of  the 
streets,  the  fact  that  the  mayor  and  aldermen  declare  the  regula- 
tion to  be  necessary  would  not  give  it  validity.     But  we  cannot 
say  that  they  were  in  error  in  deciding  that  the  use  of  heavily 
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loaded  vehicles  is  a  matter  affecting  the  public  in  the  use  of  the 
streets,  which  may  be  regulated  under  the  statute,  nor  can  we 
say  that  the  ordinance  is  anything  more  than  a  regulation,  upon 
the  necessity  of  which  their  decision  is  final.  Com.  v.  Plaisted, 
148  Mass.  375,  19  N.  E.  224 ;  Com.  v.  Ellis,  158  Mass.  555,  33  N. 
E.  651;  Com.  V.  Fenton,  139  Mass.  195,  29  N.  E.  653;  Com.  v. 
Stodder,  2  Cush.  562 ;  Com.  v.  Robertson,  5  Cush.  438.  Excep- 
tions overruled. 


CITY  OF  ROSEDALE  v.  GOLDING. 
55  Kan.  167.     1895. 

Error  from  district  court,  Leavenworth  county;  Robert 
Crozier,  Judge. 

Action  by  Patrick  Golding  against  the  city  of  Rosedale  for  in- 
juries to  his  minor  son.  Plaintiff  having  died,  Sarah  Golding, 
his  administratrix,  was  substituted  as  plaintiff.  Judgment  for 
plaintiff,  and  defendant  brings  error.     Affirmed. 

Johnston,  J.  In  July,  1886,  John  Golding,  who  was  about  17 
years  of  age,  resided  with  his  father  and  mother  in  Rosedale,  and 
worked  in  a  packing  house  in  Armourdale.  On  one  of  the  prin- 
cipal streets  of  Rosedale  there  was  a  bridge  which  spanned 
Turkey  creek,  and  the  boy  passed  over  this  bridge  in  going  to  and 
from  his  work.  On  the  evening  of  July  1,  1886,  while  riding  a 
pony  over  the  bridge,  on  his  way  home,  he  met  a  team,  and,  in 
passing,  a  trace  or  some  other  part  of  the  harness  of  the  other 
team  touched  the  pony,  causing  him  to  flinch  and  jump  aside,  so 
as  to  precipitate  the  boy  and  pony  off  the  edge  of  the  bridge, 
down  into  the  creek,  a  distance  of  about  12  feet.  The  boy  suf- 
fered severe  and  permanent  injury  from  the  fall.  An  action  was 
brought  by  his  father,  Patrick  Golding,  to  recover  for  medical 
and  surgical  attendance,  hospital  charges,  loss  of  the  pony,  and 
for  the  loss  of  the  services  of  John  Golding  from  the  time  of  his 
injury  until  he  reached  majority.  Patrick  Golding  died  soon 
after  the  commencement  of  the  action,  and  Sarah  Golding  was 
appointed  administratrix  of  his  estate,  and  the  action  against  the 
city  was  duly  revived  in  her  name.    The  right  of  recovery  was 
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based  on  the  neglect  of  the  city  in  permitting  the  bridge  to  re- 
main without  proper  guards  or  railings  on  the  sides  of  the  same, 
and  that  it  was  therefore  not  in  a  reasonably  safe  condition  for 
the  use  of  the  public.    Upon  the  trial  the  jury  returned  a  verdict 
in  favor  of  plaintiff,  and  against  the  city  of  Rosedale,  in  the  sum 
of  $2,336.     The  only  serious  contention  of  the  city  in  the  trial 
court  was  that  the  bridge  had  been  built  and  maintained  by  the 
county,  and  that,  therefore,  no  liability  could  arise  against  the 
city  for  injuries  resulting  from  its  defective  condition.     "While 
the  bridge  had  been  built  by  the  county,  it  formed  a  part  of  one 
of  the  principal  streets  of  the  city.    It  was  the  duty  of  the  city 
to  keep  and  maintain  the  streets  and  the  bridges  thereon  in  such 
a  condition  as  to  be  reasonably  safe  for  persons  traveling  upon 
and  over  the  same,  and  it  is  liable  in  damages  to  any  one  who 
suffers  injuries  resulting  from  a  neglect  to  perform  this  duty. 
The  fact  that  the  bridge  was  in  this  instance  built  by  or  had  been 
maintained  at  the  expense  of  the  county  does  not  relieve  the  city 
from  the  obligation  to  keep  a  bridge  which  is  upon  one  of  the 
public  streets  within  its  corporate  limits  in  a  reasonably  safe 
condition  for  the  traveling  public.    A  claim  is  made  that  there 
was  no  testimony  showing  the  location  of  the  bridge,  but  we  find, 
upon  an  examination  of  the  record,  that  there  is  abundant  proof 
to  show  that  it  was  within  the  corporate  limits  of  Rosedale,  and 
' '  a  bridge  situated  wholly  within  the  limits  of  the  city  is,  with 
its  approaches,  a  part  of  the  public  streets,  and  as  such  within 
the  scope  of  the  city's  duties  and  liabilities."    City  of  Eudora 
v.  Miller,  30  Kan.  494,  2  Pac.  685.    See,  also,  Commissioners  of 
Shawnee  Co.  v.  City  of  Topeka,  39  Kan.  197,  18  Pac.  161.    It  is 
clear  that  the  city  was  negligent  in  failing  to  place  a  guard  or 
rail  along  the  side  of  a  high  bridge  that  was  60  feet  long.    There 
is  a  claim  that  the  boy  was  guilty  of  contributory  negligence  be- 
cause he  knew  or  should  have  known  of  the  dangerous  condition 
of  the  bridge,  but,  under  the  testimony,  it  cannot  be  said  as  a 
matter  of  law  that  he  was  guilty  of  negligence  in  crossing  the 
bridge.     That  question  was  submitted  to  the  jury  under  proper 
instructions,  and,  they  having  found  that  the  city  was  negligent 
and  the  boy  without  fault,  the  finding  is  conclusive.    The  claim 
that  the  verdict  is  excessive  is  not  sustained  by  the  record,  and 
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tlie  other  questions  which  the  plaintiff  in  error  seeks  to  raise  were 
not  before  the  district  court,  and  therefore  are  not  reviewable 
in  this  court.  The  judgment  of  the  district  court  will  be 
AFFiBMED.    All  the  justlces  concurring. 


CHAPTER  VIII. 

POWER  TO  MAKE  PUBUC  IMPROVEMENTS,  ETC.— DISSOLUTION.* 

Liability  of  the  Municipality  for  its  Torts.** 
HAZZARD  V.  CITY  OF  COUNCIL  BLUFFS. 

87  Iowa,  51.     1893. 

Appeal  from  district  court,  Pottawattamie  county;  A.  B. 
Thornell,  Judge. 

Action  to  recover  damages  for  injuries  to  the  plaintiff's  horse, 
by  reason  of  the  alleged  negligence  of  the  defendant  in  con- 
structing an  insufficient  culvert  in  a  street  of  the  city,  which 
caused  the  street  to  overflow  and  become  obstructed  with  mud, 
rubbish,  stones,  bricks,  and  other  refuse  matter.  There  was  a 
trial  by  jury,  which  resulted  in  a  verdict  and  judgment  for  the 
plaintiff.    Defendant  appeals. 

ROTHROCK,  J.  The  argument  of  counsel  for  appellant  pro- 
ceeds upon  the  theory  that  the  evidence  does  not  show  that  the 
city  was  negligent  in  the  construction  of  the  culvert,  and  in  per- 
mitting brickbats,  brush,  and  other  rubbish  to  remain  in  the 
street.  It  cannot  be  a  subject  of  debate  that  the  culvert  was  in- 
sufficient to  carry  off  the  water  which  came  dowTi  from  the  ad- 
jacent land.  The  fact  is  undisputed  that  the  culvert  became 
clogged  up,  and  that  the  water  washed  over  the  street,  and  de- 
posited brickbats  and  other  rubbish  upon  the  surface  of  the 
street;  and  there  is  evidence  in  the  case  from  which  the  jury 
were  authorized  to  find  that  there  was  a  ditch  or  depression  in 
the  street,  caused  by  the  action  of  the  water  which  should  have 
been  carried  off  through  the  culvert ;  and  there  was  also  evidence 


*See  Sees.  1427-1430,  Vol.  9.  Cyclopedia  of  Law,  and  cases  therein  cited. 
**See  Sec.  1428,  Vol,  9,  Cyclopedia  of  Law. 
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to  the  effect  that  much  of  this  rubbish  which  obstructed  the 
street  had  been  there  for  sufficient  time  to  authorize  a  finding 
that  it  must  have  come  to  the  knowledge  of  the  officers  of  the  city 
who  were  charged  with  the  duty  of  keeping  the  streets  in  repair, 
and  in  suitable  condition  for  travel.    This  being  the  state  of  the 
case,  there  can  be  no  doubt  that  the  city  was  liable  for  the  in- 
jury, unless  the  plaintiff  failed  to  show  that  the  person  in  charge 
of  the  horse  was  free  from  contributory  negligence  in  riding  the 
horse  on  and  over  the  obstructions  in  the  street.     The  evidence 
shows  that  the  plaintiff' 's  horse  was  injured  by  stepping  on  a 
brickbat  which  rolled  under  his  foot,  and  by  reason  of  the  roll- 
ing motion  of  the  brick  the  leg  of  the  horse  was  broken.     It  is 
claimed  that  the  brickbats  in  the  street  were  plainly  visible,  and 
that  the  rider  of  the  horse  should  have  avoided  them.    The  jury 
found  specially  that  a  part  of  the  obstructions  and  defects  in 
the  street  were  in  plain  view  of  the  person  in  charge  of  the  horse. 
This  finding  was  warranted  by  the  evidence.     The  brickbats,  or 
most  of  them,  were  shown  to  be  in  plain  view ;  but  there  was  evi- 
dence tending  to  show  that  there  was  a  ditch  and  brush  and  other 
rubbish  under  the  brickbats,  which  the  jury,  no  doubt,  believed 
were  the  real  cause  of  the  rolling  of  the  brickbat  upon  which  the 
horse  stepped  and  was  injured.     A  careful  examination  of  the 
evidence  leads  us  to  the  conclusion  that  the  jury  were  warranted 
in  finding  that  the  person  in  charge  of  the  horse  was  shown  to 
be  free  from  contributory  negligence.     These  general  observa- 
tions practically  dispose  of  this  appeal.    The  case  has  once  before 
been  in  this  court,  upon  an  appeal  by  the  plaintiff.    See  79  Iowa, 
106,  44  N.  W.  219.    At  the  last  trial  the  court  appears  to  have 
tried  the  case  in  accord  with  the  opinion  on  the  former  appeal. 
Appellant's  counsel  complain  of  the  refusal  to  give  certain  in- 
structions to  the  jury,  upon  the  request  of  the  defendant.    The 
instructions  which  were  given  by  the  court  on  its  own  motion 
covered  every  conceivable  question  in  the  case,  and  there  was  no 
necessity  for  further  instruction.    It  is  claimed  that  certain  parts 
of  the   charge  to  the  jury  were   erroneous.     We   discover  no 
ground  for  disturbing  the  judgment  on  this  ground.    The  charge, 
taken  as  a  whole,  is  a  correct  exposition  of  the  law  of  negligence, 
as  applied  to  the  facts  disclosed  in  evidence. 
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Special  objection  is  made  to  the  following  language,  used  by 
the  court  in  the  instructions:  "But  actual  notice  need  not  be 
shown  in  all  cases.  It  may  be  inferred  from  the  notoriety  of  the 
defect,  or  from  its  being  so  visible  and  apparent,  and  having 
continued  for  such  length  of  time,  as  that,  in  the  exercise  of  rea- 
sonable observation  and  care,  the  proper  officers  of  the  city  ought 
to  have  known  of  and  remedied  or  removed  the  defect  or  ob- 
struction. The  evidence  in  this  case  fails  to  show  actual  notice 
of  the  defect  or  obstruction  complained  of,  if  same  existed,  to 
the  defendant  or  its  officers ;  but  if  the  evidence  shows  that  such 
defect  or  obstruction  had  existed  for  such  length  of  time,  and 
was  so  visible  and  apparent,  as  that  the  officers  and  servants  of 
the  defendant  ought,  in  the  exercise  of  ordinary  care  and  ob- 
servation, to  have  known  of  and  remedied  or  removed  same  be- 
fore the  time  of  the  accident  in  question,  this  would  be  sufficient 
to  show  that  the  defendant  was  negligent  in  permitting  such 
defects  or  obstructions  to  remain  at  the  time  of  the  accident ;  but 
unless  the  evidence  does  show  that  said  defects  or  obstructions 
were  caused  by  the  negligence  of  the  defendant  in  constructing 
the  culvert  at  the  place  in  question,  as  before  explained,  or  that 
same  were  of  such  notoriety,  or  had  existed  for  such  length  of 
time,  and  were  visible  and  apparent  before  the  accident,  as  that 
the  officers  and  servants  of  the  defendant,  in  the  exercise  of  or- 
dinary care  and  observation,  ought  to  have  known  of  and  reme- 
died or  removed  said  defects  or  obstructions,  the  defendant  can- 
not be  charged  with  negligence  on  account  thereof,  and  the 
plaintiff  cannot  recover  in  this  case."  The  objection  to  this  part 
of  the  charge  is  that  the  defendant  is  thereby  made  liable  if  a 
mere  servant  of  the  corporation  knew  of  the  defect,  or  could, 
with  reasonable  diligence,  have  discovered  it.  The  part  of  the 
charge  above  set  out,  when  considered  throughout,  will  not  bear 
the  construction  contended  for.  Its  whole  scope  and  meaning  is 
that  if  the  ''proper  officers  of  the  city  ought  to  have  known  of 
and  remedied  or  removed  the  defect  or  obstruction,"  and  did  not 
do  so,  then  the  city  was  chargeable  with  negligence.  The  use 
of  the  word  "servants"  could  not  have  been  understood  by  the 
jury  as  other  than  representatives  of  the  city  charged  with  some 
duty  with  reference  to  maintaining  the  streets  in  proper  condi- 


374  PO\VER  TO  'MAKE  PUBLIC  IMPROVEMENTS,  ETC. 

tion  for  travel.  The  case  requires  no  further  consideration.  We 
have  disposed  of  it  in  this  general  way  because,  as  it  appears  to 
us,  there  is  no  real  ground  for  objection  to  any  ruling  of  the 
court,  and  we  are  satisfied  that  the  verdict  of  the  jury  finds  sup- 
port in  the  evidence. 

The  judgment  of  the  district  court  is  affirmed. 


LOVE  v.  CITY  OF  ATLANTA. 

95  Ga.  129.     1894. 

Error  from  city  court  of  Atlanta;  Howard  Van  Epps,  Judge. 

Action  by  W,  A.  Love  against  the  city  of  Atlanta.  Defendant 
had  judgment,  and  plaintiff  brings  error.     Affiemed. 

Atkinson,  J.  Love  brought  against  the  city  of  Atlanta  an 
action  for  damages,  alleging,  in  substance,  that  while  he  was 
passing  along  the  streets  of  the  city,  in  the  exercise  of  proper 
care,  without  fault  upon  his  part,  by,  through,  and  because  of 
the  negligence  of  a  servant  of  the  defendant,  an  animal  attached 
to  one  of  the  garbage  carts  of  the  city  was  permitted  to  run 
away,  and  while  so  running  collided  with  the  buggy  of  the 
plaintiff,  causing  serious  injury.  It  was  also  alleged  that  the 
driver  of  the  cart  was  a  small  negro  boy,  wholly  incompetent  to 
the  discharge  of  the  duty,  and  that  the  mule  employed  was 
vicious,  dangerous,  and  liable  to  run  away.  The  evidence  proved 
the  plaintiff's  cause  of  action  as  laid  in  the  declaration,  and  in 
reply  it  was  shown  that  the  mule  and  cart  causing  the  damage 
were  in  use  by  the  city  under  the  direction  of  the  health  board 
of  the  city,  and  that  the  servant  of  the  city  charged  with  driving 
said  cart  was  then  employed  in  cleaning  the  streets,  and  remov- 
ing therefrom  such  putrid  and  offensive  substances  as  usually 
accumulate  in  the  streets  of  densely  populated  cities,  and  which 
were  necessary  to  be  removed,  because,  remaining,  they  endan- 
gered the  public  health.  At  the  conclusion  of  the  evidence  the 
trial  judge  directed  a  verdict  for  the  defendant,  instructing  the 
jury  that,  inasmuch  as  the  ^incontroverted  testimony  showed  that 
the  injury  complained  of  was  inflicted  hy  servants  of  the  city 
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employed  hy  that  department  of  Ike  city  government  whose  duty 
it  ivas  to  look  after  and  preserve  the  public  health,  and  inasmuch 
as  it  appeared  that  this  injury  was  inflicted  hy  the  defendant's 
servants  while  engaged  in  the  performance  of  work  essential  to 
the  discharge  of  that  particular  duty,  the  city  was  not  liable,  and 
they  should  return  a  verdict  for  the  defendant.  Exception  is 
taken  to  this  instruction,  and  we  are  now  to  consider  whether  the 
court  erred.  Distinctions  do  not  appear  to  have  been  at  all  times 
accurately  drawn  between  the  classes  of  cases  in  which  a  munici- 
pal corporation  would  be  liable  and  those  in  which  it  would  not 
be  liable  for  the  misfeasance  of  nonfeasance  of  a  public  servant 
employed  under  municipal  authority  in  the  discharj?e  of  duti&s 
relating  to  corporate  affairs.  One  general  proposition,  however, 
seems  to  have  received  general  recognition  at  the  hands  of  courts 
of  last  resort  wherever  that  class  of  cases  has  been  considered, 
and  that  class  of  cases  is  that,  where  an  injury  sustained  is  in- 
flicted because  of  the  misfeasance  of  an  agent  of  a  corporation 
while  engaged  in  a  duty  pertinent  to  the  exercise  of  what  are 
termed  "governmental  functions  of  a  corporation,"  the  city  is 
not  liable.  Where  injuries  under  similar  circumstances  are  in- 
flicted by  the  agent  of  a  corporation  acting  for  it  in  the  discharge 
of  a  duty  on  behalf  of  a  municipal  corporation  where  it  is  en- 
gaged in  the  exercise  of  some  private  franchise,  or  some  franchise 
conferred  upon  it  by  law  which  it  may  exercise  for  the  private 
profit  or  convenience  of  the  corporation  or  for  the  convenience 
of  its  citizens  alone,  in  which  the  general  public  has  no  interest, 
for  such  injuries  a  right  of  recovery  lies  against  the  city.  Some 
difficulty  has  arisen  in  the  application  of  these  general  principles 
to  the  facts  of  particular  cases  which  from  time  to  time  have 
arisen.  Some  difficulty  has  arisen  in  the  proper  classification  of 
cases  in  order  to  assign  each  to  its  appropriate  position  with  ref- 
erence to  the  liability  or  nonliability  of  a  corporation,  and  the 
courts  have  not  been  altogether  happy  nor  entirely  consistent  at 
all  times  in  this  regard.  As  an  illustration  of  this,  it  is  held  that 
cities  are  liable  for  damages  resulting  from  the  nonrepair  or  from 
the  dangerous  condition  of  public  streets,  and  this  in  the  absence 
of  strict  statutory  liability  imposed  by  law.  It  has  been  held  that 
they  are  not  liable  for  damages  occasioned  by  their  fire  depart- 
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ments  for  injuries  to  person  or  property  in  going  to  or  from 
fires.  The  former  ease  is  one  that  might  properly  have  been 
originally  classified  among  the  cases  of  nonliability.  The  duty 
of  keeping  its  streets  in  repair  is  a  public  duty,  in  which  the  gen- 
eral public  is  interested.  The  state  commits  to  it  the  discharge 
of  those  governmental  duties  incident  to  the  sovereign  power,  by 
which  it  is  required  to  maintain  for  the  use  of  the  general  public 
and  for  the  public  convenience  a  system  of  roads  throughout  the 
state,  and  the  assignment  of  this  particular  duty  to  municipal 
corporations  within  their  limits  may  fairly  be  said  to  be  a  delega- 
tion of  what  appears  to  ils  to  be  one  of  the  functions  of  the  gov- 
ernment. The  latter  case,  referring  to  the  fire  department,  is  a 
case  of  nonliability,  and,  if  not  the  exercise  of  a  private  power 
for  the  benefit  of  the  corporation  itself  and  the  inhabitants  there- 
of, in  which  the  general  public  in  no  way  participates,  it  reaches 
the  verge  upon  that  line.  We  cite  these  as  simple  illustrations  of 
our  statement  that  the  courts  have  not  at  all  times  been  consistent, 
but  with  no  purpose  either  to  disturb  the  precedents  established 
by  repeated  rulings  of  respectable  courts  of  last  resort  in  nearly 
all  the  states,  or  to  intimate  that  there  is  such  a  doubt  as  to  their 
soundness  as  would  in  any  sense  justify  the  adoption  of  other 
rules.  With  respect  to  matters  concerning  the  public  health, 
however,  there  is  no  serious  conflict  of  reason,  opinion,  or  author- 
ity upon  the  correctness  of  the  proposition  that  the  preservation 
of  the  public  health  is  one  of  the  duties  that  devolve  upon  the 
state  as  a  sovereign  power.  It  is  such  a  duty  as,  upon  proper 
occasion,  justifies  the  exercise  of  tlic  right  of  eminent  domain, 
and  the  demolition  of  structures  which  endanger  or  imperil  the 
public  health.  In  the  discharge  of  such  duties  as  pertain  to  the 
health  department  of  the  state,  the  state  is  acting  strictly  in  the 
discharge  of  one  of  the  functions  of  government.  If  the  state 
delegate  to  a  municipal  corporation,  either  by  geiieral  law  or  by 
particular  statute,  this  power,  and  impose  upon  it,  within  its  lim- 
its, the  duty  of  taking  such  steps  and  such  measures  as  may  be 
necessary  to  the  preservation  of  the  public  health,  the  municipal 
corporation  likewise,  in  the  discharge  of  such  duty,  is  in  the  exer- 
cise of  a  purely  governmental  function,  affecting  the  ivelfare  not 
only  of  the  citizens  resident  within  its  corporation,  but  of  the 
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citizens  of  the  commonwealth  generally,  all  of  whom  have  an  in- 
terest in  the  prevention  of  infectious  or  contagious  diseases  at  any 
point  within  the  state,  and  in  the  exercise  of  such  powers  is  en- 
titled to  the  same  immunity  against  suit  as  the  state  itself  enjoys. 
Such  a  duty  would  stand  upon  the  same  footing  as  its  duty  to  pre- 
serve the  public  peace,  and  its  liability  or  nonliability  would  de- 
pend upon  the  same  principle  which  relieves  the  city  from  liabil- 
ity for  the  misfeasance  of  a  police  officer  in  the  discharge  of  his 
duty.     It  will  be  observed,  however,  that,  in  order  to  exempt  a 
city  from  liability,  it  is  not  sufficient  to  show  that  the  particular 
work  from  the  negligent  performance  of  which  by  the  servants 
of  the  city  a  citizen  was  injured  was  being  performed  under  the 
direction  of  the  health  authorities,  but  it  must  be  shovm  that  the 
particular  work  so  being  done  was  connected  with,  or  had  refer- 
ence to,  the  preservation  of  the  public  health.    If  the  health  de- 
partment were  engaged  in  clearing  away  or  removing  obstruc- 
tions from  the  street  which  in  no  way  endangered  the  public 
health,  the  responsibility  of  the  city  then  would  rest  upon  the 
rule  of  liability  for  the  work  connected  with  repairing  and  keep- 
ing in  order  the  public  highways.    It  can  make  no  difference  in 
principle  as  to  the  character  of  the  agents  employed  in  the  dis- 
charge of  this  duty  with  respect  to  the  public  health.    The  prin- 
ciple of  nonliability  rests  upon  the  broad  ground  that  in  the  dis- 
charge of  its  purely  governmental  functions,  a  corporate  body  to 
which  has  been  delegated  a  portion  of  the  sovereign  power  is  not 
liable  for  torts  committed  in  the  discharge  of  such  duties  and  in 
the  execution  of  such  powers.    It  can  be  no  more  liable  because  of 
the  fault  to  select  competent  drivers  of  garbage  carts  than  a  city 
could  be  held  liable  for  failing  to  elect  a  wise,  conservative,  and 
discreet  mayor. 

Let  us  inquire,  then,  whether  the  particular  service  being  per- 
formed by  this  particular  servant  of  the  corporation  had  special 
reference  to  the  preservation  of  the  public  health.  The  accumu- 
lation of  garbage,  of  substances  offensive  to  the  sense  of  smell, 
of  substances  which,  if  permitted  to  remain,  would  poison  the  at- 
mosphere, and  breed  diseases  infectious  and  contagious  among 
the  inhabitants  of  the  city,  may  well  be  said  to  endanger  the  pub- 
lic health.    The  preservation  of  the  public  health  involves  the  re- 
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moval  of  those  causes  which  are  calculated  to  produce  disease. 
According  to  the  undisputed  testimony  in  the  case,  the  driver  of 
this  garbage  cart  and  the  alleged  refractory  mule  were  engaged 
actually  in  the  removal  from  the  streets  of  substances  similar  to 
those  described  above.  However  incongruous  it  may  appear  to 
be  to  say  that  this  diminutive  darkey  and  this  refractory  mule 
were  engaged  in  the  performance  of  some  of  the  functions  of  gov- 
ernment, it  is  nevertheless  true,  and  illustrates  how  even  the 
humblest  of  its  citizens,  under  the  operation  of  its  laws,  may  be- 
come, in  Georgia,  an  important  public  functionary.     Judgment 

AFFIRMED. 


CITY  OF  KANSAS  v.  LEMEN. 
57  Fed.  905.     1893. 

In  error  to  the  circuit  court  of  the  United  States  for  the 
western  district  of  Missouri. 

At  Law.  Action  by  Frank  Lemen  against  the  city  of  Kansas 
City,  Mo.,  for  wrongfully  closing  an  exhibition  held  by  plaintiff 
in  said  city.  Verdict  and  judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

Before  Caldwell  and  Sanborn,  Circuit  Judges,  and  Thayer, 
District  Judge. 

Thayer,  District  Judge.  Frank  Lemen  filed  in  the  United 
States  circuit  court  for  the  western  district  of  Missouri  a  com- 
plaint against  Kansas  City,  a  municipal  corporation  of  the  state 
of  Missouri,  wherein  he  alleged  substantially  the  following  facts : 
That  he  was  a  citizen  and  resident  of  the  state  of  Kansas,  and 
the  proprietor  of  a  show  and  hippodrome ;  that,  desiring  to  ex- 
hibit said  show  in  Kansas  City,  Mo.,  on  the  3rd  and  4th  days  of 
May,  1892,  he,  before  that  time,  lawfully  acquired  from  the  own- 
ers of  a  certain  tract  of  land  situated  within  the  corporate  limits 
of  Kansas  City  the  right  to  give  an  exhibition  thereon,  and  that 
he  took  peaceable  possession  of  said  land  with  the  consent  of  the 
owner,  and  erected  his  tents  thereon,  and  that  he  also  fully  com- 
plied with  all  of  the  ordinances  and  regulations  of  the  city  with 
reference  to  such  exhibitions  as  he  proposed  to  give,  and  obtained 
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a  license  for  the  exhibition  from  the  proper  city  authorities,  en- 
titling him  to  give  two  exhibitions,  for  which  he  paid  to  the  city 
$20;  but  that  on  the  day  appointed  for  the  exhibition,  and  jast 
before  it  was  to  begin,  "the  defendant,  Kansas  City,  acting  by 
and  through  its  mayor,  police,  and  other  duly  constituted  and 
authorized  agents  (the  said  mayor),  personally  consenting  and 
directing  all  things,  did  willfully,  with  knowledge  that  they  were 
acting  wrongfully,  and  without  right,  and  with  the  intention  to 
harass  and  oppress  the  plaintiff,  and  to  break  up  and  ruin  his 
said  business,  with  force  and  violence  come  upon  said  land,  and 
with  threats  and  violence  did  stop  plaintiff  from  prosecuting  his 
said  business,  and  did  put  a  stop  to  the  exhibition  of  the  said 
show,  and  did  then  and  there  threaten  and  began  to  tear  down 
and  break  and  destroy  plaintiff's  said  tents  and  property,  and 
did  with  force  seize  upon  the  person  of  the  plaintiff  and  arrest 
him,  falsely  pretending  that  he  had  violated  some  city  ordinance, 
*  *  *  and  did  threaten  to  arrest  and  imprison  plaintiff' 's 
employes  unless  they  desisted  from  carrying  on  plaintiff's  said 
business,  falsely  pretending  that  such  employes  thereby  were 
violating  some  ordinance  of  Kansas  City ;  and  did  stop,  prevent, 
and  warn  the  people  from  coming  into  plaintiff's  said  show,  and 
from  purchasing  tickets  thereto,  *  *  *  and  compel  and  re- 
quire plaintiff  to  cancel  his  appointments  to  exhibit  his  show  at 
the  place  and  times  aforesaid,  and  to  remove  all  his  property 
and  effects  from  said  tract  of  land,  and  did  greatly  injure  and 
discredit  his  said  business,"  etc. 

The  answer  which  was  filed  by  the  city  to  such  complaint  (and 
we  only  state  the  substance  thereof,  after  some  portions  had  been 
eliminated  by  a  motion  to  strike  out)  was  as  follows:  The  city 
admitted  its  corporate  capacity,  and  that  the  plaintiff*  intended, 
and  had  in  fact  made  preparations,  to  give  an  exhibition  at  the 
time  and  place  stated  in  his  complaint.  It  denied,  however,  that 
the  plaintiff'  had  the  consent  of  the  owner  of  the  tract  of  land  de- 
scribed in  his  complaint  to  give  an  exhibition  thereon,  and 
averred,  to  the  contrary,  that  the  title  to  said  tract  of  land  was 
vested  in  the  city,  as  trustee,  to  be  held  for  the  purposes  of  a 
graveyard,  and  that  it  had  been  so  vested  and  held  for  more  than 
30  years,  and  that  the  remains  of  many  persons  had  been  buried 
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therein,  and  that  many  were  still  entombed  in  said  tract  of  land. 
The  city  further  admitted  that  a  license  was  issued  to  it  by  the 
plaintiff  to  give  an  exhibition  on  said  ground,  and  that  he  had 
paid  .$20  therefor;  but  it  averred  that  the  city  had  no  power  to 
issue  a  license  for  a  show  in  a  graveyard ;  and  that  the  police  of 
the  city  had  notified  the  plaintiff,  prior  to  the  intended  exhibi- 
tion, that  he  could  not  give  an  exhibition  on  the  ground  selected, 
because  it  was  a  graveyard,  and  because  an  exhibition  in  such 
place  would  be  a  public  nuisance,  whereupon  the  plaintiff  had 
withdrawn  from  said  premises,  and  had  removed  his  tents  else- 
where to  a  place  within  the  city,  and  had  given  an  exhibition  for 
two  days  under  the  license  in  quastion. 

To  the  foregoing  answer  a  reply  was  filed,  which  denied  that 
the  city  held  the  title  to  the  aforesaid  tract  of  land  as  a  grave- 
yard. It  was  further  averred  that  in  a  previous  suit  brought 
against  Kansas  City  by  certain  persons  who  claimed  title  to  said 
tract  of  land  it  was  judicially  ascertained  and  adjudged  that  the 
lot  was  not  a  graveyard,  and  that  in  said  suit  said  last-named 
claimants  had  recovered  the  property;  and  that  Lemen  acquired 
his  right  to  give  an  exhibition  on  the  premises  under  the  said 
claimants,  they  being  at  the  time  in  the  quiet  and  peaceable  pos- 
session and  enjoyment  thereof. 

The  case  was  tried  before  a  jury  on  the  foregoing  issues,  and 
the  plaintiff  below  recovered  a  verdict  against  the  city  in  the  sum 
of  $2,200.  To  reverse  the  judgment  entered  upon  such  verdict, 
the  plaintiff  in  error  has  prosecuted  a  writ  of  error  to  this  court. 

Several  exceptions  were  taken  by  the  plaintiff  in  error  to  the 
action  of  the  circuit  court  in  admitting  testimony  and  in  giving 
and  refusing  instructions,  but  the  view  that  we  have  taken  of  the 
case  only  renders  it  necessary  to  determine  whether  the  court 
erred  in  refusing  to  charge  that  the  city  could  not  be  held  liable 
for  the  wrong  and  injury  complained  of. 

The  distinction  that  exists  between  the  various  powers  or- 
dinarily exercised  by  municipal  corporations  has  been  pointed 
out  on  numerous  occasions,  and  is  well  defined.  In  exercising 
certain  powers,  such  corporations  act  for  the  public  at  large  as 
governing  agencies,  and  for  that  reason,  when  so  acting,  they 
cannot  be  held  liable  for  a  misfeasance.    When  acting  in  a  public 
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capacity,  as  governing  agencies,  the  rule  of  respondeat  superior 
has  no  application  to  acts  done  by  the  officers  of  such  corpora- 
tions, but  the  responsibility  for  a  wrongful  act  rests  with  the 
officer,  and  not  with  the  municipality.  In  the  exercise  of  many 
other  powers  devolved  upon  municipal  corporations,  commonly 
termed  "corporate  powers,"  such  bodies  act  for  the  special  bene- 
fit of  the  municipality,  or  the  municipality  derives  some  profit, 
emolument,  or  advantage  from  their  exercise,  and  in  such  cases 
the  municipality  is  liable  for  acts  of  misfeasance  done  by  its 
officers  that  are  positively  injurious  to  individuals. 

In  Maxmilian  v.  Mayor,  62  N.  Y.  160,  Folger,  J.,  says: 
"There  are  two  kinds  of  duties  which  are  imposed  upon  a  munic- 
ipal corporation:  One  is  of  that  kind  which  arises  from  the 
grant  of  a  special  power,  in  the  exercise  of  which  the  municipal- 
ity is  as  a  legal  individual.  The  other  is  of  that  kind  which 
arises  or  is  implied  from  the  use  of  political  rights  under  the 
general  law,  in  the  exercise  of  which  it  is  as  a  sovereign.  The 
former  power  is  private,  and  is  used  for  private  purposes;  the 
latter  is  public,  and  is  used  for  public  purposes.  *  *  *  In 
the  exercise  of  the  former  power,  and  under  the  duty  to  the  pub- 
lic which  the  acceptance  and  use  of  the  power  involves,  a  munici- 
pality is  like  a  private  corporation,  and  is  liable  for  failure  to 
use  its  power  well,  or  for  any  injury  caused  by  using  it  badly; 
but  where  the  power  *  *  *  is  conferred  not  for  the  immedi- 
ate benefit  of  the  municipality,  but  as  a  means  to  the  exercise  of 
the  sovereign  power  for  the  benefit  of  all  citizens,  the  corpora- 
tion is  not  liable  for  nonuser  nor  for  misuser  by  the  public 
agents."    Citing  Eastman  v.  Meredith,  36  N.  H.  284. 

The  distinction  thus  referred  to  is  also  recognized  in  the  state 
from  which  this  case  comes  (Hannon  v.  County  of  St.  Louis,  62 
Mo.  313,  318),  and  is  stated,  and  supported  by  numerous  cita- 
tions, in  Dillon  on  Municipal  Corporations  (vide  4th  Ed. 
§§  966-968,  974). 

In  the  case  at  bar  we  feel  constrained  to  hold  that  the  wi'ongful 
act  complained  of  was  done  by  the  city  under  color  of  a  power 
which  it  exercises  as  a  governing  agent  for  the  benefit  of  the 
public  at  large,  and  not  for  the  advantage  of  the  inhabitants  of 
Kansas  City,  except  as  they  form  a  part  of  the  general  public. 
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The  establishment  of  a  public  show,  such  as  a  menagerie,  circus, 
or  hippodrome,  on  a  tract  of  land  dedicated  to  a  city  or  town  for 
the  purposes  of  a  graveyard,  and  actually  used  as  such,  would 
constitute  a  public  nuisance.  A  city  has  no  more  right  to  license 
a  show  of  that  nature  in  a  graveyard  than  it  has  to  license  it  to 
locate  on  the  public  streets  and  thoroughfares ;  and  we  entertain 
no  doubt  that  when  a  municipality  undertakes  to  prevent  or  to 
abate  a  nuisance  of  that  kind  by  means  of  its  police  force  it  is 
acting  for  the  state  as  a  governing  agency,  and  not  merely  in  the 
discharge  of  a  purely  corporate  power  or  duty. 

In  the  case  of  Haskell  v.  City  of  New  Bedford,  108  Mass.  208, 
211,  Mr.  Justice  Gray,  then  on  the  bench  of  the  supreme  judicial 
court  of  Massachusetts,  used  the  following  language:  "Acts 
done  by  the  mayor  and  aldermen,  or  the  mayor  alone,  to  keep  the 
streets  clear  of  obstructions,  are  acts  done  by  them  as  public 
officers,  and  not  as  agents  of  the  city ;  and  for  such  acts  the  city 
was  not  liable  to  be  sued;"  citing  Walcot  v.  Swampscott,  1  Allen, 
101 ;  Griggs  V.  Foote,  4  Allen,  195 ;  Barney  v.  Lowell,  98  Mass. 
570 ;  and  Fisher  v.  Boston,  104  Mass.  87. 

In  a  comparatively  recent  case— Culver  v.  City  of  Streator, 
130  111.  238,  22  N.  E.  810— it  was  held  that  the  city  was  not  liable 
for  the  negligent  act  of  one  of  its  police  officers  while  endeavor- 
ing to  enforce  an  ordinance  forbidding  dogs  to  run  at  large  with- 
out being  muzzled,  for  the  reason  that  in  the  making  and  en- 
forcement of  the  ordinance  the  city  was  acting  merely  as  agent 
of  the  state  in  the  discharge  of  duties  imposed  by  law  for  the 
promotion  of  the  general  welfare.  The  court  said  that  the  ordi- 
nance was  passed  in  pursuance  of  the  police  power  vested  in  the 
municipality,  and  that  acts  performed  in  the  exercise  of  that 
power  were  done  in  a  public  capacity  as  a  governing  agency,  and 
not  for  the  special  advantage  of  the  municipality. 

It  is  also  very  generally  held  that  a  city  is  not  liable  for  wrong- 
ful acts  committed  by  its  police  officers  in  enforcing  city  ordi- 
nances, or  in  making  arrests  for  alleged  violations  of  law  or  local 
ordinances,  or  while  endeavoring  to  suppress  an  unlawful  as- 
semblage, because  while  acting  in  such  matters,  police  officers  are 
not  mere  servants  of  the  municipality,  and  the  rule  of  respondeat 
superior  does  not  apply.    Buttrick  v.  City  of  Lowell,  1  Allen, 
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172;  Fox  V.  Northern  Liberties,  3  Watts  &  S.  103;  Calwell  v. 
City  of  Boone,  51  Iowa,  687,  2  N.  W.  614;  Odell  v.  Schroeder, 
58  111.  353 ;  Elliott  v.  Philadelphia,  75  Pa.  St.  347 ;  Dargan  v. 
Mobile,  31  Ala.  469 ;  Little  v.  City  of  Madison,  49  Wis.  605,  6  N. 
W.  249 ;  Trammell  v.  Russellville,  34  Ark.  105 ;  Worley  v.  Inhab- 
itants, 88  Mo.  106 ;  Dill.  Mun.  Corp.  §  975. 

We  can  entertain  no  doubt,  therefore,  that  for  the  acts  com- 
plained of  in  the  present  case  there  is  no  right  of  redress  against 
the  city,  assuming  them  to  have  been  done  or  authorized  by  the 
city,  as  stated  in  the  plea,  for  the  purpose  of  preventing  a  public 
exhibition  on  a  tract  of  land  dedicated  and  used  as  a  graveyard. 
The  act  of  the  municipality  in  that  behalf  was  an  exercise  of  a 
power  vested  in  it  to  promote  the  general  welfare,  as  contra- 
distinguished from  those  corporate  powers  which  it  exercises  for 
the  special  advantage  of  the  municipality. 

It  was  said  in  the  course  of  the  oral  argument  that  the  plea 
interposed  by  the  city,  that  the  tract  of  land  in  question  was  a 
graveyard,  and  that  the  city  had  acted  with  a  view  of  preventing 
its  desecration,  was  a  mere  pretense ;  that  in  fact  it  had  some  ul- 
terior purpose  in  view,  and  was  seeking  some  private  gain  or  ad- 
vantage, when  it  committed  the  wrongful  acts  charged  in  the 
complaint.  With  reference  to  this  statement,  it  is  sufficient  to 
say  that  no  such  suggestion  is  found  in  the  pleadings.  To  the 
plea  that  the  premises  were  held  in  trust  by  the  city  as  a  grave- 
yard, that  the  license  issued  by  the  city  conferred  no  right  to  give 
an  exhibition  at  the  place  in  question,  and  that  the  city  had  acted 
solely  with  a  view  of  preventing  a  public  nuisance,  the  plaintiff 
merely  replied  that  it  was  not  a  graveyard,  and  that  that  fact  had 
been  judicially  ascertained  and  adjudged  in  a  previous  suit, 
whereto  the  city  was  a  party.  We  think,  therefore,  that  the  sug- 
gestion above  mentioned  is  of  no  avail  to  the  defendant  in  error 
on  this  record.  We  must  take  it  for  granted  that  the  plea  inter- 
posed by  the  city  was  made  in  good  faith,  and  correctly  states 
the  purpose  which  inspired  its  action. 

Furthermore,  if  it  be  true,  as  suggested,  that  the  city  knew 
that  the  premises  were  not  a  graveyard,  and  that  they  were  in 
fact  private  property,  and  that  it  had  some  ulterior  object  in 
view,  and  intended  to  wrong  and  oppress  the  plaintiff,  then  it  is 
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difficult  to  escape  the  conclusion  that  the  acts  said  to  have  been 
committed  by  the  police  with  the  sanction  of  the  mayor  were  so 
utterly  beyond  the  scope  of  any  corporate  power  vested  in  the 
municipality,  that  it  could  not  be  held  liable  on  that  ground. 
Dill.  Mim.  Corp.  §§  968-970. 

Our  conclusion  is  that  the  circuit  court  erred  in  refusing  to 
direct  the  jury  to  find  a  verdict  in  favor  of  the  city,  wherefore 
the  judgment  of  the  circuit  court  is  reversed,  and  the  cause  re- 
manded, with  directions  to  grant  a  new  trial. 


KANNENBERG  v.  CITY  OF  ALPENA. 

96  Mich.  53.     1893. 

Error  to  circuit  court,  Alpena  county;  Robert  J.  Kelley, 
Judge. 

Action  by  Herman  Kannenberg  against  the  city  of  Alpena  for 
personal  injuries  caused  by  slipping  down  on  the  ice  on  a  high- 
way. From  a  judgment  for  defendant,  entered  upon  a  verdict 
directed  by  the  court,  plaintiff  brings  error.     Affirmed. 

Hooker,  C.  J.  Plaintiff  brought  an  action  against  defendant 
to  recover  damages  for  a  personal  injury,  occasioned  by  slipping 
down  upon  the  ice  on  a  highway.  It  is  contended  by  defendant's 
counsel  that  the  evidence  conclusively  shows  that  the  plaintiff 
was  not  upon  the  sidewalk  when  he  slipped.  No  witness  swears 
clearly  that  he  slipped  upon  the  sidewalk,  but  the  plaintiff  stated 
once  in  his  testimony  that  he  was  on  the  sidewalk  when  he  fell. 
"We  shall  therefore  treat  the  question  as  one  for  the  jury.  The 
trial  judge  directed  a  verdict  for  defendant  upon  the  ground 
that  there  was  no  evidence  that  the  street  was  not  in  a  reasonably 
safe  condition  for  travel.  The  street  had  been  recently  paved,  in 
the  course  of  which  the  center  of  the  highway  was  made  higher 
than  the  existing  sidewalks.  It  had  previously  been  somewhat 
lower.  The  street  was  paved  with  cedar  blocks,  so  laid  as  to  make 
a  gutter  outside  of  the  sidewalk.  In  this  gutter  was  a  catch- 
basin  for  the  sewer,  close  to  the  place  of  the  accident.  This  catch- 
basin  had  become  filled  up  or  stopped,  so  that  the  water  did  not 
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run  off,  and,  the  weather  being  warm,  the  water  accumulated  at 
that  point,  and  flowed  upon  the  outer  edge  of  the  sidewalk, 
where  it  froze,  and,  it  being  covered  with  manure  and  dirt, 
plaintiff  fell,  and  was  injured. 

It  is  claimed  that  defendant  did  not  keep  its  walk  in  a  reason- 
ably safe  condition  for  travel.  Unless  the  municipalities  of  the 
state  are  to  be  made  insurers  against  accident,  it  is  difficult  to  see 
how  the  plaintiff  can  be  permitted  to  recover.  Just  what  duty 
the  city  neglected  is  not  stated.  By  the  paving  improvement, -the 
water  flowed  upon  the  sidewalk  and  froze.  Had  it  not  been 
made,  it  would  have  flowed  upon  the  road,  where  it  would  have 
frozen,  and  made  it  possible  for  an  accident  to  have  happened 
there.  No  fault  is  found  with  the  construction  of  the  catch- 
basin,  and  upon  the  whole  record  it  is  plain  that  from  natural 
causes,  without  fault  upon  the  part  of  the  city  authorities,  some 
ice  formed  from  the  snow  which  fell  in  the  highway.  No  liability 
attaches  under  such  circumstances.  Some  cases  have  been  cited 
in  support  of  the  plaintiff's  claim,  but  they  relate  to  instances 
where,  by  neglect  of  the  hydrants  or  waterspouts,  water  was  per- 
mitted to  drop  upon  the  walk,  where  it  froze.  These  cases  are 
clearly  distinguishable  from  the  case  before  us.  The  judgment 
must  be  affirmed.    The  other  justices  concurred. 
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